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Juſtices of the peace. 


US T ICES of the peace are judges of record, ap- 
J pointed by the king, to be juſtices within certain li- 

mits, for the conſervation of the peace, and for the 
execution of divers things comprehended within their 
commiſſion, and within divers ſtatutes committed to their 
charge. Dalt. c. 2. 

And a record or memorial made by a juſtice of the 
peace, of things done before him judicially in the execu- 
tion of his office, ſhall be of ſuch credit, that it ſhall not 
be gainſaid. Ons man may affirm Aa thing, and another 
man may deny it; but if a record once ſay the word, no 
man ſhall be received to aver or ſpeak againſt it; for if 
men ſhould be admitted to deny the ſame, there would 
never be any end of controverſies. And therefore to avoid 
all contention, while one faith one thing and another 
ſaith another thing, the Jaw repoſeth itſelt wholly and 
ſolely in the report of the judge. And hereof it cometh, 
that he cannot make a ſubititute or deputy in bis office, 
ſeeing that he may not put over the confidence that is Fut 
in him. Great cauſe therefore have the juſtices to take 
heed that they abuſe not this credit; either to the oppreſ- 
ling of the ſubject by making an untrue record, cr the de- 


frauding of the king by ſuppreſſing the record that i is true 
and lawful. Lamb. 63—66. 


Hereof alſo it cometh, that if a juſtice of the peace cer- 
tify to the king's bench, that any perſon hath broken the 
peace in his preſence, upon this certificate ſuch perſon ſhall 
be there fined, without allowing him any traverſe thereto. 


Dalt. c. 70. 


And that I may treat intelligibly concerning this office 
(of which lord Cote fays the whole chriſtian world hath 


not the like, if it be-duly executed, 4 It. 170, I will 
{et forth 
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Juſtites of the peace. 


J. The office of conſervators of the peace at the 
common law, before the inſtitution of juſtices of 
the peace. | | g 

TI. The commiſſion of the juſtices of the peace, 
founded on the ſtatute law. 

TIT. The juſtice of the peace his oath of office. 

VJ. Of fees to be taken by juſtices of the peace. 

V. Some general directions relating to juſtices of the 


peace, not falling under any particular title of 
this book. | | 


VI. Their indemnity and protection by the law, in 


the right execution of their office; and their 
puniſhment for the omiſſion of it. 


J. The office of conſervators of the peace at the 


common law, before ihe inſtilulion of juſtices 
of the peace. | 


1. Of ancient times ſuch officers or miniſters, as were 
inſtituted either for preſervation of the peace of the coun- 
ty, or for execution of juſtice, becauſe it concerned all 
the ſubjects of that county, and they had a great intereſt 
in the juſt and due exerciſes of their ſeveral places, were 
by force of the king's writ in every ſeveral county choſen 
in full or open county by the freeholders of that county; 
as before the inſtitution of juſtices of the peace, there 
were conſervators of the peace in every county, whoſe of- 
fice (according to their names) was to conſerve the king's 
peace, and to protect the obedient and innocent ſubjects 
from force and violence. Theſe conſervators, by the an- 
cient common law, were by force of the king's writ cho- 
ſen by the freeholders in the county court, out of the 
principal men of the county; after which election ſo made 
and returned, then in that caſe the king directed a writ 


to the party ſo elected, to take upon him and execute the 


office until the king ſhould order otherwiſe, And thus P 
the coroners ſtill continue to be choſen in full county: as 
alſo the knights of the ſhire for the parliament, 2 Inf. 


558, 559. 
2. Beſides 
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eſides 


Juffices of the peace. 


2. Beſides theſe conſervators of the peace proper! 


by virtue of certain offices: as for inſtance ; 

(1) The lord chancellor, and every juſtice of the king's 
bench, have, as incident to their offices, a general autho- 
rity to keep the peace throughout all the realm, and to 
award proceſs for the ſurety of the peace, and to take re- 
cognizances for it, 2 Haw. 32. 

(2) Alfo, every court of record, as ſuch, hath power 
to keep the peace within its own precinct. 2 Haw. 32. 

(3) Alſo, every Juſtice of the peace is a conſervator of 
the peace. Crom. 

(4) Alſo, every ſherif 1 is 2 principal conferentas of the 
peace, and may without doubt ex icio award proceſs of 
the peace, and take ſurety for it. And it ſeems the better 

opinion, that the ſecurity ſo taken by him is by the com- 
mon law looked on as a recognizance, or matter of record, 
and not as a common obligation. 2 Haw. 33. 

(5) Alſo, every coroner is another principal conſervator 

of the peace, and may certainly bind any perſon to the 


peace, who makes an affray in his preſence. But it ſeems 


the better opinion, that he has no authority to grant pro- 
ceſs for the peace; and it ſeems clear, that the ſecurity 
taken by him for the keeping the peace (except only where 
it is taken by him as judge of his own court for an affray 
done in ſuch court) is not to be looked on as a recogni- 
zance, but as an obligation. 2 Haw. 33. 

(6) Alſo, every high and petit conitable are by the 
common law, conſervators of the peace. 2 Haw. 33. 

And it is ſaid, that if a conſtable ſee perſons. engaged in 
an affray, or upon the very point of entring upon it, as 
where one ſhall threaten to kill, wound, or beat another, 
he may impriſon the offender of his own authority for a 


reaſonable time, till the heat ſhall be over, and alſo after- 


wards detain him till he find ſurety of the peace by obli- 
ation. 1 Haw. 137. 

But it is ſaid, that a conſtable hath no power to arreſt a 
man for an affray done out of his own view ; for it is the 
proper buſineſs of a conftabie to preſerve the peace, not to 
puviſh the breach of it, nor doth it follow from his ha- 
ving power to compel thoſe to find ſureties who break the 
peace in his preſence, that he hath the ſame power over 
thoſe who break it in his abſence. 1 Haw. 137. 


3. There were alſo other conſervators of the peace by conſervators by 
tenure 3 who held lands of the king by this ſervice, among tenure. 


3 _ -_ others, 


y ſo Conſervatori by 
called, there were and are other conſervators of the peace office, 


Confervators by 
preſcription, 


Power of con- 
fervators, 


Their duty, 


Iuftices of the peace. 
others, of being conſervators of the peace within ſuch 2 
diſtrict. 2 Haw. 33. 

4. Alſo there were other conſervators of the peace by 
preſcription ; who claimed ſuch power from an immemo- 
rial uſage in themſelves and their predeceſſors or anceſtors, 
or thoſe whoſe eſtate they had in certain lands, which 


wholly depended upon ſuch uſage, both as to its extent, and 


the manner in which it was to be exerciſed. 2 Haw. 33. 
Thus it is ſaid, that a mayor of a corporation may be a 


conſervator of the peace by preſcription. Crom. 6. 

It is queſtioned indeed by ſome, whether any ſuch power 
can be claimed by uſage; yet if the power of holding pleas 
and even of courts of record, which are of ſo high a na- 


ture, and imply a power of keeping the peace within their 
own precincts, may be claimed by uſage, as it ſeems to be 
certain that they may 3 it ſeemeth that the bare authority 
of keeping the peace in a certain diſtrict may as well be 
claimed by fuch uſage. 2 Haw. 34. 

5. The authority which ſuch conſervators of the peace, 
whether by election, or tenure, or preſcription, have at 
common Jaw, is the ſame authority which conſtables of a 
vill or wapentake have at this day. Crom. 6. 2 Haw. 34. 

6. The genera] duty of the conſervators of the peace by 
the common law, is to employ their own, and to command 
the help of others, to arreſt and pacify all ſuch who in their 


preſence, and within their juriſdiction and limits, by word 


or derd, ſhall go about to break the peace. Dalt. c. 1. 


And if a conſervator of the peace, being required to ſee 


the peace kept, ſhall be negligent therein, he may be in- 
dicted and fined, . Dalt. c. 1. 

And if the conſervators of the peace have committed or 
bound over any offenders, they are then to ſend to, or be 


prefent at, the next ſeſſions of the peace, or gaol delivery 


there to object againſt them. Dali. RS 


II. Of the commiſſion of juſtices of the peace, 


Juſtices of the peace at this day are of three ſorts ; 1. By 
act of parliament ; as the biſhop of #!y and his ſucceſſors, 
and the archbiſhop of York, and biſhop of Durham, 27 H. 
8. c. 24. 2. By charter, or grant made by the king under 


the great ſeal ; as mayors and the chief officers in divers 


corporate towns. 3. By commiſſion. 


At the firſt, by the ſtatute of the 1 Ed. 2. which is the 


firſt ſtatute that ordains the alignment of juſtices of the 


peace by the king s commiſſion, thoſe juſtices had no other 


power 


n 
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Juſtices of the peace. 
power but only to keep the peace. But the very next year, 
the form of the commiſſion was enlarged, and continued 
ſtill further to be enlarged both in that king's reign, and 
in the reign of almoſt every other ſucceeding prince, until 
the 3oth year of the reign of Q. Elizabeth, when by the 
number of the ſtatutes particularly given in charge therein 
to the juſtices, many of which nevertheleſs had been a 
good while before repealed, and by much vain repetition, 
and other corruptions that had crept into it, partly by the 
miſwriting of clerks, and partly by the untoward huddling 
of things together, it was become ſo cumberſome and foul- 
ly blemiſhed, that of neceſſity it ought to be redreſſed. 
Which imperfections being made known to Sir Chr. 
I/rey, then Lord Ch. juſtice of the king's bench, he com- 
municated the ſame with the other judges and barons, ſo 
as by a general conference had amongſt them, the commiſ- 
ſion was carefully refined in the Michaelmas term 1590, 
and being then alſo preſented to the lord chancellor, he 


accepted thereof, and commanded the ſame to be uſed : 


Which continues with very little alteration to this day. 
Lamb. c. 9. | 8 5 


Which is as follows: 


George the third, by the grace of God, of Great Britain; 
France, and Ireland, king, defender of the faith, and ſs 
forth. To A. B. C. D. &c. greeting. 

Know ye that we have aſſigned you, jointly and ſeverally 
and every one of you. our juſtices to keep our peace in our 
county of W. And to keep and cauſe to be kept all ordinances 
and ſlatutes for the good of the peace, and for preſervation 


the ſame, and for the quiet rule and government of our people 
made, in all and ſingular their articles in our ſaid county (as 


well within liberties as without) according to the force, form, 
and effect of the ſame ; And to chaſtiſe and puniſh all perſons 
that offend againſt the form of thoſe ordinances or flatutes, or 
any one of them, in the aforeſaid county, as it ought to be done 
according to the form of thoſe ordinances and flatutes ; And 
to cauſe to come before you, or any of you, all thoſe wha to any 
one or more of our people concerning their bodics or the firing 
of their houſes have uſed threats, to find ſufficient ſecurity 
for the peace, or their good behaviour, towards us and our 
People; and if they ſhall refuſe to find fuch ſecurity, then them 
n our priſons until they ſhall find ſuch ſecurity or cauſe to be 
ſafely kept. | 

We have alſo aſſigned you, and every two or more of you 
(of whom any one of you the aforeſaid A. B. C. D. &c. we 
= | A 4 will 
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Juſtites of the peace, 
will ſhall be one) our juſtices to inquire the truth more fully, 
by the oath of good and lawful men of the aforeſaid county, by 
whom the truth of the matter ſhall be the better known, of all 
and all manner of felonies, poiſonings, inchantments, ſorceries, 
art magic, treſpaſſes, foręſtallings, regratings, ingroſſings, and 
extortions whatſoever ; and of all and ſingular other crimes and 
offences, of which the juſtices of our peace may or ought law- 
fully to inquire, by whemſeever and after what manner ſoever 
in the ſaid county done ar perpetrated, or which ſhall happen 
to be there done or attempted ; And alſo of all thoſe who in 
the aforeſaid county in companies againſt our peace, in diflur- 
bance of our people, with armed force have gone or rode, or 
hereafter ſhall preſume to go or ride; And alſo of all theſe 
who have there lain in wait, or hereafter ſhall preſume to lie 
in wait, to maim or cut or fill our people; And alſo of all vic 
tuallers, and all and ſingular other perſons, who in the abuſe of 
weights or meaſures, or in ſelling viftuals, againſ! the form of 
the ordinances and flatutes, or any one of them therefore made, 
for the common benefit of England, and our people thereof, 
have offended or attempted, or hereafter ſball preſume in the 
ſald county to offend or attempt; And alſo of all ſheriffs, bai- 
tiffs, flewards, con/lables, keepers of gaols, and other officers, 
who in the execution of their offices about the premiſſes, or any 
of them, have unduly behaved themſelves, or hereafter ſhall 


preſume to behave themſelves unduly, or have been, or ſhall 
happen hereafter to be careleſs, remiſs, or negligent in our 


aforeſaid county; And of all and ſingular articles and circum- 
ftances, and all other things whatſoever, that concern the pre- 
miſſes or any of them, by whomſoever, and after what manner 
ſoever, in our aforeſaid county done or perpetrated, or which 
hereafter ſhall there happen to be done or attempted in what 
manner ſoever; And to inſpect all indidtments whatſoever ſo 
before you or any of you taken or to be taken, or before others late 


eur juſtices of the peace in the aforeſaid county made or taken, 
and not yet determined ; and to make and continue proceſſes 
thereupon, againſ? all and ſingular the perſons ſo indifted, or 


who before you hereafter ſhall happen to be indicted; until they 
can be taken, ſurrender themſelves, or be outlawed : And to hear 
and determine all and ſingular the felomes, poiſonings, inchant- 
ments, ſorceries, arts magick, treſpaſſes, foreſtallings, regra- 
tings, ingroſſings, extortions, unlawful aſſemblies, indictments 
aforeſaid, and all and ſingular other the premiſſes, according 
to the laws and ſlatutes of England, as in the like caſe it has 
been accuſtomed, or ought to be done; And the ſame offenders, 
and every of them for their offences, by fines, ranſoms, amer- 


ciaments, for feitures, and other means as accoraing to the law 


and 
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Juſtites of the peace. 


and cuſtom of England, or form of the ordinances and ſtatutes 


aforeſaid, it has been accuſtomed, or ought to be done, to chaſtiſe 


and puniſh, | | 
Provided always, that if a caſe of difficulty, upon the de- 


termination of any of the premiſſes, before you. or any two or 


more of you, ſhall happen to ariſe ; then let judgment in no 


wiſe be given thereon, before you, or any two or more of you, un- 
leſs in the preſence of one of our juſtices of the one or other 
bench, or of one of our juſtices appointed to hold the aſſixes in 


the aforeſaid county. 


Ind therefore we command you and every of you, that to 
keeping the peace, ordinances, flatutes, and all and ſingular 
other the premiſſes, you diligently apply your ſelves; and that at 
certain days and places, which you, or any ſuch two or more 0 
you as is aforeſaid ſhall appoint for theſe purpoſes, into the pre- 
miſſes je make inquiries; and all and ſingular the premiſſes 
hear and determine, and perform and fulfil them in the afore- 


ſaid form, doing therem what to juſtice appertains, according to 


the law and cuſtom of England: Saving to us the amercia- 
ments, and other things to us therefrom belonging. 

And we command by the tenor of theſe preſents our ſheriff of 
W. that at certain days and places, which you, or any ſuch two 
or more of you, as is aforeſaid, fhall make known to him, he 


cauſe to come before you, or ſuch two or more of you 0s aforeſaid, 


ſo many and ſuch good and lawful men of bis bailtwick (as well 


within liberties as without) by whom the truth of the matter in 
the premiſſes ſhall be the better known and inquired into, 
Laſtly, we have aſſigned you the aforeſaid A. B. keeper of 
the rolls of our peace in our ſaid county. And therefore you 
ſhall cauſe to be brought before you and your ſaid fellows, at the 
days and places aforeſaid, the writs, precepts, procei/es, and in- 
diftments aforeſaid, that they may be inſpected, and by a due 
courſe determined as 1s aforeſaid. | | 
In witneſs whereof” we have cauſed theſe our letters to be 
made patent. Witneſs ourſelf at Weſtminſter, &c, 


George the third, &c.] This manner of iſſuing the com- 
miſſion in the king's name, ſeems to be founded on the 
ſtatute of the 27 H. 8.c. 24. which enacts, that all juſtices 
of the peace ſhall be made by letters patents under the 
king's great ſeal, inthe name and by authority of the king; 
bur reſerves to all cities and towns corporate which have ju- 
ſtices the liberties which they have enjoyed in that behalf. 

To A. B. C. D. &c. greeting] From the perſons here 
named in the commiſſion, it may be proper to conſider, 
who may, or may not, be juſtices of the peace. 4 
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Juſtites of the peate. 


By the ſtatutes of 13 K. 2. c. 7. and 2 H. 5. „l. 2. c. 1. 
The juſtices ſhall be made within the counties of the moſt 
ſufficient knights, eſquires, and gentlemen of the law : 

And by the 18 C. 2. c. 20. it is enacted as follows: viz. 
No perſon ſhall be capable of being or acting as a juſtice 
of the peace, who ſhall not have in law or equity, for his 
own uſe, in poſſeflion, a freehold, copyhold, or cuſtomary 
eſtate for life, or for ſome greater eſtate, or an eſtate for 
ſome long term of years, determinable upon one or more 
lives, or for a certain term originally created for 21 years, 
or more, in lands, tenements, or hereditaments, in England 
or I/ales, of the clear yearly value of 1001. above what will 
diſcharge all incumbrances affecting the ſame, and all rents 
and charges payable out of the ſame; or who ſhall not be 
intitled to the immediate reverſion or remainder of lands 
leaſed for one, two, or three lives, or for any term of years 
determinable on the death of one, two, or three lives, up- 
on reſerved rents of the clear yearly value of 3001. 

And who ſhall not before he acts, at the ſeſſions of the 
county where he intends to act, take and ſubſcribe the oath 
following; I A. B. do ſwear, that I truly and bona fide have 
ſuch an eſtate, in law or equity, to and for. my own uſe and 
benefit, conſiſting of ——— {ſpecifying the nature of ſuch 
eſtate, whether meſſuage, land, rent, tythe, office, benefice, 
or what elſe) as dt) quaiify me to af as a juſtice of the peace 
for the county, riding, or diviſion of » according to the 
true intenz and meaning of an act of parliament made in the 
18h year of the reign of oh majeſty king George the ſecond, 
intitled, An at to amend and render more effeftual an act 
paſſed in the fifth year of his preſent majeſly's reign, intitled, 
An act for the further qualification of juſtices of the peace; 
and that the fame (except where it conſiſts of an office, 
benefice, or eccleſiaſtical preferment, which it ſhall be 
ſufficient to aſcertain by their known and uſual names) 7s 
Hing or being, or i ſuing out of lands, tenements, or heredita- 
ments, being within the pariſh, townſhip, or precincts of 


or in the ſeveral pariſhes, townſhips, or precincts off ——, | 


in the county of ——— or in the ſeveral counties of —— 
(as the caſe may be.) 


Which oath taken and ſubſcribed, ſhall be kept by the 


clerk of the peace among the records of the ſeſſions. 


S 


And the clerk of the peace ſhall on demand forthwith 
deliver an atteſted copy to any perſon paying 28. for the 
ſame; which being proved to be à true copy of ſuch oath, 
ſhall be admitted in evidence on any iſtue in an action 
brought on this act. 


And 
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Juſtices of the peace. 

And if any perſon ſhall act as juſtice, without having 
taken and ſubſcribed the ſaid oath, or without being qua- 
lified as above, he ſhall for every 88 forfeit 1001. half 
to the poor of the pariſh in which he moſt uſually reſides, 
and half to him who ſhall ſue, with full coſts. » The pro- 
ſecution to be in ſix months. : 

And in ſuch action, the proof of the qualification ſhall 
lie on the perſon againſt whom it is brought. 

And if the defendant intends to inſiſt on any lands not 
contained in ſuch oath, he ſhall at or before the time, of 
pleading deliver to the plaintiff or his attorney a notice in 
writing ſpecifying ſuch lands, and the pariſh and 2 
where they are ſituate (offices and benefices excepte 
which it ſhall! be ſufficient to aſcertain by their uſual 
names:) And if the plaintiff in ſuch ſuit ſhall think fit 
thereon not to proceed further, he may with leave of the 
court diſcontinue ſuch ſuit, vn payment of coſts to the de- 
fendant as the court ſhall award. | 

And upon trial no eftate, but what is contained in the 
oath and notice, ſhall be admitted as any part of the qua- 
lification. 

And if the plaintiff or informer ſhall diſcontinue (other- 
wiſe than as aforeſaid) or be nonſuit, or judgment be gi- 
ven againſt him, he ſhall pay treble coſts. 

But this ſhall not extend to any city, town, or liberty, 


having juſtices of their own; nor to any peer, lord of the | 


privy council, judge, attorney or ſolicitor general, or to 
the juſtices of the great ſeſſions for Cheſhire and Wales, or 
to the eldeſt ſon or heir apparent of a peer, or of any per- 
ſon qualified to ſerve as a knight of a ſhire. 

Nor to the officers of the board of green cloth, or prin- 
Cipal officers of the navy, or the two under ſecretaries in 
each of the offices of the principal ſecretary of ſtate, or 


the ſecretary of Chelſea college, in their reſpective liberties; 


nor to the heads of colleges or halls, or vicechancellor, of 


either of the univerſities, or to the mayor of Oxford or 


Cambridge. 

And by the 1G. 3. c. 13. and 7 G. 3. c. 9. All per- 
ſons who were juſtices at the demiſe of his late majeſty, 
or who have been or ſhall be appointed juſtices by any 


commiſſion granted or to be granted by his preſent ma- 


jeſty or any of his ſucceſſors, and have taken and fub- 
ſcribed, or ſhall after the iſſuing of the firſt commiſſion 
whereby they ſhall be appointed juſtices have taken and 


ſubſcribed the oath of office before the clerk of the peace 


or 
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Juſtices of the peace. 


or his deputy, and alſo the oath aforeſaid required by 
the 18 G. 2. c. 20. ſhall not be obliged during the reign 
of his preſent majeſty, or during any future reign in 
which ſuch oaths ſhall have been ſo taken and ſubſcribed, 
to take and ſubſcribe the ſame again. And generally by 
the 8 G. 3. c. 6. Perſons having omitted to qualify them- 
ſelves according to the ſaid act of 18 G. 2. c. 20. are in- 
demniſied, provided they qualify on or before Dec. 25. 
1768. 5 | 

By the 1 M. ef. 2. c. 8. No ſheriff ſhall exerciſe the 
office of a juſtice of the peace, during the time that he 
acts as ſheriff, And the reaſon ſeems to be, becauſe he 
cannot act at the ſame time both as judge and officer, for 
fo he would command himſelf to execute his own pre- 


cepts. Dalt. c. 3. ; 
Alſo if he be made a coroner, this by ſome opinions is a 


diſcharge of his authority of juſtice. Dalt. c. 3 


But if he be created duke, archbiſhop, marquis, ear], 
viſcount, baron, biſhop, knight, judge, or ſerjeant at law, 
this taketh not away his authority of a juſtice of the peace. 


1 Ed. 6. c. 7. Dall. c. 3. 
Alſo, no attorney, ſolicitor, or proctor, ſhall be a juſtice 


of the peace, during the time he ſhall continue in the prac- 


tice of that buſineſs. 5 G. 2. c. 18. / 2. 

By Holt Ch. J. Though a man be a mayer, it doth 
not follow that he is a juſtice of the peace, for that muſt be 
by a particular grant in the charter. L. Raym. 1030. But 
although he be not a juſtice of the peace by the charter, 
yet there are many caſes, wherein he hath the ſame power 
as a juſtice of the peace given unto him by particular ſta- 
tutes; as for inſtance, with regard to the cuſtoms, ale- 
houſes, lord's day, ſwearing, gaming, weights, ſervants, 


fuel, leather, orchards, ſoldiers, and divers others. 


Knotu ye that we have aſſigned you] This is founded on 
the ſtatute of the 1 Ed. 3. c. 16. viz. For the better keep- 
ing and maintenance of the peace, the king will, that in 
every county, good men and lawful, which be no main- 
tainers of evil, or barretors in the country, ſhall be aſ- 
ſigned to keep the peace. 

And from this act we are to date that great alteration in 
our conſtitution, whereby the election of conſervators of 
the peace was taken from the people, and tranflated to the 
aſſignment of the king. Lamb. 20. | | 

And here we may obſerve, that the commiſſion hath two 


parts; or conſiſteth of two different aſſignments ; By this 
firſt 


Juftices of the peace. 


firſt aſſignment, any one or more juſtices have as well all 
the ancient power touching the peace, which the conſer- 
vators of the peace had at the common law, as alſo that 


whole authority which the ſtatutes have ſince added there- 
to. . 


Jointiy and ſeverally, and every one of yu Whatſoever 
any one juſtice alone may do, the ſame alſo may lawfully 
be done by any two or more juſtices; but where the law 
giveth authority to two, there one alone cannot execute 


| it. Dat; 


And yet where a ſtatute e a thing to be done 
by two juſtices or more, if the offence be any miſdemeanor 
or matter againſt the peace, there upon complaint made of 
the offence, to any one of thoſe juſtices, it ſeemeth that 


one of them may grant out his warrant to attach the of- 


fender, and to bring him before the ſame juſtice and the 
other juſtice ſo appointed (at ſome convenient place,) and 
then they to hear and determine the ſame. Dalt. c. 6. 
But it ſeemeth, that when a thing is appointed by any 
ſtatute: to be done by or before one perſon certain, ſuch 


thing cannot be done by or before any other: and by ſuch 


expreſs deſignation of one, all others are excluded, and 
their proceedings therein are coram non judice. Dalt. c. 6. 


Our juſtices] In that the king calls them our inden es, 
their authority determines of courſe by his death or d dem 
ſo that he being once dead, or having given over his crown, 
they are no more his juſtices, a and the Juſtices of the next 
prince they cannot be, unleſs it ſhall pjeaſe him afterwards 
ſo to make them, Dalt. c. 3. 

But by the 1 An. ſt. 1. c. 8. ,. 2. No patent or grant of 
any office or employment ſhall determine by the king's 
death or demiſe, but ſhall continue in force for fix months 
after, unleſs in the mean time made void by the ſuccelior. 

Alſo, before his death or demiſe, the king may deter- 
mine the commiſſion at his pleaſure; and that either ex- 
preſſed, as by writ under the great ſeal, or by implication, 
by mating a new commiſſion, and leaving out the former 
Juſtices names. But until notice, or publiſhing of the 
new commiſſion, the acts of the former juſtices are good 
in law. Dalt. c. 3. 

But to mayors and chief officers in corporations, which 
have the authority of juſtices of the peace, or of conſerva- 
tors of the peace, by grant under the king's letters patent 
to them and: neir,fucceſlors, the authority remaineth, not- 


wWithſtand! ing the king s death or demiſe. Dalt. c. 3. 


Neither 
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Juſtices of the peace. 

Neither can the king diſcharge theſe again at his plea- 
ſure; but yet ſuch grants and charters may for ſome great 
and general defect, or miſcarriage, in the execution of the 
powers therein granted, be repealed, and the liberties ſei- 
red. Dat. c. 3. 


Juſtices to keep our peace] Although they are in no part 
of the commiſſion called keepers of the peace, yet inaſmuch 
as by the 18 Ed. 3. c. 2. they are expreſly called keepers of 
the peace, and the principal end of their office is for the 
keeping of the peace, and their uſual deſcription in cer- 
tioraries is by the name of #zepers of the peace; it hath been 
adjudged, that in the caption of an indictment, &eepers of 
the peace and juſtices of our lord the king, is good, without 
expreſly naming them juſtices of the peace. 2 Haw. 38. 


To keep our peace] Theſe words ſeem to give them the 
authority which the conſervators of the peace had at com- 
mon law: and all that follows in the commiſſion, ſeems 
an addition to the power of the ancient conſervators. 


Our peace] It hath been reſolved that the deſcription of 
juſtices of the peace, by the name of juſtices of our lord the 
king to keep the peace, is good, without ſaying, the peace of 
our bord the king ; for that is neceſſarily implied, 2 Haw. 

8. 
. Alſo, by theſe words our peace, when the king dies, the 
ſurety of the peace is diſcharged; for when he is dead, it 
is not his peace. Crom. 14. „ 


In our county of W. ] Here are two conſiderations; One 
is, that the juſtice cannot act when he is out of the coun- 
ty: And the other is, that when he is in the county, he can 
act for that county only, and his power extendeth to no 
other. But both theſe are to be underſtood with ſome li- 
mitations. | 

As to the former caſe, when he is out of the coun- 
ty; It is ſaid, that the juſtices have no coercive power when 
out of the county; and therefore, that an order of baſtardy, 
or for payment of labourers wages, made by them out of 
the county, is not binding, Yet it is ſaid, that recogni- 
zantes and informations voluntarily taken before them in any 
place, are good. 2 Haw. 37. | 

And L. Hale ſays, that a juſtice of the peace may do a 
miniſterial act out of his county, as examining a party 
robbed” whether he knows the felons; but that he cannot 
do a compulſory act, as committing a perſon for not giving 
recognizance. 2 H. H. 50, 51. 

| FEE Allo, 


Juſtices of the peace. 

Alſo by the 9 G. c. 7. A juſtice dwelling in a city or 
precinct that is a county of itſelf, within the county at 
large, may act at his own dwelling houſe for ſuch county 
at large. | Sn „„ 

And as to the latter caſe, wherein it is ſuppoſed that his 
power is limited unto that county only, —it is enacted by 
the 24 CG. 2. c. 55. that if any perſon againit whom a war- 
rant ſhall be iſſued, ſhall eſcape, go into, reſide, or be 

in any place out of the juriidiction of the juſtice granting 
the warrant, either before or after the iſſuing thereof; any 
Juſtice for the county or place, where ſuch perſon ſha'l fo 
eſc:pe or be, upon proof on oath, of the hand-writing of 
the juſtice granting ſuch warrant, ſhall indorſe his name 
thereon ; which ſhall be a ſufficient authority to the perſon 
bringing ſuch warrant, and to all other perſons to whom 
the ſame was originally directed, to execute the ſame in 
ſuch other county or place, and to carry the offender be- 
fore the juſtice who indorſed the warrant, or ſome other 
juſtice or juſtices of that county, if the offence he baila- 
ble, and the offender be ready to give bail for his appearance 
at the next aſſizes or ſeſſions for the county or place where 
the offence was committed; and ſuch juſtice or juſtices 
ſhall take bail accordingly, and ſhall deliver the recogni- 
zance together with the examination or confeſſion of the 
offender, and all other proceedings relating thereto, to the 
conſtable or other perſon, who ſhall (on pain of 101. to 
him who ſhall ſue) deliver over the ſame to the clerk of 
aſſize, or clerk of the peace, where the offender is re- 
quired to appear. And if the offence is not bailable, or 
he ſhall not give bail to the ſatisfaction of the juſtice be- 
fore whom he is brought, the conitable or other perſon ſhall 

carry the offender before a juſtice of the proper county or 
place, where the offence was committed, there to dealt 
with according to law. | . 


The form of which indorſem ent may be thus: 
Weſtmorland. F O RASM OCH as proof upon oath hath 


been made before me J. P. eſquire, one 0 
bis majeſly's juſtices of the peace for the ſaid county of ]- eft- 
morland, that the name A. B. is of the hand writing of the 
Juſtice of the peace within mentioned: I do hereby authorize 
A. C. who bringeth unto me this warrant, and all other per ſons 
to wh-m the ſaid warrant is directed, to execute the fame within 
the ſaid county of Weſtmorland, Given under my hand, the 
woman 4 of —— 1 the yea 1 


” | | And 
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Juſtices of the peace. 
And the juſtice may further order, (if he thinks fit) the 
party, according as he ſhall appear bailable or not bail- 


able upon the face of the warrant, to be brought before 


himſelf or ſome other juſtice or juſtices of that county, or 
to be carried back into the county from whence the war- 
rant did iſſue. | 


And to keep and cauſe to be kept all ordinances and Natutes 


for the good of the peace] It ſeems certain, that by virtue 
hereof, they may execute all ſtatutes whatſoever, made for 
the better keeping of the peace, and conſequently thoſe of 


MWinchęſter and Weſtminſter, and all others concerning the 


peace, made before the reign of Ed. 3. in whoſe time (as 
hath been ſaid) juſtices of the peace were firſt inſtituted ; 
for all thoſ ſtatutes were expreſly mentioned in the ancient 
commiſſions of the peace, and have always been undoubt- 


edly taken to be included in theſe general words of the pre- 


ſent commiſſion. And yet none of the ſtatutes which or- 
dain the office of juſtices of the peace, ſay any thing con- 
cerning the execution of the ſaid former ſtatutes; ſo that 


the power of juſtices of the peace in relation to thoſe ſta- 


tutes ſeems entirely to depend on the king's commiſſion, 
and yet hath always been unqueſtionably allowed. From 
whence it appears, that regularly the king, by his com- 
miſſion, may authorize whom he pleaſes to execute an 
act of parliament. 2 Haw. 47. 

But if no power be expreſly given in any ſuch ſtatute to 
any one juſtice alone, he cannot proceed upon it, but he 
may prefer the cauſe at the ſeſſions, and work it to a pre- 
ſentment upon the ſtatute. Dalt. c. 5. | 

But beſides the ſtatutes relating to the peace, there are 
alſo many other ſtatutes which are not ſpecified in the com- 


miſſion, and yet are committed to the charge and care of 


the juſtices of the peace, by the expreſs words of ſuch ſta- 
tutes; and all ſuch ſtatutes are to them a ſufficient war- 
rant and commiſſion of themſelves, altho* they be not re- 
cited in the commiſſion, and are to be executed by them, 
according as the ſame ſtatutes themſelves do ſeverally pre- 
ſcribe and ſet down. Dalt. c. 5. 


Statutes for the good of the peace] Although a premunire 


is not within the letter of the commiſſion, yet inaſmuch as 
it is againſt the peace of the king and of the realm, any 
Juſtice may cauſe a perſon to be apprehended for ſuch of- 


fence, and take his examination, and informations againft 
him, and certify the fame to the king's bench or gaol de- 


livery. 2 Haw. 39, And the ſame may be ſaid of other 


like offences, 


And 
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Juſtites of the peace, 


And for the quiet government of our people] Of our peo- 


ple yet it ſeemeth, that the ſubjects of a foreign prince 


coming into England, and living under the protection of 
our king, ſhall be ſubject to and have the benefit of the 
laws, in reſpect of the local allegiance which they owe 
to him. 2 Haw. 35. 1 H. H. 93, 94. 


As well within liberties as without] By theſe words ſhall be 
intended ſuch liberties and franchiſes which have return of 
writs, and not ſuch as are counties ef themſelves, as Lon= 
don, Norwich, York, and ſuch like. Crom. 8. 

But yet from hence it ſeems clearly to follow, that they 
may execute their office within a town (not being a county 
of itſelf) altho' it have a ſpecial commiſſion of the peace 


for its own limits, unleſs ſuch commiſſion have a clauſe, 


that no other juſtices except thoſe named in it, ſhall any 
way concern themſelves in the keeping of the peace with- 
in the liberties of ſuch town ; 3 And it may be queſtioned, 

whether ſuch a ſpecial clauſe in ſuch a commiſſion do ab- 


ſolutely make void the act of any county juſtice within 


ſuch town ; ſince the commiſſion for the. county ſeems as 
fully to give thoſe named in it a juriſdiction over all ſuch 
towns within the precincts of it, as ſuch commiſſion for a 
town doth exclude them, And the juſtices for the count 


ſeem to be under no neceſſity of informing themſelves of 


the contents of a commiſſion, which they have nothing 
to do with. Yet if they have expreſs notice given them 


of ſuch a reſtraining clauſe, and proceed to act within 


ſuch town in dcfiance of it, they may perhaps be puniſha- 
ble for their contempt of the king's prohibition; and yet 
perhaps it may be queſtioned whether their acts be void, for 
the reaſons abovementioned. 2 Haw. 37. 

And lord Hale treating on the fame ſubject, ſays, ir the 
king by charter grant to a corporation, that the mayor, 
and recorder, or other, ſhall be juſtices within the ſame, 
yet if there be no words of excluſion, the juſtices of the 
county have a concurrent juriſdiction : But if this fran- 
chiſe of being juſtices be granted, / that the juſtices of the 
county Hall not intermeddle (ſe non intromittant); then tho' 
a ſubſequent commiſſion be granted in the county at large, 
it ſeems they have no juriſdiction in this corporation or 
town; yet it is queſtionable, whether an indictment in the 
franchiſe be void, or only a cent in the juſtices. 2 


H. H. 


But; in the caſe of Talbot and Hubble, T. 14 G. 2. The 
queſtion was, whether as the city of Ni Sarum had an 
excluſive commiſſion of the peace, the zultices of the 
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Juſtices of the peace. 
of Milts could by virtue of the 12 C. 2. c. 23. & 
15 C. 2. c. 2. act in exciſe matters within the city. This 
caſe was argued three times at the bar, and this term Lee 
Ch. J. delivered the reſolution of the court: 1. That the 


crown might grant to any city, to have juſtices of their 


own within themſelves, and exclude the county juſtices 
from intermeddling in the ordinary buſineſs of a juſtice of 
the peace. 2. That in ſuch caſe, the act of the county 
juſtices would be void, and not to be conſidered only as a 
breach of the franchiſe. 3. That tho' the 12 C. 2. gives 
the juriſdiction in exeiſe matters to the juſtices of the 
peace reſiding near the place where the forfeiture ſhall be 
made, or offence committed; yet it never was the deſign 
of the legiſlature, to make any alteration in the reſpective 
juriſdictions of the juſtices, but only to veſt the exciſe ju- 
riſdiction of juſtices of counties, cities, and places, With 
reſpect to their ſeveral local juriſdictions within ſuch places. 


Str. 1154. 


Concerning their bodies] Lambard and Dalton both think 
it ſeems clear, that if a man is in fear that another will 
hurt his ſervants, or cattle, or other goods, the ſurety of 
the peace ſhall not be granted; but Mt. Dalton is of opi- 
nion, that if one threatens to hurt a man's wife, or child, 
he may crave the peace by virtue of theſe words. Lamb. 


82. Dalt. c. 116. 


Have uſed threats] It ſhould ſeem from the many cauſes 
which from time to time have been adjudged ſufficient to 
bind to the good behaviour, that this expreſſion is not to 
be underſtood of words only, but of threatning afions like- 
wiſe, or any thing whereby a man has juſt cauſe to 
apprehend the burning of his houſes, or ſome bodily hurt 


to be done to him. 


To find ſufficient ſecurity] This is done by recognizance 
by a reaſonable intendment of law, more than by any eſ- 
pecial law in that caſe provided. Crom. 125. 


For the peace or their good behaviour] Lord Hale ſpeaking 
of the ſtatute of the 34 £4. 3. c. 1. (on which Mr. Cromp- 
ton ſays the power of juſtices to bind to the good beha- 
viour is grounded) ſays, that this power of binding, tho“ 
expreſſed generally, and without any time limited, yet 1s 
not intended to be perpetual, but in nature of bail, viz. 
to appear at ſuch a day at their ſeſſions, and in the mean 
time to be of good behaviour. 2 H. H. 130. 
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Juſtices of the peate. 


In our priſen] The king's priſon is the common gaol of 
the county : But by the ſtatute of the 6 G. c. 19. the ju- 
ſtices may commit vagrants and other criminals, and per- 
ſons charged with ſmall offences, either to the gaol, or to 
the houſe of correction, by their diſcretion, for ſuch offen- 
ces, or for want of ſureties. 


Me have alſo aſſigned you and every two or more of you] 


Here beginneth the ſecond part of the commiſſion, or the 


ſecond aſſignment: All the buſineſs within which aſſign- 
ment belongeth to the ſeſſions of the peace. Dalt. c. 5. 
And by this it appeareth, that two juſtices may hold a 
ſeſſions, but that one juſtice cannot. Crom. 6, 7. 


Of whom any one of you the afore{aid A. B. C. D. &c. we 


will ſhall be one] This clauſe which given: power. eee 


more juſtices to hear and determine offences, requires that 
at leaſt one of thoſe juſtices be of that ſelect number, 
which is commonly termed of the Quorum (from that word 
in the Latin commiſſions, Duorum—unum efſe volumus.) 
For thoſe of the guorum were wont to be choſen ſpecially 
for their knowledge in the laws: and this was it which 
led the makers of ſeveral antient ſtatutes expreſly to enact, 
that ſome learned in the laws ſhould be put into the com- 
miſſion of the peace; and (to ſay the truth) all ſtatutes 
that require the preſence of the guorum, do ſecretly ſignify 
ſuch a learned man. For albeit that a diſcreet perſon (not 
converſant in the ſtudy of the laws) may ſufficiently fol- 
low ſundry particular directions concerning the ſervice of 


the peace; yet when the proceeding mult be by way of 


preſentment or indictment, upon the evidence of witneſſes, 
and oaths of jurors, and by the order of hearing and de- 
termining, according to the {treight rule and courſe of the 
law, it muſt be confeſſed that learning in the laws is very 
neceſſary. Lamb. 48, 49. | | 

But learning being now greatly advanced and improved 
ſince the firſt inſtitution of this office, this diſtinction is - 
not of much uſe, but all or moſt of the juſtices are now 
equally aſſigned to be of the quorum; and by the ſtatute of 
26 G. 2. c. 27. no act, order, adjudication, warrant, in- 
denture of apprenticeſhip, or other inſtrument done or 
executed by two or more juſtices, which doth not expreſs 
that one or more of them is of the guorum, (altho' the ſta- 
tutes reſpectively do require it) ſhall be impeached, ſet 


= 2hde, or vacated, for that deſec only, 


And by the 7 C. 3. c. 21. In cities, boroughs, towns 


== corporate, franchiſes, aud liberties, which have only one 


B 2 juſtice 
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juſtice of the quorum; all acts, orders, adjudications 
warrants, indentures of apprenticeſhip, or other inſtru, 
ments, done or executed by two or more juſtices qualified 


to act therein, ſhall be valid, altho' neither of the ſaid 
juſtices ſhall be of the quorum. | 


By the oath of good and lawful men] That is, by a jury 


ſworn. | 


Of all and all manner of felonies] That is, either by the 


common law, or by ſtatute. Crom. 8, 


Felonies] Tho' the commiſſion, doth not mention myr- 


ders and manſlaughters, by expreſs name, but only felonies 


generally, yet by theſe general words, they have power 
to hear and determine murder and manſlaughter, and alſo 
may take an indictment of /e defendendo, contrary to the 
opinions of Fitzherbert and Stamford. But tho' the juſtices 
have this power, yet they do not ordinarily proceed to 
hear and determine theſe offences, and rarely other offences 
without clergy, both becauſe of the monition and clauſe 
in their commiſſion, in caſe of difficulty to expect the 
preſence of the juſtices of affize; and alſo becauſe of the 
direction of the ſtatute of the 1 & 2 P. & M. c. 13. which 


directs juſtices 'of the peace, in caſe of manſlaughter and 


other felonies, to take the examination of the priſoner, 
and the information of the fact, and put the ſame in wri- 
ting; and then to bail the priſoner, if there be cauſe, and 
to certify the ſame with the bail at the next gaol delivery; 


And therefore in caſes of great moment, they bind over 


the proſecutors, and bail the party if bailable, to the next 
gaol delivery. But in ſmaller matters, as petit larceny, 
and ſome caſes within clergy, they bind over to the ſeſ- 
fions ; but this is only in point of diſcretion and conve- 
nience, not becauſe they have not juriſdiction of the 
crime. 2 H. H. 46. 

So alſo, an inquiſition of „HE murder, if the body can- 
not be ſeen, and ſo not inquired of by the coroner, may 
be taken before juſtices of the peace; for it is a felony, 


and within the extent of their commiſſion. 1 H. H. 414. 


So alſo, if a perſon bath committed treaſon, though the 
juſtices have no cognizance of it as treaſon, yet they have 
cognizance of as a felony, and as a breach of the peace; 
and therefore a juſtice of the peace, upon information on 
oath, may iſſue his warrant to take the traytor, and may 


take his examination, and commit him to priſon, 1 H. 
H. 580, 
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Juſtices of the peace. 
; Poiſonings] The word in the latin commiſſions was vene- 


ficia; and before the ſtatute of the 9 G. 2. c. 5. which 


aboliſheth witchcraft, was in the Engliſb tranſlations ren- 
dered witchcrafts, 


Inchantments, ſorceries, arts magick] Theſe alſo are abo- 
liſhed by the ſaid ſtatute, which enacts, that no proſecu- 
tion ſhall thereafter be commenced againſt any perſon, for 
witchcraft, ſorcery, inchantment, or conjuration. 

And from the words continuing in the commiſfion, 
when the crime itſelf is aboliſhed, we may obſerve the a- 
verſeneſs in the ſuperior courts from altering ancient forms. 


Treſpaſſes] This is founded on the ſtatute of the 34. 
Ed. 3. c. 1. which enacts, that the juſtices aſſigned ſhall 
have power to reſtrain the offenders, rioters, and all other 
barators, and to chaſtiſe them according to their treſpaſs or 
offence, | | 

And upon this Mr. Hawkins obſerves, that the word 
treſpaſs is of a very general extent, and in a large ſenſe 
not only comprehends all inferior offences, which are pro- 
perly and directly againſt the peace, as aſſaults and bat- 
teries, and ſuch like, but alſo all others which are ſ@ only 
by conſtruction ; as all breaches of the Jaw in general are 
ſaid to be, Yet it hath been of late ſettled, that juſtices 
of the peace have no juriſdiction over forgery or perjury at 
the common law; the principal reaſon of which reſolution, 
he ſays, as he apprehended was, that inaſmuch as the 


Chief end of the inſtitution of the office of theſe juſtices 


was, for the preſervation of the peace againſt perſonal 
wrongs, and open violence; and the word treſpaſs in its 
moſt proper and natural ſenſe, is taken for fuch kind of 


injuries, it ſhall be underſtood in that ſenſe only in the 


{aid ſtatute and commiſſion, or at the moſt to extend to 
ſuch other offences only as have a direct and immediate 
tendency to cauſe ſuch breaches of the peace, as libels, and 
ſuch like, which on this account have been adjudged in- 
dictable before juſtices of the peace, 2 Haw. 40. 


The word for treſpaſſes in the old latin eommiſſions, is 
tranſgreſſiones. 


Foreſtallings, regratings, ingroſſings] Over theſe offences 
the juſtices in ſeſſions have a juriſdiction given to them, 


b 
the ſtatute of the 5 & 6 Ed. 6. c. 14. : | 4 


Extortians] The intent of this word is, to inquire of 


thoſe who have done exceſſive wrongs ; for wrong done by 


any one is properly treſpaſs, but exceſſive wrong done by 


3 | any 
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any one is called extortion; and this is more properly in 
officers, as ſheriffs, mayors, bailiffs, eſcheators, and other 
officers whatſoever (as well ſpiritual as temporal) who by 
colour of their office have done great oppreſſion and ex- 
ceſſive wrong to the king's ſubjects, in taking exceſſive re- 


wards or fees for doing their offices. Crom. 8. 


The juſtices have no expreſs power given them over 
this offence by any ſtatute; upon which Mr. Hawkins ob- 
ſerves, that juſtices of the peace have juriſdiction of all in- 
ferior crimes within their commiſſion, whether fuch crimes 
be mentioned in any ſtatute concerning them or not; for 
that all ſuch crimes are either directly or ar leaſt by con- 
ſequence and judgment of law, againſt the peace: And 
upon this ground principally, he ſays, as he apprehended, 


It was lately reſolved, that they may take an indictment 


of extortion, 2 Haw. 40. 


And of all and ſingular other crimes and offences of which 
the juſtices of our peace may or ought lawfully to inquire] 
Which general words ſeem to include the vaſt number of 
offences over which they have a juriſdiction given them 


by many ſtatutes, and which are not particularly men- 


tioned in the commiſſion. 


And alſo of all thoſe who in companies againſt our peace in 
diſturbance of dur people with armed force have gone or rode] 
By theſe words they are to inquire of riots, routs, and all 
unlawful aſſemblies. Crom. 8. | 


Wrights or meaſures] This clauſe was firſt eſtabliſhed by 
the 34 Ed. 3. c. 5. And they have further power given 
herein by ſeveral ſubſequent ſtatutes, all which ſtatutes 


muſt be ſtrictly purſued in relation to the ſeveral offences. 


Selling vifuals] Over this they have a juriſdiction given 
them, by the 2 C3 Ed. 6. c. 15. intitled, The bill of con- 
ſbiracies of victuallers and craftſmen, | 


And alſo of all fheriffs, bailiffs, flewards, conſlables, keep 
ers of gaols, and other officers, who in the execution of their 
offices have unduly bebaved themſelues] This clauſe is as an- 
cient as the 4 Ed. 3. c. 2. on which it is founded. 

And it hath been ſuffered to remain in the commiſſion, 
not as of any neceſſity at all, (ſince it is incident to every 
court of record to do correction upon whatſoever officers 
and miniſters do ſerve them), but only for the plainer de- 
claration of the power of theſe juſtices in that behalf, and 
tor the more aſſured terrifying of {ch as ſhall either of 
contempt or negligence, do that which is amiſs, Lamb 49. 


And 
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the peace. Hale's Pl. 165. 


Juſtices of the peace. 

And to inſpect all indiftments ſo before you taken] But they 
cannot proceed upon indictments taken before coroners, 
or juſtices of oyer and terminer or gaol delivery ; but on 
indictments taken before the ſheriff in his turn they may 
proceed. Hal''s Pl. 168. Fes: 


Or before other late our juſtices] This is founded on the 
ftatute 11 H. 6. c. 6. which enacts that no indictment, 
plea, ſuit or proceſs ſhall be diſcontinued by a new com- 
miſſion; but the juſtices in the new commiſſion, after they 
ſhall have the records of the ſame pleas and proceſſes be- 
fore them, ſhall have power to continue the ſaid pleas and 


proceſſes, and to hear and finally to determine the ſame, 
as the former juſtices might have done, 


And to make and continue proceſſes] This is by venire diſ- 
tringas, capias, or exigent, as the caſe ſhall be. And it 
differs from a warrant, in that a warrant is only to attach 
and convene the party before indictment, and may be 
either in the name of the king or of the juſtice; but the 
proceſs iſſues after indictment, and muſt be in the name of 
the king only. Dalt. c. 193. — 


Until they can be taken, ſurrender themſelves, or be out- 


lawed] For the proceſs is ſent out to this end, that either 


the party ſhall come in, to anſwer and to be juſtified by 
the law; or elſe that he ſhall for his contumacy be de- 
prived of the benefit of the law. Lamb. 521. 


Or be outlawed] It is obſervable that the power of the 
Juſtices ſtops here, and goes no further; ſo that they can- 
not make out a capias utlagatum, but the outlawry muſt be 
certified into the King's bench. Lamb. 521. 2 H. H. 
52. | | 
But by the 12 Co. 103. they that have power to award 


proceſs of outlawry, have alſo a power to award a capias 


utlagatum, as incident to their authority and juriſdiction, 


Hear and determine] This power was firſt given to them 


by the ſtatute of the 18 Ed. 3. ,. 2. c. 2. and afterwards 
confirmed and enlarged by divers other ſtatutes, N 


Yet this clauſe doth not in propriety make the juſtices 


of the peace juſtices of oyer and terminer, becauſe that is 


a diſtinct commiſhon ; and therefore a ſtatute limiting an 


oftence to be heard and determined before juſtices of oyer 


and terminer, gives not the power therein to juſtices of 
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And thereupon it is ſaid, that although they have power 


to hear and determine felewnies, yet they cannot deliver a 


perſon ſuſpected thereof by proclamation (as juſtices of 
gaol delivery may) until an inquiſition taken; but if an 
inquiſition be taken, and an ignoramus found, they may 
deliver him as it ſeemeth. 2 H. H. 46, 47. 

Likewiſe, although commithoners of oyer and terminer 
may indict and try at the ſame ſeſſions, yet it hath been 
ruled otherwiſe in caſe of juſtices of the peace, unleſs by 
conſent; but certainly conſtant uſage and learned opinion 
muſt give that expoſition upon thoſe reſolutions, that it 
muſt extend only to popular actions or indictments for 


miſdemeanors, and not in caſes of felony, 2 H. H. 48. 


By fines, ranſoms, amerciaments, -forfeitures, and other 


means — to chaſtiſe and puniſh] Hereby the juſtices are now 
armed with far more ample authority and power, than the 


ancient coſervators of the peace were; for they had no 
power to convene the oftender before them, nor to exa- 
mine, hear, or determine the cauſe, nor to puniſh except 
in ſome few caſes as mentioned before. Dalt. c. 6. 

But the juſtices may not award any recompence to the 
party wronged, otherwiſe than by perſuaſion. Dalt. c. 5, 

Nevertheleſs, theſe words are inſerted, not as of neceſ. 
fity (for the puniſhment of all offenders is implied in the 
word determine), but for the plainer declaration of the ju_ 
ſtices power, and for the more aſſured terrifying of often. 


ders. Lamb. 49. 


If a caſe of difficulty ſhall happen to ariſe] That is a diffi- 
culty in point of law. Crom. b. 


Then let judgment in no wiſe be given] But yet if they lift 
to proceed without the judge's advice, their judgment is 
not void; but it ſtandeth good and effectual, until it be 
reverſed by a ſuperior court. Lamb. 50, 


As certain days and places] That is, when they hold their 
ſeſſions; which they are impowered and required to do by 
ſeveral ſtatutes. 


Laſtly, we have effigned you the ofereſaid A. B. keeper 5 
the rolls] This is in purſuance of the ſtatute of the 37 H. 
8. c. 1. which enacts, that the lord chancellor ſhall by 
commiſſion aflign ſuch perſon to be cuftos rotulorum as the 


king ſhall by writing under his band appoint, 


III. The 
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Juſtices of the peace. 
III. The nie of the peace bis oath of office. 


On renewing the commiſſion of the peace (which gene- 
rally happeneth as any perſon is newly brought into the 
ſame) there cometh a writ of dedimus poteſtatem directed 
out of chancery, to ſome ancient juttice (or other) to take 
the oath of him whica is newly inſerted, which 1s uſually 
in a ſchedule annexed ; and to certify the ſame into that 
court, at ſuch a day as the writ commandeth, Lamb. 53. 

And ſuch as have once taken the oaths under a writ of 
dedimus potęſtatem, ſhall not be obliged, upon the iſſuing 
of a new commiſſion, to ſue out or have any other dedimus 


 pote/latem, from the clerk of the crown; but the clerk of 


the peace or his deputy, ſhall on ſuch new commiſſion be- 
ing iſſued, prepare a parchment roll, with the oaths an- 


nexed to and uſually taken under A ſaid writ of dedimus 


poteſtatem ingroſſed on ſuch roll, and ſhall adminiſter with- 
out fee to ſuch juſtices the aochs 3 in ſuch roll ſpecified ; 
which juſtices having taken the ſaid oaths ſhall N 
their names on the ſaid parchment roll : and the ſaid roll 
ſhall be kept amongſt the records of the ſeſſions. 1 G. 3. 
45 

152 150 form of which oath of office at this day, is as fol- 
loweth : 


Te ſhall maar, that as juſlice f the peace in the county of 
WV. in all articles in the king's commiſſion to you directed, you 


ſhall do equal right to the poor and to the rich, after your cun- 
ning, wit, and power, and after the laws and cuſtoms of the 
realm, and ſtatutes there made: And ye ſhall not be of coun- 
fel of any quarrel hanging before you: And that ye hold your 
feſſrons after the form of the ſtatutes thereof made: And the 
;{Jues, fines, and amerciaments that ſhall happen to be made, 
and all forfeitures which Pall fall before you, ye ſhall cauſe to 
be entred without any concealment (or embezilling ) and truly 


* fend them to the king's exchequer. Ye ſhall not let, for gift or 


other cauſe, but well and truly ye fhail do your office of juſlice 
of the peace in that behalf : And that you take nothing for your 
office of juſtice of the peace to be done, but of the king, and fees 
acciſtomed, and coſts limited by ſtatute. And ye ſhall not di- 
rect, nor cauſe to be directed, any warrant (by you to be made) 


10 the parties, but ye ſhall direct them to the vail'ffs of the ſaid 


county, or hes the king's officer's or mintflers, or other indif- 


ferent perſons, to do exceution thereof, 80 help you God. 
This 


26 Juſtices of the peace. 
This oath ſeems to be founded on the ſtatute of the 
13 K. 2. c. 7. which enacts, that the juſtices ſhall be ſworn 
duly and without favour, to keep and put in execution all 
1 the ſtatutes and ordinances touching their offices. 
j | Beſides this oath of office, he is likewiſe to take the oath 
Wh mentioned in the foregoing ſection concerning his quali- 


fication by eſtate; and he muſt, within ſix months after, 
i r take alſo the oaths of allegiance, ſupremacy, and abjura- 
1 tion, and make and ſubſcribe the declaration againſt tran- 
21 - ſubſtantiation, at the ſeſſions, as other perſons admitted to 
| offices, 


IV. Of fees to be taken by juſtices of the peace. 


In the oath of office abovementioned are theſe words ; 
And that you take nothing fer your office of juſlice of the peace 
to be done, but of the king, and fees accuſtomed, and coffs li- 
mited by ſtatute. | | 

And by ſtatute their fees in many caſes are limited and 
aſcertained ; as is noted under their reſpeQive titles where 
they fall in throughout this book. 

And for the reſt, it is provided generally by the ſtatute 
of the 26 G. 2. c. 14. That the juſtices at Midſummer 
ſeſſions 1753, ſhall ſettle a table of their clerks fees; 
which being approved by the juſtices at the next ſucceed- 
ing ſeffions, with ſuch alterations as the juſtices there 
ſhall think proper, ſhall be laid before the judges at the 
next aſſizes, who ſhall confirm the ſame with ſuch alte- 
raiſons, additions, or abatements, as to them ſhall appear 
Juſt and reaſonable: And the ſeſſions. from time to time 

may make any other table of fees, and after the fame 
ſhall have been approved by the next ſucceeding ſeflions, 
ſhall lay the fame before the judges at the next aflizes, 
who may ratify the ſame in like manner: and no table of 
fees ſhall be valid, until confirmed by the judges. . x. 
And if after three months from the time that ſuch table 
ſhall be confirmed, any juſtice's clerk ſhall demand or take 
any other or greater fee than ſhall have been ſo confirmed, 
he ſhall forfeit 20 l. to him who ſhall ſue in three months. 

, 2 
/ And the ſaid table of fees ſhall be depoſited with the 
clerk of the peace, who ſhall cauſe true copies thereof to be 
kept conſtantly in a conſpicuous part of the room where 
the ſeſſions are held, on pain of 10], , 3. 
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Juſtites of the peace. 27 
And by the 27 G. 2. c. 16. In Middleſex, the like table | 


ſhall be confirmed, by the two lord chief juſtices, and the 
lord chief baron or any two of them. /. 4. 


V. Some general directions relating to juſtices of the 
peace, not falling under any particular title of this 
book, 


| 1 1. Regularly, juſtices of the peace ought not to execute jutice being a 
23 their office, in their own caſe; but cauſe the offenders paty. 
to be convened or carried before ſome other juſtice, or 
deſire the aid of ſome other juſtice being preſent. Dalt. 
4. 1 
f By Hol Ch. J. M. 10 W. The mayor of Hereford was 
, . laid by the heels, for ſitting in judgment in a cauſe where 
. 5 he himſelf was leſſor of the plaintiff in ejectment, though 
= he by the charter was ſole judge of the court. 1 Sa/#, 

6. | | | 
| 9% 3 An. The caſe of Foxham tithing in the county of 
Wilts. A juſtice of the peace was furveyor of the high- 
ways, and a matter which concerned his office coming in 
queſtion at the ſeſſions, he joined in making the order, 
and his name was put in the caption. But by Het Ch. J. 
It ought not to be; as if an action be brought by my lord 
chief juſtice Trevor in the court of common pleas, it muſt 
be before Edward Nevill, knight, and his aſſociates, and 
not before Tomas Trevor, &c. And it was quaſhed, 2 
Salk, 607. Ta as | | 

M. 16 G. 2. Great Chart and Kennington, An order 
of removal of a poor perſon from Great Chart to Kenning- 
ton was quaſhed, becauſe one of the juſtices who made the 
order was an inhabitant of Great Chart” at the time, and 
Charged to the poor rate there. And by the court, no 
Tule of Jaw or reaſon. is more eſtabliſhed, than that a 
judge ought to ſtand diſintereſted, Burrow's Settlem. Caf, 
194. 

Yet in ſome caſes, if the juſtice ſhall act in his own 
cauſe, it ſeemeth to be juſtifiable; as when a juſtice ſhall 
be aſſaulted, or (in the doing his office eſpecially) ſhell 
be abuſed to his face, and no other juſtice preſent with 
him; then it ſeems he may commit ſuch offender until he 
ſhall find ſureties for the peace or good behaviour, as the 
caſe ſhall require: But if any other juſtice be preſent, it 
were fitting to deſire his aid. Dalt. c. 173. Str, 420, 
421, is | 
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And by the 16 C. 2. c. 18. (which ſeems to have been 
made in conſequence of the determination in the caſe of 
Great Chart and Kennington aterefaid) the juſtices may do 
all things appertaining to their office, ſo far as the ſame 
relates to the laws for the relief, maintenance, and ſettle- 
ment of the poor; for paſſing and puniſhing vagrants ; for 


repair of the highways ; or to any other laws concerning 


parochial taxes, levies, or rates ; notwithſtanding that 
they are rated, or chargeable with the rates within an 

place affected by ſuch their acts. Provided, that this ſhall 
not impower any juſtice for any county at large, to act in 
the determination of any appeal to the quarter- ſeſſions of 
ſuch county, from any order, matter, or thing, relating 


to any ſuch pariſh, townſhip, or place, where ſuch juſtice 


is ſo charged or chargeable. 

And as it is unjuſt in many caſes for the magiſtrate to 
act in his own cauſe, ſo it is alſo imprudent : To which 
purpoſe the advice of lord Cote is applicable, who upon the 
occaſion of mentioning a certain judge, who made a ſet- 
tlement of his eſtate which was void in law, and brought 
an action in his own name, which all the other judges, of 
his own ſhewing in the count, were of opinion did not lie, 
makes this obſervation, that it is not ſafe for any man (be 


he never ſo learned) to be of counſel with himſelf in his 


own cauſe, but to take advice of other great and learned 
men; and the reaſon he gives is, for that men are gene- 
rally more fooliſh in their own concerns, than in thoſe of 
other people. 1 It. 377. 

2. If a juſtice exceed his authority, in granting a war- 
rant, yet the officer muſt execute it, and is indemnified 
for ſo doing; but if it be in a caſe „ he hath no ju- 
riſdiction, or in a matter whereof he hath no cognizance, 
the officer ought not to execute ſuch warrant; ſo that the 
officer is bound to take notice of the authority and juriſ- 


diction of the juſtice, Cro. Car. 394. 10 Co. 76. 


Thus if a juſtice ſend a warrant to a conſtable to take 
up one for ſlander, or the like, the juſtice hath no jurif- 
diction in ſuch caſes, and the conſtable ought to refuſe the 
execution oſ it. Wood. b. 1. c. 7. 

But by the 24 G. 2. c. 44. If the officer in fix days 
after demand ſhall grant to the party complaining a peru- 
fa} and copy of the warrant, he ſhall not be liable to any 

action, but the juſtice only. 

3. T. 2 G. Pancras and Rumbald. There was an -order 
of two juſtices for the removal of a poor perſon, from the 
pariſh of Pancras to Rumbald, Within three days, the 


juſtices 


Juſtices of the peace. 

juſtices reciting that they were ſurprized, ſuperſeded it ; 
and command the church-wardens to return the former 
order to be cancelled. It was inſiſted, that the juſtices 
could not iſſue ſuch a ſuper/edeas., But by the court, The 
ſuperſedeas is well ſent by the juſtices, and to prevent the 


Str. 6. 


if the Juſtice proceed againſt a perſon without ſummoning 
him, it would be a miidemeanor in him, for which an in- 
formation would lie. 1 Salk; 181. L. Raym. 1407. 
Str. 678. | 
But before an information is granted, the court will 
Arſt require, that the conviction be removed before them. 
Sir, . 

E. 11G. 2. K. and Harwood, The defendant being a 
juſtice of the peace, was convicted on an information, for 
a conviction by him made of an alehouſe-keeper, who was 
never ſummoned or heard, It was moved, as of courſe, 
to diſpenſe with his appearance. This was oppoſed, un- 
| leſs there was ſome reaſon given, or affidavit made. And 
upon debate the court reſolved, it was not of courſe ; and 
the defendant afterwards appeared in perſon. Str. 1088. 


c. 21. the juſtices of the peace have a juriſdiction given 


their determination, upon a ſeizure of brandy. Upon in- 
formation exhibited by the officer of the cuſtoms, the fact 
appeared not to warrant the ſeizure; but the juſtice, in fa- 
vour of the officer refuſed to diſmiſs the information, ſo as 
the owners might have their brandy again. And now a 
mandamus was moved for, to compel him to determine the 
matter; which was granted accordingly. Str. 530. 

H. 7 G. K. againſt Newton and others. By the x C. 
c. 13. /. 11. it is enacted, that two juſtices may ſummon 
any perſon to take the oaths before them; and if they do 
not appear, then on oath of ſerving ſuch ſummons, the juſ- 
tices are to certify the ſame to the quarter ſeſſions, where if 
the party ſo ſummoned doth not appear to take the oaths, he 
ſhall ſtand convicted of recuſancy. The defendants were 
zuſtices of the peace, and ifTued their ſummons accord- 
ingly ; but coming afterwards to underſtand, that the 


againſt the government; leſt a tranſaction of this nature 
Mould be an imputation upon him, they refuſed to give 
| EE Rn ; the 


charge of an appeal. And the laſt order was confirmed. 5 


1 In ſummary convictions, the party ought to be heard To condemn u 
and for that purpoſe ought to be ſummoned in fact; and n unheard. | 


5. M. 9 G. K. againſt Todd and others. By the 6 G. Refofing to vre- 
c-ed ina cauſe 
them in ſome caſes to receive an information, and make **P<nding before 


them, 


party was a gentleman of faihion, and not ſuſpected to be 
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Juſtites of the peace, 


the * his oath of the ſervice of ſuch ſummons, that 
the matter might go no further. And now upon motion 
againſt them for an information, the court declared, that 
the juſtices had no diſcretionary power to refuſe to put 
the act in execution, and therefore granted an information 
againſt them. Str. 413. 

Authority te ap- 6. Where a ſpecial authority is given to juſtices out of 

1 ſeſſions, it ought to appear in their orders, that that autho- 

of their orders. 
rity was exactly purſued. 2 Salk. 475. 

To makeare- 7. In all caſes where juſtices may hear and determine 

cord of their pro- out of ſeſſions (viz. on their own view, or confeſſion, or 

hs oath of witneſſes) the juſtices ought to make a record in 
writing under their hands of all the matters and proofs ; 
which record notwithſtanding in many caſes they may 
keep by them. Dalt. c. 115. 

To eftieat fines, 8. And if upon ſuch conviction, the olfegter is to be 

| fined to the king, then the juſtices are to eftreat ſuch fine, 

and to fend the eſtreat into the exchequer, whereby the 
barons ef the exchequer may cauſe the ſaid fine or forfei- 
ture to be levied for the king's uſe. Dalt. c. 115, 

Whether a juſ- Lord Hale ſays (contrary to the opinion of Lord 

tice may iſſue his Coke) that the juſtices out of ſeſſions may iſſue their war- 

warrant for of- rant for apprehending perſons charged of crimes within 

fences cognizable the cognizance of the ſeſſions, and bind them over to ap- 

y in the ſeſ- 
Gons, pear at the ſeſſions, although the offender be not yet in- 
. dicted. 1 H. H. 579, 

But in another place he ſays, this ſeemeth doubtful ; and 
that one thing which ſeemeth to make againſt it is, chat in 
moſt caſes of this nature, though the party were indicted, 
or an information preferred, yet a capias was not the 
firſt proceſs, but a venire facias, and diſiringas. 2 H. H. 
II 

24 Mr. Hawkins on this point faith thus : It ſeems 
that anciently no one juſtice could legally make out a war- 
rant for an offence againſt a penal ſtatute, or other miſde- 
meanor, cognizable only by a ſeſſions of two or more juſ- 
tices ; for that one ſingle juſtice hath no juriſdiction of ſuch 
offence, and regularly thoſe only who have juriſdiction over 
a cauſe can award proceſs concerning it ; yet the long, 
conſtant, univerſal and uncontrolled practice of juſtices of 
the peace, ſeems to have altered the law in this particular, 
and to have given them an authority in relation to ſuch ar- 
reſts, not now to be diſputed. 2 Haw. 84. | 

However, as the authority of juſtices of the peace is by 
the ſtatute law, and no ſtatute hath expreſly given to them 
ſuch power (unleſs in ſpecial caſes ; which operate againſt 

rather 


C 


r 


Juſtices of the peace. 
rather than eſtabliſh a general power); it ſeemeth beſt in 
ordinary caſes, and more conſonant to the practice of the 
ſuperior courts, to ifſue a ſummon againſt. the offender, 
and not a warrant, in the firſt inſtance; unleſs in caſes of 
felony, or where the offender in other reſpects is to ſuffer 


corporal puniſhment. 


31 


10. Foraſmuch as moſt of the buſineſs of a juſtice of the Not to truft to 
peace conſiſteth in the execution of divers ſtatutes, which abſtracts and 


cannot be ſufficiently abridged but that they will come 
ſhort of the ſubſtance and body thereof; therefore it ſhall 
be ſafeſt for the juſtices to have an eye to the ſtatutes at 
large, and thereby to take their further and better direc- 
tions, for their whole proceedings : for (as lord Coke ob- 
ſerveth) abridgments are of good and neceſlary uſe to 
ſerve as tables, but not to ground any opinion, much leſs 


to proceed judicially upon them. Dal. c. 173. 

11. In like manner, it is not ſafe for them to truſt alto- Not to truſt te 
gether to the care and judgment of their clerks, in drawing clerks and tran- 
warrants and other inſtruments ; much lefs, to the ſkill of Cribers. 


pariſh officers in making copies of orders, and the like : but 
rather it is adviſeable to have good printed forms ; and in- 
ſtead of copies to be taken upon occaſion, to make out 
duplicates. - 


VI. Their indemnity and protection by the law in the 
right execution of their office ; and their puniſhment 
for tbe omiſſion of it. 


abridgments. 


3 A juſtice of the peace is ſtrongly protected by the 5 


la w, in the juſt execution of his office. Foe 
Thus in the firſt place, he is not to be ſlandered or a- 
buſed ; as appears by the following report: M. 11 G. 


| Aſton and Blagrave. The plaintiff declared, that he was 


a juſtice of the peace, and that upon a colloquium of him 
and the execution of his office, the defendant ſaid, You 
are a raſcal, a villain, and a liar, After verdi& for the 
plaintiff it was moved in arreſt of judgment, that theſe 
words are not actionable. It was urged for the plaintiff ; 
Thereis a great difference between magiſtrates and com- 
mon tradeſmen. : words of the latter muſt affect them in 
their particular way of dealing ; but any thing that tends 
to impeach the credit of the former, is actionable: And 
although an indifment might not lie for theſe words, as 


perhaps not tending to a breach of the peace, yet never- 
. Thelels they are adtonable ; for in many caſes words are 


actions» 
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Juſtices of the peace. 
actionable which are not indictable. After conſideration, 
Pratt Ch. J. delivered the opinion of the court, that 
though raſcal and villain were uncertain, yet being joined 
with liar, and ſpoken of a juſtice of the peace, they did 
import a charge of acting corruptly and partially, and 
therefore there ought to be judgment for the plaintiff, 
Str. 617. L. Raym. 1369. : 

Afterwards, T. 15 C. 2. Kent and Pocock. Theſe words 
ſpoken of a juſtice of the peace in the execution of his of- 
fice, and relating thereto, were held actionable, viz. Mr. 
Kent is à rogue; according to the aforeſaid cafe of A/ton 
and Blagrave, Str. 1168. | 

E. 7 G. K. and Revel. The defendant was indifed, for 
ſaying of Sir Edward Lawrence a juſtice of the peace, in the 
execution of his office, You are a rogue and a liar, It was 
moved, after verdict for the king, in arreſt of judgment, 
that though the juſtice might have committed him for the 
contempt, yet the words are not indictable, ſince it is not to 
be preſumed they would provoke the juſtice to a breach of 
the peace, which is the reaſon why indictments have been 
held to lie for words. But by the court, The allowing he 
might be committed, ſhews they were indictable. It is 
true, the juſtice may make himſelf judge and puniſh him 
immediately; but ſtill, if he thinks proper to proceed leſs 
ſummarily by way of indictment, he may. The true diſ- 
tinction is, that where the words are ſpoken in the preſence 
of the juſtice, there he may commit ; but where it is be- 
hind his back, the party can be only indicted for a breach 
of the peace. Judgment for the king. Str. 420. 

T.14G.2. K. and Pococh. An information was moved 
for againſt the defendant, on account of words ſpoken of 
Mr. Kent a juſtice of the peace. And the affidavit ſtated, 
that in a converſation about a warrant granted by Mr. 
Kent, the defendant aſked, if Mr. Kent was a ſworn juſ- 
tice ; and being anſwered, to be ſure he was, elſe he would 
not act, the defendant replied, J he is a ſworn juſtice he is 
a rogue, and a forſworn rogue. To this it was objected, 
that the words were not ſpoken to him in the execution of 
his office, but only in relation to what he had formerly 
done : And by the court, There ought to be no informa- 
tion; it is not the ſame inſult and contempt, as if ſpoken 
to him in the execution of his office, which would make it 
a matter indictable. Str. 1157. 

Nevertheleſs, according to the diſtinction in the afore- 


ſaid caſe of Aſton and Blagrave, although an information or 


indictment might not lie, yet it doth not follow but that 


the 
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Juſtices of the peace. 
he words were at#ionable ; and fo it ſeemeth to have been 
held in the caſe laſt but one abovementioned, of Kent and 
Pococꝶ, which ſeemeth to have been no other than an ac- 
tion brought for this very ſame offence, after it had been 
determined that an information would not lie. 


In the next place; he is not puniſhable at the ſuit of the 


party, but only at the ſuit of the king, for what he doth as 
judge, in matters which he hath power by law to hear and 
determine without the concurrence of any other; for re- 
gularly no man is liable to an action for what he doth as 


judge: but in caſes wherein he proceeds miniſterially, ra- 


ther than judicially, if he acts corruptly, he is liable to an 
action at the ſuit of the party, as well as to an information 
at the ſuit of the king. 2 Haw. 85. 

And more explicitly, in the cafe of the king againſt 
Young and Pitts, eſquires, juſtices of the peace for //7/:- 
ſhire, which was upon an information moved for againſt 
the juſtices, for arbitrarily and unreaſonably refuſing to 
grant an alehouſe licence; lord Mansfield Ch. J. declared, 
that the court of king's bench hath no power or claim to 
review the reaſons of juſtices of the peace, upon which 
they form their judgments in granting licences, by wa 
of appeal from their judgments, or over-ruling the dil. 
cretion in that behalf intruſted to them. But if it clearly 
appears, that the uſtices have been partially, maliciouſly, 
or corruptly influenced in the exerciſe of this diſcretion, 
and have (conſequently) abuſed the truſt repoſed in them, 
they are liable to proſecution, by indictment, or informa- 
tion; or even, poſſibly, by action, If the malice be very 


groſs and injurious. If their judgment is wrong, yet their 


heart and intention pure, God forbid that they ſhould be 
puniſh-d. And he declared that he ſhould always lean to- 


wards favouring them ; unleſs partiality, corruption, or 


malice ſhall clearly appear. Mr. juſtice Deniſon alſo ex- 
preſsly allowed the diſcretionary power of the juſtices in 
granting licences, without appeal from their judgments, 
or having their juſt and honeft reaſons reviewed by any 
body. But yet, an improper and unjuſt exerciſe of their 
diſcretion, he ſaid, ought to be under controul. But it 
muſt be a clear and apparent partiality or wilful miſ- 
behaviour, to induce the court to grant an information : 
Not a mere error in judgment. Mr. juſtice Feſer con- 
curred in the ſame general principles. And Mr. juſtice 
Milmot was alſo very explicit, that the ſole diſcretion of 
granting licences is in the juſtices of the diviſion, Which 
being fo, the rule is invariable, that this court will never 

Vor. III. C interpoſe 
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Juſtices of the peace. 


interpoſe to puniſh a juſtice of the peace for a mere 


error in judgment. Therefore, even ſuppoſing the juſ- 


tices in the preſent caſe to have been miſtaken from be- 
ginning to end ; yet there is no ground, from any of the 
affidavits, to infer any partiality malice or corruption. 
And the court, being unanimouſly of opinion, that the 
juſtices had ated in this affair with candour and impar- 
tiality, diſcharged the rule to ſhew cauſe, with colts, 
Burrow, Mansfield. 5 56. 

And in the caſe of the King and Ohm, . On 


| ſhewing cauſe why an information ſhould not be granted 


againſt the defendant being a juſtice of the peace, for re- 
fuling to receive an information againſt a baker for ex- 
ercifing his trade on a Sunday; the court declared, that 
they would never grant an information againſt a juſ- 


tice for a mere error in judgment: But in this caſe 


they were of opinion that the juſtice had acted right in 
refuſing; and they ordered the rule to be diſcharged, with 
coſts. Burrow, Mansfield. 78 5. 

And finally, in the caſe of the Xing againſt Palmer and 
Baine, eſquires, and others, E. 1 &. 3. Upon ſhewing 
cauſe why an information ſhould not be granted againſt 
two juſtices of the peace and others, for a miſdemeanor, 
relating to the conviction of a poacher, and the circum- 
ſtances attending it; the court thought proper, on con- 
ſideration of the affidavits, to diſcharge the rule, as to all 
the defendants; with coſts to be paid to the juſtices, 
but without coſts as to the others. And they were, up- 
on this occaſion, moſt explicit in their declaration, that 
even where a juſtice acts illegally, (which however was 
not the preſent caſe), yet if he has acted honeſtly and 
candidly, without oppreflion, malice, revenge, or any 
bad view or ill intention whatſoever, the court will ne- 
ver puniſh him in this extraordinary courſe of an infor- 


mation; but leave the party complaining to their ordi- 
nary legal remedy or method of proſecution, by action 


or by indictment. Burrow, Mansfield. 1162. 

And the juſtice ſhall not be liable to be puniſhed both 
ways, that is, both criminally and civilly ; but before 
the court will grant an information, they will require 
the party to relinquiſh his civil action, if any ſuch is 
commenced, And even in the caſe of an indictment, 
and tho” the indictment is actually found, yet the attor- 
ney general (on application made to him) will grant a 
nolle proſegui upon ſuch indictment, if it appear to him 
that the proſecutor is determined to carry on a civil ac- 


1 tion 


Juſtices of the peace. 

tion at the ſame time. Burrow, Mansfield. 719. K. and 
Fielding. | | 128 
In the next place, by the 7 J. c. 5. it is enacted, that 
if any action ſhall be brought againſt a juſtice for any thing 
done by virtue of his office, he may plead the general iſſue, 
and give the ſpecial matter in evidence; and if he reco- 
vers, he ſhall have double coſts. 

And by the 21 F. c. 12. ſuch action ſhall not be laid, 
but in the county where the fact was committed. 

And moreover, by the 24 C. 2. c. 44. it is enacted, that 
no writ ſhall be ſued out againſt, or copy of any proceſs at 
the ſuit of a ſubject ſhall be ſerved on any juſtice, for any 
thing done by him in the execution of his office; until 
notice in writing ſhall have been given to him, or left at 
his uſual] place of abode, by the attorney for the party, one 
month before the ſuing out, or ſerving the ſame ; contain- 
ing the cauſe of action, and indorſed with his name and 
place of abode ; for which he ſhall be intitled to a fee of 
20 8. and no more. /. 1. 

And unleſs it is proved upon the trial, that ſuch notice 
was given, the juſtice ſhall have a verdict and coſts. 


And the juſtice may at any time, within one month after 
ſuch notice, tender amends to the party complaining, ce 
to his attorney; and if the fame is not accepted, he may 
plead ſuch tender in bar to the action, together with the 
plea of not guilty, and any other plea wit ih leave of the 
court; and if upon iſſue joined, the jury ſhall find the 
amends tendered to have been ſufficient, they ſhall give a 
verdict for the defendant ; and in ſuch caſe, or if the plain- 
tiff ſhall be nonſuit, or diſcontinue, or if judgment be 
given for the defendant upon demurrer, the juſtice ſhall be 
intitled to the like coſts, as if he had pleaded the general 
iflue only: And if the jury ſhall find that no amends, os 
not ſufficient, were tendered, and alſo againſt the defen- 
dant on ſuch other plea, they ſhall give a verdict for the 
plaintiff, and ſuch damages, as they ſhall think proper, 
which he ſhall recover with coſts. / 2. 

And if the juſtice ſhall neglect to tender amends or ſhall 
have tendered inſufficient, before the action brought, he 
may, by leave of the court before iſſue joined, pay into 
court ſuch ſum as he ſhall ſee fit ; whereupon ſuch pro- 
ceedings and judgment ſhall be had, as in other actions 


1 D 
= where the defendant is allowed to pay money into court. 
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His puniſhment. 


Juftices ok the peace. 


And no evidence ſhall be permitted to be given by the 
plaintiff on trial, of any cauſe of action, except ſuch as 18 
contained in the Rotice. 5. 

And no action ſhall be brought againſt any conſtahle or 
other officer, or any perſon acting by his order and in his 
aid, for any thing done in obedience to the warrant of a 
juſtice, until demand hath been made, or left at the uſual 
place of his abode, by the party, or by his attorney, in 


Writing, ſigned by the party demanding the ſame, of the 


peruſal and copy of ſuch warrant, and the ſame hath been 
refuſed or neglected for ſix days after ſuch demand: And 
if after compliance therewith, any ſuch action fhajl be 
brought, without making the juſtice, who ſigned the 
warrant, defendant ; on producing and proving ſuch war- 
rant at the trial, the jury ſhall give their verdict for the 
defendant, notwithſtanding any defect of juriſdiction in 
the juſtice. And if ſuch action be brought jointly againſt 
the juſtice and conſtable, on proof of ſuch warrant the 
jury ſhall find for the conſtable : And if the verdict ſhall 
be given againſt the juſtice, the plaintiff ſhall recover his 
coſts againſt him, to be taxed in ſuch manner by the pro- 
per officer, as to include ſuch coſts as the plaintiff is liable 
to pay to ſuch mo, for whom fuch verdict ſhall be 
found. /. 6. 

And moreover, no action ſhall be brought againſt an 
r, for any thing done in the execution of his office, 
unleſs commenced within fix months after the act com- 
mitted. /. 8. 

2. On the other hand, it is enacted likewiſe, by the laſt 
mentioned ſtatute, that where the plaintiff in ſuch action 


againſt a juſtice, ſhall obtain a verdict, and the judge ſhall 


in open court certify on the back of the record, that the 
injury for which ſuch action was brought, was wilfully 
and maliciouſly committed, the plaintiff ſhall have double 
Coltss 24G. a. c. 4. . . | 

Moreover, if a juſtice will not, on complaint to him 
made, execute his office, the party grieved may complain 
to the judges of aſſize, or to the lord chancellor; and upon 
examination, if it appeareth that the complaint is true, the 


chancellor may put him out of the commiſſion, and he ſhall 


be puniſhed moreover according to his deſert. Crom. 7. | 
But the moſt uſual way of compelling them to execute 


their office in any caſe, is by writ of mandamus out of the 


king's bench. 
And in actions brought againſt the juſtices, (for miſde- 
meanor in the execution of their office), they are obliged 


to 


* —_ 


' Juftices ok the peace. 


to ſhew the regularity of their convictions ; and the infor- 
mations laid before them, upon which the convictions are 
grounded, muſt be produced and proved in court. S-//. 
Caſ. V. I. p. 372. Hill and Bateman, 12 G. 

And by the 18 C. 2. c. 20. If any perſon ſhall act as 
juſtice without a qualification of 100 J. a year, and with- 
out making oath at the ſeſſions, as before is mentioned; he 
ſhall forfeit 100 1. half to the poor, and half to him that 
ſhall ſue, with full coſts. | 


Other matters relating to the yery extenſive office of this 


magiſtrate, may be found under their proper heads, in al- 
molt every title of this book, | 


Labourers. See Servants. 
Landlord and tenant. See Diſtreſs, 


Land tar. 


T H E land tax hath erded the place of the an- 


& cient fifteenths and ſubſidies; and the land tax acts 
are framed in many reſpects after the manner of the an- 
cient ſubſidy acts. 

We meet with the payment of fifteenths as far back as 
the ſtatute of Magna Cherta; in the concluſion of which, 
the parliament grant to the king, for the conceſſions by 
him therein made, 3 Jifteenth part of all their moveable 
goods, L- | 

| This taxation was originally ſet upon the ſeveral indi- 
viduals, Afterwards, to wit, in the eighth year of Ed- 
ward the third, a certain ſum was rated upon every town, 
by commiſſioners appointed in the chancery for that pur- 
pole, in lice manner as commiſſioners are now appointed 
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by the ſeveral land tax acts for carrying the ſaid acts into 
execution; which commiſſioners rated every town at the 
fifteenth part of the value thercof at that time, and their 
taxation was recorded in the exchequer : And the inha- 
bitants rated themſelves proportionably for their ſeveral 
parts, to make up the general ſum upon the whole town- 
ſhip. This fifteenth amounted in the whole to 29,000 1, 
or near thereabouts, 
But as the neceſſities of government multiplied, and the 
: | kingdom became more populous, and the values of things 
increaſed, this fifteenth was inſufficient for the occaſions 
of the publick; and thereupon the number of fifteenths 
was augmented to two or three fiſteenths. Which ſtill 
proving defective, another and quite different taxation 
was ſuperadded, namely, the /ubfidy ; which was an aid 
to be Jevied of every ſubject of his lands or goods, after the 
rate of 4 8. in the pound for lands, and 2 8. 8 d. for goods. 
And accordingly, in the ancient ſubſidy acts, there is firſt 
a grant of ſo many fifteenths, and then the grant of a 
ſubſuly. a | | 
Theſe fifteenths were certain, as hath been ſaid, from 
the time of the eighth of Edward the third ; but the /ub- 
fidy was uncertain, and amounted anciently to about 
70,000 l.; and a ſubſidy of the clergy at the ſame time 
(including the monaſteries) was 20,0001. In the 8 Eliz. 
a ſubſidy amounted to 120,000. In the 40 Eliz. it wa 
not above 98,0001. Afterwards it fell to 70,000 l. 
and, by reaſon of a looſe and uncertain way of aſſeſſing 
the ſame, kept continually decreaſing, until the parlia- 
ment found it neceſſary to change the method of taxation, 
and in the time of the Jong parliament certain ſums were 
fixed upon the ſeveral counties; ; which courſe of taxation 
{ill continues. 2 Inſt. 77. 4 Inst. 33, 34. Hume's Hiſt. 
of Eng. vol. 5. p. 126, 7. Gil Excheg. ch. 14. 


The land tax acts are annual, but with little variation. 
The ſubject matter thereof, according to the natural or- 
der ef the e diftribuces itſelf under the following 
heads ; 
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J | 

of J. The firſt meeting of the commiſſioners, for iſſuing 

8 £ precepts to return aſſeſſors. | 

1] 3 II. The ſecond meeting: Charge to the aſſeſſcrs, and 
1 


| therein concerning the manner of laying the 
3 . aſſeſſment 8 | 
is III. The third meeting: Signing the aſſeſſment, with 
warrant ſo collect. 5 
IV. Fourth meeting : The appeal. 
J. Colledting. Fo: | 
VI. Collector paying to the receiver general. 
VII. Receiver paying into the exchequer. 
VIII. Duplicates to be tranſmitted. 
IX. General penalty on officers not doing their duty, 
X. Indemnity of officers in doing the:r duty. 


1... be firſt meeting of the commiſſioners, for iſſuing 


precepts to return aſſeſſors. 


1. Perſons who were appointed commiſſioners by the act cmmimoners, 
of the 2 G. 3. (and certain others by name, 3 G. 3. c. 4. 
5 G. 2. c. 21.) fhall be commiſſioners to put this act in 
exe gutes,, 7 

But no perſon ſhall be capable to act as commiſſioner in 
any county or riding at large (the counties of Merioneth, 
Cardigan, Carmarthen, Glamorgan, Montgomery, Pembroke, 
and Monmouth excepted) unleis he be ſeiſed of lands, tene- 
ments, or hereditaments, being frechold, copyhold, or 
leaſehold, over and above all ground rents, incumbrances 

and other reſervations, payable out of or in reſpect of ſuch 

leaſehold eſtates, which were taxed or did pay, laſt year, 
in the ſame county or riding, for the value of 100 1. a year 
of his own eſtate, | | 

But this ſhall not extend to commiſſioners being inhabi- 
tants of cities, boroughs, towns corporate, or cinqug ports; 
or the inns of court or chancery. 

And no attorney or ſolicitor, or perſon practiſing as ſuch 
ſhall act as commiſſioner, without having 100 l. a year as 
above. Nor ſhall any receiver general, or collector of any 
aid granted to his majeſty, act as commiſſioner. 

And if any commiſſioner diſabled ſhall preſume to act, 


he ſhall forfeit 50 1, to him who ſhall ſue (in fix months, 
5G.» 6 aL) 
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To take the 
oaths. 


Time and place 
of meeting. 


Subdividing, 


Receiver general 


who. 


Commiſſioners 
to ſet down the 
ſums on each 
diviſion. 


; Land tax. 


And if there are not a ſafficient number of qualified 


commiſſioners Within any city or place for which commiſ- 
ſioners are particularly appointed, the commiſſioners of the 
county may act therein. 


2. And no commiſſioner ſhall act, until he hath cath 


the oaths of allegiance, ſupremacy, and abjuration, which 
ſhall be adminiftred to him by two or more commiffioners, 
on pain of 200 l. to the king. LE 


3. And they ſhall meet at the maſt ful and common 
laces of meeting, on or before April 30. 

4. At which firſt meeting, they may ſubdivide them- 
ſelves, and the other commiſſioners not then preſent, ſo as 
three or more be appointed for each diviſion; but ſhall not 
thereby reſtrain any commiſſioners from acting in any other 
part of the county. 

And ſhall ſet down in writing, who, and what number 
of the commiſſioners ſhall a& in each diviſion, and ſhall 
deliver a copy thereof to the receiver general. 

5. Which receiver general ſhall be appointed by the 


king, or in purſuance of his directions; and ſhall have a 
falary allowed to him by the lords of the treaſury, not ex- 


ceeding 2 d. a pound. 

And the death or removal of a receiver general ſhall be 
notified to two or more commiſſioners, by the commiſ- 
ſioners for the affairs of taxes, before the time of the firſt 
quarterly payment, 

And the receiver general ſhall have notice under his hand 
and ſeal of his appointing a deputy (which appointment 
ſhall be alſo under hand and feat) to two or more commiſ- 
ſioners, in ten days after the firſt meeting, and in ten days 
after the death or removal of a deputy, 

6. And the ſaid commiſſioners, at ſuch firſt meeting, 
ſhall ſet down in writing the ſums to be charged on each 


diviſion, in proportion to the ſums which were aſſeſſed 


thereon by the land tax act, in the fourth year of the 
reign of W. & M. | 

Note: There is ſaid to have been a hearing on Feb. 10. 
1746, before the barons of the exchequer, upon the que- 
ſtion, whether the commiſſioners of the land tax, at their 
general meetings for the city and liberty of Meſiminſſer, 
Have power to alter the 6's in their ſeveral pariſhes, 
which was continued next day; and that the barons de- 


clared they could not depart from the 4 W. & M. and the 


parliament only could redreſs the aggrieved pariſhes, 
But where the proportion upon any diviſion ſhall ex- 


creed 48. in the pound, by reaton of the eſtates of papiſts 


and 


WF 
a" 


— 


_ Land tax. 


and nonjurors having been charged double within ſuch 
diviſion, in the 4 W. & M. (the ſum raiſed in that year 
on every diviſion governing the proportions at preſent) and 
the ſaid eſtates are not now liable to pay double, by rea- 
ſon of their being in the hands of perſons who have taken 
the oaths; in ſuch caſe two or more commiſſioners may 
certify the ſame to the barons of the exchequer, who may 
order ſo much of the proportion upon ſuch diviſion, to be 
abated, as exceeds the full ſum of 48. in the pound upon 
the eſtates therein. _ 45 


7. Alſo, at ſuch firſt meeting, two or more commil- Iſſuing precepts | 


3 


ſioners ſhall direct cheir ſeveral or joint precepts (A) to *9 return affeſ- 


ſuch inhabitants, high conſtables, petty conſtables, bai- "Mp 


liffs and other officers and miniſters, and ſuch number 


of them as they ſhall think moſt convenient, to be pre- 


ſentors and aſſeſſors, requiring them to appear before the 
ſaid commiſſioners, at ſuch time and place, not ex- 
ceeding eight days after the date of ſuch precept, as they 
ſhall appoint. | | 
They ſhall alſo appoint aſſeſſors and collectors in pri- 
vileged and extra- parochial places. | | 
But no perſon in a city, borough, or town corporate, 


ſhall be compelled to be an aſſeſſor or collector out of the 
limits thereof. | 8 


IT. The ſecond meeting : Charge to the aſſeſſors, and 
therein concerning the manner of laying the 


 effeſment. * 


1. Aſſeflor not appearing, without lawful excuſe to be ammr not "RY 


P ; 


made out on the oath of two witneſſes ; or appearing, and pearing, 


refuſing to ſerve, ſhall forfeit to the king, not more than 
5 J. nor leſs than 40s. | 


2. The commiſſioners ſhall openly read, or cauſe to be Charge tothe 
read to the aſſeſſors, the ſeveral rates, duties, and charges, aſleſſors. 


and openly declare the effect of their charge unto them, and 
how and in what manner they ought to make their aſ- 
ſellments, and how to proceed in the execution of the 

act. | 
Which ſhall be in the manner following ; that is to ſay, 
23. Towards railing the ſums required, the charge upon 
perſonal eſtates ſhall be thus: viz. All perſons having an 
eſtate in goods, wares, merchandizes, or other chatteis, or 
perſonal eftate whatſoever, within Great Britain or with- 
out, belonging to or in truſt for them, ſhall pay 4 8. in the 
| pound, 


Aſſeſſment en 
perſonal eſtates. 
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On real eſtates. 


Rent Charges. 


Fee. farm rents 
Of he crown. 


Land tax. 

pound, according to the true yearly value thereof; that is 
to ſay, for every 100 1. of ſuch ready money and debts, 
and for every 100 J. worth of goods, 205. and after that 
rate for every greater or leſſer quantity. Excepting and 
deducting thereout ſuch ſums as they bona fide owe, and 
fuch debts as the commiſſioners ſhall judge deſperate; and 
except ſtock upon lands and houſhold ſtuff, and debts and 
loans owing from his majeſty. 

Every perfon having any publick fie or employment 
and their ſubſtitutes ſhall pay 4 s. for every 20 s. of their 
ſalaries. Except military officers. in the army or navy. 

Every perion having an annuity or penſion out of the ex- 
chequer, or out of any branch of the revenue, or to be 
paid by any perſon whatſoever, ſhall pay 48. for every 
20 8. except ſalaries charged upon lands which pay to 


the full, and except annuities eſpecially exempted. by act 


of parliament. And except annuitics paid to ſuperannuated 


commiſſion or warrant ſea officers, or to the widows of fea 


officers lain in the ſervice of the crown. And except 


money lent or advanced to the government, on the fecu- 
Tity of the act. And except turnpike tolls, and the ſala- 


ries of turnpike officers. | | 

4. The charge upon real eſtates ſhall be as follows: 
That the intire ſum may be raiſed, all manors, meſſuages, 
lands and tenements ; all quarries, mines of coal, tin and 
lead, copper, mundick, iron, and other mines, iron mills, 
furnaces, and other iron works; {alt ſprings, and ſalt 
works ; all allom mines and works ; all parks, chaſes, 
warrens, woods, underwoods, coppices ; all fiſhings 
tithes, tolls, annuities, and all other yearly profits ; and 
all hereditaments whatſoever—ſhall be charged with as 
much equality and indifference as poſſible, by a pound 
rate, to make up the ſeveral ſums charged by the act on 
each county or place, 

5. Where manors, meſſugages lands, tenements, tithes, 
and hereditaments are incumbered with rent charges, an- 
nuities, fee-farm rents, rent ſervice or other rents there- 
upon reſerved or charged, the owners thereof may detain 
out of the payment of the ſame, a proportionable ſhare of 
the land tax; provided that ſuch rent or annual payment 
amount to 20 s. a year or more. | 

6. Receivers of fee-farm rents, or other c%icf rents due 
to the king, or to any perſon claiming by grant or purchaſe 
from him (by which are meant ſuch fee-farm rents only, 
as are anſwerable to the king, or have been purchaſed from 


the crown by virtue of the ſtatutes of 22 C 2, c. 6. and 
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Land tax. 


22.5 23 C. 2. c. 24. or one of them, and which before 


March 25, 1693, were not payable to any college, hoſ- 
pital, reader in the univerſities, or other perſon exempted) 
ſhall allow 4s. for every pound of the ſaid rents, and ſo 
proportionably for any greater ſum than 108. to the party 
paying the ſame ; on pain of 20 J. to the party grieved, 
with full coſts. Provided that ſuch deduction or allow- 
ance do not exceed the ſum aſſeſſed on the whole eſtate out 
of which ſuch purchaſed fee-farm rent iſſues, 


7. But nothing herein ſhall charge any college or hall oharities ex- 
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in Oxford or Cambridge, or the colleges of Windſer, Eaton, empted. 


Vinton or Weſtmin/ler, or the corporation of the governors 
of the charity ſor the relief of the poor widows and chil- 


dren of clergymen, or the college of Bremlcy, or any hoſ- 


pital for or in reſpect of the ſites of the ſaid culleges, halls, 


or hoſpitals, or any of the buildings within the walls or li- 
mits of the ſame: Or any maſter, fellow, or ſcholar, or 


exhibitioner of any ſuch college or hall, or any reader, of- 
ficer, or maſter of the ſaid univerſities, colleges, or halls, 
or any maſters or uſhers of any ſchools ; for or in reſpect 
of any ſtipends, wages, rents, profits, or exhibitions what- 


ſoever, ariſing or growing due to them in reſpect of the 


ſaid ſeveral places or employments : Or any of the lands 
which before March 25, 1693, did belong to the fites of 
any college or hall, or to Chriſt's hoſpital, St. Barthalomew, 
Bridewell, St. Thomas, and Bethlehem hoſpitals in London. 
and Southwark ; or any other hoſpitals or alms-houſes, in 
reſpect of any rents, or revenues, which before 4Zarch 
25, 1693, were payable to them, being to be received 
and diſburſed for the immediate uſe and relief of the poor 
of the ſaid hoſpitals and alms-houſes only 

But this ſhall not diſcharge any tenants of any houſes or 
lands belonging to the ſaid colleges, halls, or hoſpitals, 
alms-houſes, or ſchools, who by their leaſes or other con- 
tracts are obliged to pay and diſcharge all rates, taxes, and 
impoſitions. | 

In general, all ſuch lands, revenues, or rents belong- 
ing to any hoſpital or alms-houſe, or ſettled to any chari- 
table or pious uſe, as were aſſeſſed in the 4. & M. ſhall 
be liable; and no other lands, revenues or rents, then be- 
longing to any hoſpital or alms-houſe, or ſettled to any 
charitable or pious uſe, ſhall be charged, taxed, or aſſeſſed. 


And ii there ſhall be any queſtion, how far any lands 


or tenements, belonging to any Hoſpital or alms-houſe, 
not exempted by name, ſhall be liable, the ſame ſhall be 
nally determined at the appeal, 

But 
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Poor exempted. 


Who ſhall aſſeſs 
the aſſeſſors. 

In what places 
or diviſions per- 
ſons ſhall be aſ- 
ſelled. 


Wand tax. 


But lands given to charities ſince che 4 J. & M. ſhall 
not be exempted, becauſe the ſums upon the ſeveral divi- 
ſions being now charged as they were in that year, if any 
lands, not then exempted, ſhould now by being appro- 
priated to charities or otherwiſe become exempted, this 
would lay a greater burden upon all the reft, But chari- 
ties then exempted do lay no greater burden upon the reſt 
now; becauſe they were not charged in the general ſum 
upon the diviſton at that time. And ſuch charities were 
exempted all along in the ſubſidy acts before. 

8. No poor perſon ſha}l be charged with, or liable to > the 
pound rate, whoſe: lands, tenements, or hereditaments are 
not of the full yearly value of 20 8. in the whole. 

The commiſſioners ſhall aſſeſs the aſſeſſors. 

10. And all places, conſtablewicks, diviſions, and al- 
lotments, ſhall be aſſeſſed in ſuch county, hundred, rape, 
wapentake, conſtablewick, diviſion, place, or allotment, 
as they have been uſually aſſeſſed i in. 

Every perſon, whether he hath a certain place of reſi- 
dence or not, ſhall be rated for his perſona! eſtate, at the 
place where he is reſident at the time of the execution of 
the act: And if he is out of the realm at the time of the 
aſſeſſment, he ſhall be rated at the place where he was laſt 
abiding in the realm, 

H. 7 G. Purrett and Wees. At Taunton ance: defors 
Price, baron of the exchequer. The plzintiif was an ex- 
ciſeman, and lived in the county of Deuten, and executed 
his office in ſeveral pariſhes in that county, and alſo in a 
pariſh that extended into Somerſetiſpbire. And the commiſ— 
fioners of that county, appreheding they had a concur- 
rent power with the commiſſioners of Devon, to tax him 
for his ſalary, on account that he executes his office in 


their county, they tax him accordingly, and for want of 


payment diſtrain, For which, treſpaſs. was brought; and 
ruled, that it well lay; for though he rides about to the 
publick houſes 1n that county, yet he muſt be ſaid to keep 
his office in the town where he lives and hath his books, 
and there he was only taxable. Str. 417. 

And every houſholder ſhall, on demand of the aſſeſſors, 


give an account of the names and qualities of ſuch perſons 
as ſhall ſojourn and dodge in their houſes : on pain of 51. to 


be recovered as the other penalties, 
In a city or town corporate, perſons having their houſe in 


one pariſh or ward, and goods in another, ſhall be aſſeſſed 


for the whole where they inhabit, 


But 
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Land tar. 


But if a perfon hath goods in any other county than where 


he is reſident, or had his laſt reſidence ; he may be aſſeſſed 


for ſuch goods in the county where they . 

Members of Parliament ſhall be aſſeſſed for their perſonal 
eſtate, at their manſion houſes or places, where they moſt 
uſually reſide during the interval of parliament. 

Officers ſhall pay for the profits of their offices or em- 
ployments, where the office 1s executed; and not where 
the ſalary i is payable : But all other penſions, ſtipends, and 
annuities (not charged upon lands) ſhall be affeſſed where 
they are payable, | 

Officers in the receipt of the exchequer, and other pub- 
lic offices, ſhall, on requeſt of the aileffors, deliver gratis 
true liſts or accounts of all penſions, annuities, ſtipends, 
or other annual payments, and all fees, ſalaries, and other 
allowances; and if the tax thereupon ſhall not be after- 


wards paid, it ſhall be {topped in ſuch offices, and an ac- 
count thereof ſhall be given to the collectors. 


And deputies ir. office ſhall pay for their principals. 
[By the 32 C. 2.c. 33. relating to the duty upon offices, 
it is provided, that in all future aſſeſſments to the land 


tax, ſuch offices ſhall not be aſſeſſed at a higher rate to the | 


land tax, than they were in the year 1758. ? 

If a perſon, having two places of refidence or other- 
wiſe, ſhall be doubly charged for any perſonal eſtate, office, 
or otherwiſe; then on certificate of two commitfioners 
for the place of his laſt perſonal reſidence, under hand and 
ſeal, of the ſum charged upon him there, and on oath 


| made of ſuch certificate before a juſtice of the place where 


the certificate {hall be made, the perſon ſo doubly charged 
ſhall be diſcharged elſewhere. 

If any perion who ought to be taxed for his perſonal 
eſtate, ſhall by changing his place of refidence, or by any 
other fraud or covin eſcape from the taxation, and the 
ſame be proved before two commiſſioners or one juſtice 
where ſuch perſon reſideth, within one year after ſuch tax 
made; he ſhall pay weble: to be levied on his lands and 
goods, on certificate thereof made into the an, by 
tuch juſtice or commiſtioners. 

Every perſon ſhall be alleſſed for lands, where they lie, 
and not elſewhere. 

And ſuch tax ſhall be paid by the tenant, whe ſhall de- 
duct it out of his rent: and if any difference ſhall ariſe be- 
tween landlord and tenant, the commiſſioners, or two of 
them ſhall ſettle the ſame. | 

But contracts between landlord and tenant, or other 
perſons, about paying taxes ſhall not be avoided thereby, 

1. 1 he 


45 


— 


— 
6-4 — — — Ryo * 
by — — * — 1 — — = 1 — 2 — — 
— 5 
— 1 - r — - — * 
—— l — ——ů— — — > — 
— 0 ; — - 
— > — - 
- . 2 r 2 7 I 
* — Ss . 2 2 nd — 
2 - 2 


* 
" . —— —w 
— — ——— wer, 
—— — — 
* * - * > 2 
- -— + Gn — . EI es 
—— — — Sa =o 
- 2 — — — — 
2 
— 9 * 3 . 
— — ip Gn > A tw 228 . 
— 6 . 


\ ; 7+ 
} , : \ f 
5 ; 
> - \ 1-18 
1 L 
0 0 
1 
. 110 
| 9 4 
1 * 1 
! d\ 
1 - $47 
les : + 7 
1 36 $7 
1 > + * 
4 : 
13 l - : 
, ty : 
* [2 
} : 
[ 7 
, | 
N 74 N a; 
. 1 2 
> + 
' 
\ 7 " + 
} r 1 
. „. 
4 WC 
14 r 
1 
: Þ . 
* 1 Fl BY > 
b $7. 
N 
$M If 
4 i 4d. 
: : 
| 'E 
v? * 
» 177 
1 
0 LET: 3 
. 19 
od 4 : 
7 
15 4 
1 * 9 
A 
439 
: Dy 
* 
1 
y ware 
i4 fi 1 
f 1 * 
Y 175 * 
v/ ö "+ >} 
1 I 
I 1 


os Or BS Ep r 


3 


— . ̃ — 

* * 
— PI, pam. — 

— * the YER 

7 5 1 


nn — 
— 


46 Land tax. 
nn 11. The tax on foreign miniſters houſes ſhall be paid 
— by the landlord. 
1 12. Every papiſt, or Ap Papiſt, being 18 years of 
bs. 5 age, and upwards, who ſhall not have taken the oaths of 


allegiance and ſupremacy, 1 V. c. 8. ſhall pay double; 


unleſs he take the ſaid oaths, before two commiſſioners in 


ten days after the firſt meeting. 


Alſo every perſon (whether papiſt or not) being 18 


years old and upwards, and not having taken the ſaid 
oaths, and upon ſummons under hand and ſeal of two 
commiſſioners, refuſing to take them, or neglecting to ap- 
pear, ſhall pay double in like manner. 
But quakers refuſing to take the oaths, ſhall not pay 

double, if they ſhall make and ſubſcribe the declaration of 
fidelity in the act of 1 V. c. 18. 

, 13. And at and after the charge given, the commiſſion- 

ppointing a 

time to bring in ers ſhall take care, that warrants be iſſued forth, and di- 

their aſſeſſments. rected to two at leaſt of the moſt able and ſuſficient inha- 
bitants, appointing and requiring them to be aſſeſſors (B); 
and ſhall alſo therein appoint a day and place for the ſaid 
aſſeſſors to appear before them, and to bring in their aſ- 
ſeilments in writing. 


HIE Fi 56 third meeting: Signing the aſſe ment, with 


warrant to collect. 


Penalty on the 1. The aſſeſſor, after he is appointed, neglecting or re- 
* * fuſing to ſerve, or not appearing at ſuch third meeting, 
without lawful excuſe to be proved on oath of two wit- 
neſſes, or not performing his duty, ſhall forfeit to the 
king any ſum not exceeding 401. to be levied as the rates, 
and charged to the receiver general, 
Duplicates to be 2. At ſuch third meeting, the aſſeſſors ſhall deliver two 
delivered in. duplicates of the aſſeſſment in e ſigned by them, 
to the commiſſioners. | 
collectors names 3. And ſhall then alſo return the names of two or more 
to be returned. able and ſufficient perſons, living within the places where 
they ſhall be chargeable reſpectively, to be collectors ; for 
whom the pariſh or place ſhall be anſwerable. | 
Signing the du- 4. Then three or more commiſſioners ſhall ſign and 
plicates, ſeal two duplicates of the aſleſiments, and deliver one of 
„them bo the collectors (whom they ſhall nominate and 
- appoint) with warrant to the ſaid collector to collect the 
ſame. (C) 
Appointing the 8. And they ſhall at the ſame time give notice to the 
appeal day, collectors, at what time and place appeals may be . 
an 
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Land tax. 47 


and determined: which ſhall be at leaſt 30 days from the 


time of ſigning and ſealing and delivering the duplicate to 
the collectors. 


I. Fourth meeting: The appeal. 


1. Every collector ſhall, within ten days after the re- e ee — 5 
ceipt of the duplicates, cauſe publick notice to be given 5 e 
in every pariſh church or chapel within his Ciltrift, im- church. 
mediately after divine ſervice on the lord's day, (if any 
ſuch divine ſervice ſhall be performed therein within that 
time), of the time and place ſo appointed by the commiſ- 
ſioners for hearing and determining appeals: And ſhall 
alſo, on the ſame day, cauſe the like notices to be fixed in 
writing on the door of ſuch church ot chapel. 
2. And the collector ſhall permit the duplicates to be Colleftor that! 
inſpected, at all ſeaſonable times of the day without fee, _ Ok 
3. Every perſon intending to appeal, ſhall give notice geae, ” 
thereof in writing to one or more aſſeſſors, that they may Appellent to give 
attend, if they think fit, to juſtify the ailfiment, _ notice in writings 
4. And in caſe of any controverſy in apportioning the Commiſſioner 
aſſeſſments, which concerns any commiſſioner, ſuch com- intereſted tg 
miſſioner concerned therein in his own right, or in right of 8 


any other for whom he ſhall act as ſteward, agent, attor- 


ney, or ſolicitor, {hall have no voice, but ſhall withdraw 


until it be determined; on pain of any ſum not exceeding 
201. to be levied and paid as the other fines. 


s. And where it appears by proof upon oath, that lands Relief in caſe of 


are overcharged by the pound rate, the commiſſioners at Werchargę. 
the appeal may make abatement, and cauſe the ſum abated 

to be reaſſeſſed upon the whole hundred, lathe, wapentake, 

or other diviſion where the overcharges happen, although 

the pound rate of 4s. in the pound be thereby exceeded ; 

or upon any perſon therein undercharged; ſo that the 

whole ſum charged on ſuch diviſion be fully anſwered. 

6. And appeals once heard and determined on the ap- Appeal deter- 
peal day, ſhall be final, without any farther appeal upon _ 
any pretence whatſoever; and without. further trouble or 
tuitin law, either in the King's bench or any other court. 


J. Collecting. 
1. The collectors ſhall make demand of the parties Demand. 
themſelves if they can be found, or elſe at the place cf 


their laſt abode, or upon the premiſſes charged. 


2. And 
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4.3 Land tax. 

Diſtreſs. 2. And if any perſon ſhall refuſe or neglect to pay to 
the collector on demand, he may levy the ſame by diſtrefs 
and fale of the goods of the perſon ſo neglecting or re- 
fuſing : | | 

And where any reſuſal, neglect, or reſiſtance ſhall be 
made, he may (calling the conſtable to his aſſiſtance) 


break open in the day time any houſe, and by warrant of 


two commiſſioners any cheſt, trunk, box, or other thing, 
where any ſuch goods are : 

Or he may diftrain upon the meſſuages, lands, tene- 
ments, and premiſſes; and the diſtreſs ſo taken may keep 
for four days, at the charges of the owner; and if not 
paid in four days, then the diſtreſs ſhall be appraiſed by 
two inhabitants or other ſufficient perſans, and ſold by 


the colleCtor, returning the overplus immediately (if any 


be) over and above the tax, and charge of taking and 
keeping the diſtreſs, | 
And if any difference ſhall ariſe upon taking the diftreſs, 
the ſame ſhall be determined and ended by two commiſ- 
ſioners. 
In the cafe of the India Company and Skinner, T. 7 IF. 
The defendant pleaded the general iſſue; and upon evi— 
dence it was objected, that the warrant was to break open 
in cafe of oppoſition; and this warrant was granted be- 


fore any default; which ought not to be, no more than a 


warrant to diſtrain for poor rates before demand made; 
for the firſt ought to be only a confirmation of the aſſeſſ- 
ment, and afterwards upon refuſal a new warrant is to be 
made for diſtreſs. And Holt Ch. J. faid, that ſtrictly it 
was ſo; but the practice having been, in this caſe of taxes, 
to grant ſuch a conditional warrant to diſtrain, communis 
error facit jus, Caſes of S. 250. | 

However it is ſafer not to leave the non- feafance of the 
party to the judgment of the officers; but firſt to iſſue 
warrants impowering them to collect, as the act directeth; 
and then on proof of their refuſal, after ſummoning the 
party, grant a warrant to diſtrain. | 


Commitment for | : 
want ef Ciltreſs, Jays after demand, or ſhall convey his goods ſo that di- 


ſtreſs cannot be made, he ſhall be committed (unleſs he is 


a peer) by warrant of two commiſſioners to the common 
gaol, until payment of the money aſſeſſed, and of the 
charges for bringing in the ſame, | 
Levying arrears. 4+ Arrears may be levied by the preſent commiſſioners, 
in the ſame manner as the preſent tax. 


And 


3. If any perſon ſhall refuſe or neglect to pay for ten 
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attend at the time and place appointed, he ſhall forfeit 


Land far. 49 
And where lands or houſes are unoccupied, and no 
diſtreſs can be found thereon, the collectors for the time 
being may diſtrain at any time after; and ſhall diſtribute 
the money to thoſe who contributed to make it up. | 
5. Where Woodlands are aſſeſſed, and no diſtreſs can Ter on wood. 
be had, the collector or conſtable by warrant of two com- 18 WIE 
miſſioners, at ſeaſonable times of the year, may cut and g 
ſell wood (except timber trees) to pay the tax. 

6. If the tax upon any tithes, tolls, profits of markets, Tax on tithes, 
fairs, or fiſheries, or any other annual profits, not diftrain- uw TOs 
able, ſhall not be paid in ſix days after demand, the col- h be levi 
lector, conſtable, or other officer, by warrant of two com- 
miſſioners, may ſeize and ſell ſo much thereof, whereſoever 


found, as ſhall be ſufficient to pay the tax and charges 
occaſioned by non-payment. | FL 


VI. Collector paying to the receiver general. 


1. The collector ſhall pay the money received, to the Collector te pay. 


2 4 to the receiver, 
receiver general or his deputy, quarterly ; on or before 


June 24. Sept. 29. Dec. 25. and March 25. at ſuch time 
and place as two commiſſioners ſhall appoint ; fo as the 
whole ſums due be anſwered by the reſpective quarterly 
pay days; and fo as the collector ſhall not be obliged to 
travel above ten miles from his uſual place of abode. 


2. And if the receiver general ſhall wilfully negleCt to Receiver no- 
glecting to at- 
100 1]. half to the king, and half to him who ſhall ſue. 8 
3. The receiver general, or his deputy, ſhall give a re- TO” ne 
ceipt gratis. | | | oY 

4. And at every time and place appointed by the com- Receiver to deli- 
miſſioners for the collectors to pay the money to the ver bits of money 
receiver general, he ſhall deliver a lift of the money re- re 
ceived by him, to ſuch perſon as two or more commiſ- 
ſtoners ſhall under their hands appoint; on pain of for- 
teiting a ſum not exceeding 20 J. to be paid into the ex- 
chequer, as the fines on aſſeſſors and collectors. 

5. And the collectors ſhall have 3d. in the pound, for collegor to have 
collecting and giving receipts, which they may detain out 3 d. a pound. 
of the laſt payment. 1 

6. If the collector ſhall keep in his hands any part of Collector ma- 
the money by him collected, longer than the time limited, Lins defauk. 


or ſhall pay any part of it to any other perſon than to the 


receiver general, or his deputy, he ſhall fozi=:t 40 l. 
And if any colleCtor ſhall refuſe or neglect to pay any 
ſum by him received, or {hall detain in his Eands any mo- 


Vo. 115; ID ney 


how to be levied, 


q 
th 
As 
24 
FU 
$1 
: 
4 
2 
1 
1 
3 
! 
12 


b 


_ - 
xt . 
2 — 

* * ol 


8 JOE: 


COL . N — 
— eur eg 545 r 


ue 
. 3 
—— U 


= . 
5 1 ** ns 2 2 
. 
— Se e ere wee i 
ru — 


9 n — N —— 

« - ** 1 neee 

nnn 5 PTA ha ee —— er PORT ey — 
E * 


a 
P A 8 
r 


. 


— nr 


ee: 
e eee 


n 


a eee e ee 


50 Land tax. 


ney by him received, and not pay the 1 as the act di- 
rects, two commiſieners may impriſon him, or may ſeize 
his eſtate as well freehold as copyhold, and all other eſtate 
both real and perſonal, to him belonging, or which ſhall 
come to his hei, executors, or adminiſtrators. Which 


ſaid commiſſioners may appoint a general meeting of the #4 
commiſſioners, and ſhall give publick notice thereof at 1 
leaſt ſix days before: And the commiſſioners at ſuch ge- [= 
neral meeting may ſell ſuch eſtates, or any part thereof, | 
for payment. 3 


And the commiſſioners at any general meeting may ſum 
mon collectors, who have fraudulently converted land tax 8 
money to their own uſe, and cauſe them to pay the ſame, 
to make up the deficiency if there is any in that place; 
and if there is no deficiency, then to diſcharge ſo much of 
the proportion charged on ſuch place, as that money doth 
amount to: And if ſuch collector ſhall neglect or refuſe ſo 
to pay, the commiſſioners may impriſon him, and ſeize 
and ſell his eſtate for payment. | 
And perſons diſtraining upon collectors, may keep in 
their hands ſo much charges for making and keeping, or 
otherwiſe relating to the diſtreſs, as two commiſſioners, 
who ordered the diſtreſs, ſhall judge reaſonable. 
Receiver tocer- 7. And in caſe of failure in paymeur, the receiver ge- 
tity defaults neral ſhall certify the ſame into the exchequer ; and the 
place or perſons neglecting ſhall be liable to proceſs, 
Deficiency tobe B. If the full proportion upon any diviſion ſhall not be 
dene. fully aſſeſſed, levied, and paid; or if any ſhare thereof 
| ſhall be aſfeffed upon any perſon not able to pay, or upon 
any empty or void houſe or land, where it cannot be col- 
= lected or levied ; or if through wilfulneſs, neglect, miſ- 
| take, or accident, the aſſeſſment ſhall not be paid to the 
| receiver general or bis deputy ; the ſame ſhall be reaſſeſſed 
upon ſuch diviſion. 


Receiver falſly 9. If the receiver general ſhall return any perſons in 

returning ar- 
| 3 arrear who have paid, he ſhall forfeit treble damages to | 
: the party, and double the ſum unjuſtly certified, to the © the 
| king. ep 
| And no receiver ſhall return any place i in arrear, after the 
| three years ; but the ſame hall be a debt on him and his | Tec 
| tecurities, . mitt 

VII. Receiver paying into the excDequer. a” 

| Receiver robbed, I. No receiver general, or any of his agents, ſhall : I. 
| maintain an action avainit the hundred, on account of fully 
| being Bull. 
ö 1 


Land tar. 57 
being robbed in carrying the money; unleſs they be toge- 
ther in company, and in number three at leaſt. 


2. And the receiver general, within 20 days after re- . 


ceipt, ſhall pay the money into the exchequer. : 

Which if he ſhall pay otherwiſe than into the exche- 
quer, or not within the time limited, he ſhall forfeit 500 J. 
to him who ſhall ſue, 


exchequer, 


VIII. Duplicates to be tranſmitted, D) 


1. The commiſſioners on or before Aug. 8. or in 20 Doplieates to be 


days after (all appeals being firſt determined) ſhall cauſe to „ £0 


. ; : the recciver ge- 
be delivered to the receiver general or his deputy a ſche- neral, and into 


dule or duplicate in parchment under their hands and ſeals the exchequer. 
containing the whole ſum aſſeſſed upon each pariſh or 
place; and ſhall tranſmit a like ſchedule or duplicate into 
the king's remembrancer's office in the exchequer ; for 
vhich the remembrancer, or his deputy, ſhall give a re- 
ceipt gratis, on pain of 101. 1 

And in the ſchedules to be tranſmitted into the king's 
remembrancer's office, the commiſſioners ſhall diſtinguiſh 
and ſet down the groſs ſum charged in any diviſion for 
double taxes, that it may be known how much the double 
taxes amount to in ſuch diviſion. | 


2. And by the 18 G. 2. c. 18. which requires that no To the clerk of 
perſon ſnall vote in the election of a knight of a ſhire the peace. 
for any lands which have not been aſſeſſed to the land 
tax for 12 calendar months next before, it is enacted 
That the commiſſioners or 3 of them ſhall ſign and ſeal 
a duplicate of the copies of the aſſeſſments to be delivered 
to them by the aſſeſſors, after all appeals determined, and 
cauſe the ſame to be delivered to the clerk of the peace, 
to be kept amongſt the records, and inſpected by any 
perſon without fee. | . 

3. All which being done, the commiſſioners clerks, for Commiſſioners 
their trovble in writing the aſſeſſments, duplicates, and cle ks to have 
copics, and all warrants, orders, and inſtructions relating oy e 
thereunto, ſhall have 12d, in the pound, to be paid by the N 


receiver general, according to the warrant of two com- 
miſſioners. 


IX. General penalty on officers not doing their duty. 


1. If any aſſeſſor, collector, or other perſon, ſhall Wil- General penalty, 
fully neglect or refuſe to perform his duty, or ſhall be 
guli:y of fraud or abuſe, three or more commiſſioners 
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52 | Land tar + | 
may fine him not exceeding 401. which ſhall not be ta- 
ken off, but by a majority of the commiſſioners who 
impoſed it. To be levied by warrant of the ſaid commiſ- 
ſioners by diſtreſs and fale ; in default of diſtreſs (if not 
a peer) to be committed to priſon by two commiſſioners 
till payment. 

To be paid to 2. And all fines ſhall be paid to the receiver general, 

the receiver ze. and paid by him into the exchequer, and ſhall be inſerted 

eras. in the duplicates to be tranſmitted into the vice of the 
king's remembrancer. | 
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Other penalties are annexed to the ſeveral offences. = 


* - — 
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X. Indemnity of officers in doing their duty. 


| Officer liable to I. No commiſſioner, aſſeſſor, or collector, ſhall be 
no penalties but liable to any other e than thoſe inflicted by the 
thote of the act. act. 

2. And perſons ſued for any thing done in the execu- 
tion hereof, may plead the general iſſue, and have treble 


coſts. 
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Treble coſts. 
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Note; The buſineſs of the commiſſioners of the land 
tax, in relation to the duties upon the perquiſites of of- 
fices, is treated of under the title Offices; and in relation 
ta the duties upon houſes and windows, the ſame is 
treated of under the title }Yindows. 


A. Precept to the high conſtable to return aſſeſſors. | 

l | | To John Bewneſs, gentleman, high con- 
j Weſtmorland. % ſtable of the eaſt ward within the ſaid F 
| county. / 
| WwW E the commiſſuners of the land tax, for the ſaid county, 6 
j whoſe names are hereunto ſet, and ſeals affixed, ds bl 
hereby requre you forthwith upon the receipt heresf, to iſſue 7 / 

out your warrants to all the petty conflables within your faid 1 7 

ward, in the form or to the affect here under following ; that | 0: 

15 to ay, of 

Weſtmorland, To the conſtable of —— 8 

Eaſt Ward. 5 

B wvirtue of a precept from the Fl” zoners of the land Tz v 

tax for the ſaid county to me directed, you are hereby | | 

required * 


9 Land tax. 53 
| required forthwith to give notice to the laſt collectors of the 
ſaid duty within your conflablewick, that they and every of 
them do perſonally ap peur before the ſaid commiſſuners at 
11 ——=—— i the ſaid county, n — the ——— 
day f. 41 the hour of —— in the forenoon of the 
ſame day, in order to be appointed aſſeſſars of the ſaid duty 
for this preſent year ; and at the fame time to receive their 
charge, haw and in what manner io make their aſſeſſments, 
and otherwiſe how to proceed in the execution of their faid 
office. And be you then there, to certify what you ſhall have 
done in the execution hereof. FHerein fail you not. Given un- 
der my hand the —— day of in the year of our lord —— 
— ; John Bowneſs, High conftable. 
And this you the ſaid high conjlable are in no wiſe ts omit, 
on the peril that fhall enſue thereof. Given under our hands 
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4 and ſeals the day of = in the year of our lord -— 
1e 
B. Appointment of aſſeſſors of the land tax, with 
1— their charge. 
e | | 
Weſtmorland. B Y virtue of an act for granting an aid te 
| his majeſty by a land tax, at four fhil- 
nd lings in the pound, for the ſervice of this preſent year, Ni the 
5 commi ſioners of the ſaid duty for the county aforeſaid do hereby 
on nominate and appoint to be aſſeſſors of the ſaid duty, 
is within the townſhip in the county aforeſaid. And 
Loe do hereby require you the ſaid aſſeſſors, to make your 4ſſe f- 
2 ment fer the ſame, according to the proportions of the laſt aſſeſſg 
rs. 3 ment far the ſaid duty within your ſaid townſhip. And of 
pour ſaid aſſeſſment you are to make out two duplicates in wri- 
on- J ting, and fign the ſame with your names; and the ſame, to- 
ſaid | gether with the names of two or more able and ſufficient inha- 
: bitants to be collectors, you are to deliver unto us.at . in 
: iy the county aforeſaid, on — the —— day of — 
inty, | at the hour of = in the forenoon of the fame day. And 
4 | you are to give notice to the ſaid perſons to be by you returned 
iſſue ; for collectors, that they alſa do appear at the ſame time and 
aid : place, to receive their appointment and charge. Given under 
that ; our hands and ſeals, the —— day of + in the year 
; of our lord | | 
C. Appointment and charge of the collectors of the 
| land tax, with warrant to collect. 
lad WK Weſtmorland. W E the commiſſianers of the land tax for 
rereby | the ſaid county, whoſe names are here- 


wired unto ſet, and ſeals affixed, do hereby nominate and appoint 


————— 
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Land tax. 
150 be collectors of the land tax for the townſhip of 
in the ſaid county for this preſent year; and do hereby 
impawer them to demand, collect, and receive the ſame, And 
you the ſaid collectors are bereby required, within ten days 
after your receipt hereof, to cauſe publick notice to be given in 
the church or chapel immediately after divine ſervice on the 
lord's day, and to cauſe the like notice in writing io be affixed 
on the door of ſuch church or chapel, that all appeals againſt 
the aſſeſſment for the ſame, will be finally heard and determincd 
by the ſaid commiſſumers, at in in the ſaid 
county, on the day of now next enſuing. And 1 


after the time of ſuch determination, any perſon ſhall refuſe or 


neglect to pay the ſame upon demand, you are hereby required 


| forthwith to give notice unto us thereof, that ſuch further pro- 


ceedings may be had therein, as to law doth appertain. And 
the ſame, when collected, you are hereby required to pay unto 
the receiver general or his deputy, at the times and places here- 
after following ; that is to ſay, —dedutiing out of the laſ? pay- 
ment thereof 3d. for every pound by you collected, for your 
trouble in collecting and giving receipts, Given under our hands 


and ſeals the day of in the year of our lord | 


D. Form of the duplicates to be tranſmitted to the 
receiver general, and into the exchequer. 


um ajjeſſed upon each pariſh or place, 


Weſtmorland, A SCHEDULE, containing the whole 
OA find 
within the Faſt Ward of the ſaid county, for and towards an 


aid granted to his majeſty by a land tax to be raiſed in Great 
Britain, for the ſervice of the year one thouſand ſeven hundred 
and ſixty-five, and alſo the chriſtian names and ſurnames of the 
reſpective aſſeſſors and collectors; made by us whoſe names are 


hereunto ſet and ſeals affixed, commiſſtoners of the land tax for 


the faid county, this — day of —— in the year aforeſaid. 


OR | J. „ 
Orton — | — 1 
Aſſeſſors ID © oh 
3 Collectors} E: 0 
Raitbeck — — 3 
LK; | 
Aﬀſelors J f. Ki 
1 FN. O. 
e e 
Collectors 5 R. (and ſo on.) 
Larceny, 
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Larceny. 


ARCENY comes from latrocinium, latrocury ; and by 
contraction, or rather abuſe, larceny. 3 Iuſt. 107, 


J. Of grand larceny in general. 

II. Of petit larceny. _ 

III. Larceny from the perſon. 

L. Larceny from the houje. 

V. Larceny in a booth or tent. 

VI. Larceny on a navigable river. 

VII. Other larcentes. 

VIII. Receiving ſtolen goods. | 

IX. Offering goods ſuſpected to be ſtolen, to be 
pawned or ſold. x 


X. Advertiſing or receiving a reward for helping 


to ſtolen goods. | 
AT. Charges of. proſecution and convittion how to be 
Paid. 


J. Of grand larceny in general. 


Grand larceny is 4 felmious and fraudulent taking, and 
carrying away by any perſon, of the mere perſonal goods of 
another, above the value of 12d. 1 Haw. 89. 


Felonious and fraudulent] Felony is always accompanied 
with an evil intention, and therefore ſhall not be imputed 


to a mere miſtake or miſanimadverſion; as where perſons 


break open a door, in order to execute a warrant, which. 
will not juſtify ſuch a proceeding ; for in ſuch caſe chere 
is no felonious intention. 1 Haw. 65. 2 

For it is the mind that makes the taking of another's 
goods to be felony, or a bare treſpaſs only; but becauſe 
the variety of circumſtances is ſo great, and the complica- 
tions thereof ſo mingled, that it is impoſſible to preſcribe 
all the circumſtances evidencing a felonious intent, or the 
contrary ; the ſame muſt be left to the due and attentive 
conſideration of the judge and jury; wherein the beſt 
rule 1s, in doubtful matters rather to incline to acquittal 
than conviction, Only in general it may be obſerved, that 
the ordinary diſcovery of a felonious intent is, if the par- 
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Larceny. 


ty doth it ſecretly, or being charged with the adds deniet 
it. 1 H. H. 509 
But — 84 doing it openly and avowedly doth 


not excuſe from felony. So where a man came to Smith. 
| fold, market to ſell a horſe, and a jockey coming thither to 


uy a horſe, the owner delivered his horſe to the jockey to 
ride up and down the market to try his paces, but inſtead 


of that, the jockey rode away with the harſe, this was ad- ; 


judged felony. Kel. 82. 


So where a perſon came into a ſempſtreſs 8 how. — 


cheapened goods, and ran away with the goods out of the 


ſhop, openly, in her ſight, this was adjudged to be ng 


Raym. 276. 

So where a man comes into a houſe, by colour of a 
writ of execution, and carries away the goods; or ſucs 
out a replevin to get another man's horſe, and then runs 
away with bim; this is felony under colour of law.. 2 
Ventr. 94. Kel. 83. 


Taking] All feJony includes treſpaſs ; and every indict⸗ 
ment muſt have the words felonioufly took, as well as carried 
away: from hence it follows, that if the party be guilty 
of no treſ{2's in taking the goods, he cannot be guilty of 
felony in carrying | them away. 1 Haw. 89. 

And from this ground it hath been holden, that one 
who finds the goods which I have loſt, and converts them 
to his own uſe, with intent to ſteal aki, isno felon ; and 
a fortiori therefore it muſt follw, that one who has the ac- 
tual poſſeſſion of my goods by my delivery, for a ſpecial 
purpoſe, as a carrier who receives them, in order to carry 
them to a certain place; or a taylor who has them in or- 


der to make me a ſuit of cloaths; or a friend who is in- 


truſted with them to keep for my uſe, cannot be ſaid to 
ſteal them, by embeziling of them afterwards. 1 Haw. 89. 
But yet it hath been reſolved, that if a carrier open a 
pack, and take out part of the goods; or a weaver who 
has received filk to work, or a miller who has corn to 
grind, take out part thereof, with intent to ſteal it, it is 
felony. 1 Haw. 90. 


So where a man's goods are in ſuch a place, where ordi- 


narily they are or may be lawfully placed, and a perſon 
takes them, with intent to ſteal them, it is felony; and 
the pretence of finding muſt not excuſe. 1 H. H. 506. 

So if a man's horſe be going upon a common where he 
has a right to put him, and another take the horſe with in- 
_ to ſteal bim, it is no indivg, but a felony. 1 
50 
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Larceny. 

50 alſo, if the horſe ſtray into a neighbour's ground or 
common, it is felony in him that ſo takes him. But if the 
owner of the ground takes him doing damage, or the lord 
ſeize him as a ſtray, though perchance he hath no title ſo to 
do, yet here is nota felonious intention, and therefore can- 
not be felony; es | 
If one man's ſheep ſtray into another man's flock, and 
that other perſon drives it along with his flock, or by bare 
a. ſhears it, this taking is not a felony ; but if he 


new it to be another's, and marks it with his mark, this 


is an evidence of felony. 1 H. H. 507. | 

| Lord Hale fays, If one man take another man's hay or 
corn, and mingles it with his own heap or ſtock ; or take 
another man's cloth, and embroider it with ſilk or gold; 
ſuch other perſon may retake the whole heap of corn, or 
cock of hay, or garment and embroidery alſo; and this re 
taking is no felony, nor ſo much as a treſpaſs. 1 H. H. 


IIS 


It ſeems generally agreed, that ane who has the bare 
charge, or the ſpecial uſe of goods, but not the poſſeflion of 
chem; as a ſhepherd who looks after my ſheep, or a butler 
who takes care of my plate, or a fervant who keeps a key 
to my chamber, or a gueſt who has a piece of plate ſet 


before him in an inn may be guilty of felony in fraudu- 


lently taking away the ſame. 1 Haw. go. 
By the 21 H. 8. c. 7. Servants imbeziling their maſter's 
oods to the value of 40 8. or above (although this tgging 
Fo no treſpaſs) ſhall be puniſhed as felons, But this ſhall 
not extend to any apprentice, nor to any perſon within 
18 years of age —And by the 12 An. c. 7. If it is taken 
out of an houſe, or outhouſe, it is felony without benefit 


of clergy. 


Alſo by the 3 W. c. 9. If any perſon ſhall take away 
with intent to ſteal, or embezil, any furniture out of his 


lodging, he ſhall be guilty of felony. 


And carrying away] To make it come within this de- 
ſcription, it ſeemeth that any the leaſt removing of the thing 
taken from the place where it was before, is ſufficient for 
this purpoſe, though it be not quite carried off: And upon 
this ground, the gueſt, who having taken off the ſheets 
from his bed, with an intent to ſteal them, carried them into 
the hall, and was apprehended betore he could get out of 
the houſe, was adjudged guilty of larceny : So alſo was he, 
who having taken an horſe in a cloſe, with an intent to 
iteal him, was apprehended before he could get him out 
of the cloſe,” . 09% © 
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„ . . _ 
By any perſon] A wife may be guilty thereof, by ſtealing 


the goods of a ſtranger ; but not by ſtealing the goods of 


her huſband: 1 Haw. 92. 
Tt is faid by Mr. Dalton and others, that it is no felony 


for one reduced to extreme neceffity, to take ſo much of 


another's victuals, as will fave him from ſtarving; but lord 
Flale fays, that this rule by the law of England is falſe ; 

and therefore that if a perſon, being under neceflity for 
want of victuals or cloaths, ſteals another man's goods, it 


. 4. 


7 


If one ſtealeth another man's goods, and afterwards an- 


other ſtealeth the ſame from him; the o owner may charge 
the firſt or ſecond felon at his hoes: Datt. c. 162. 

An alien, whoſe ſovereign is in amity with the crown 
of England, reſiding here, and TO the protection 
of the aw, oweth a loca] allegiance" to the crown during 
the time of his reſidence. And if, during that time, he 


committeth an offence, he ſhall be liable to be puniſhed 


for the ſame, even as a natural born ſubjet, For his 
perfon and perſonal eſtate are as much under the protec- 


tion of the law, as the natural born ſubjects; and if he 


18 injured in either, he hath the ſame remedy at law for 
ſuch injury. F/. 185. 

So alſo, an alien whoſe ſovereign | is at enmity with us, 
living here under the king's protection, committing of- 
fences, may be proceeded againft in like manner; for 
he q eth a temporary local allegiance, founded on that 
ſhare of protection he receiveth. id. 

So alfo a priſoner of war, although he is not properly 
ſubject tothe municipal Hs of this realm, yet if he com- 
mits any offence. againft the law of nations, or the light 
of nature and the fundamental laws of all ſociety, he is 
liable to anſwer in the ordinary courſe of juſtice, as other 
perſons offending in like manner are. As in the caſe of 
Peter Maolieres, a French priſoner, who was indicted at the 
£26] delivery for the city of Bri/tal in Aug¹⁰ 1758, before 
Sir Michael Foſter, for privately ſtealing in the ſhop of a 
goldſmith and jeweller, a diamond ring valued at 20 0. 
Sir Michael ſays, he thought it highly improper to pro- 
cced capitally upon A Jocal {tatute, againſt a priſoner of 
war ; and therefore adviſed the jury to acquit him of the 
circumſtance of ſtealing in the ſhop as by the ſtatute, 
and to find him guilty of ſimple larceny to the value 
laid in the indictment. Accordingly, he was burnt in 
the hand, and ſent to the MIGS appointed for French pri- 


Oners. 82 188. 
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Larceny. 
Of the mere perſonal goods] Mere; for if the perſonal 


goods ſavour any thing of the realty, it cannot be larceny. 
And therefore they ought to be no way annexed to the 


freehold ; therefore it is no larceny, but a bare treſpaſs, to 


{teal corn or graſs growing, or apples on a tree; but it is 
larceny to take them being levered from the freehold, as 
weed cut, graſs in cocks, ſtones digged out of the quarry; 
and this, whether they are ſevered by the owner, or even 


by the thief himſelf, if he ſever them at one time, and 


then come again at another t:me and take them. 1 Haw. 
02. -' +44. $40. 

But by the 4 G. 2. c. 32. Every perſon who ſhall ſteal, 
rip, cut, or break, with intent to ſteal, any lead, iron Lay, 
iron gate, iron paliſadoe, or iron rail, fixed to any build- 
ing, or in any garden, orchard, court yard, fence, or 
out- Jet belonging to any building; he, his aiders, and 
abettors, and alſo all who ſhall knowingly buy or receive 
the ſame, ſhall be guilty of felony, and be trar ſported for 


ſeven years. 


Alſo the goods ought to have ſome worth in themſelves, 
and not to derive their whole value from the relation they 
bear to ſome other thing, which cannot be ſtolen ; as paper, 
or parchment, on which are written aſſurances concernin 
lands, or obligations, or covenants, or other ſecurities for 
a debt, or other cheſe in action. x Haw. 93. 

But by the 8 H. 6. c. 12. If any perſon ſhall fteal any 


record or proceſs belonging to any of the courts at Meſimin- 


ter, by reaſon whereof any judgment ſhall be reverſed, he 
ſhall be guilty of felony. 

And by the 2 G. 2. c. 25. If any perſon ſhall ſteal, or 
take by robbery, any exchequer order or tallies, or other 
orders, intitling any other perſon to any annuity or ſhare 
in any parliamentary fund ; or any exchequer bills; bank 
notes; South Sea bonds; Eajt India bonds; dividend war- 
rants of the bank, South Sea company, Eaft India com- 
pany, or any other company ; bills of exchange ; navy bills 
or debentures ; goldſmiths notes for payment of money; 
or other bonds or warrants, bills, or. promiſſory notes for 
payment of money ; he ſhall be guilt of felony, with or 
without the benefit of f clergy, in the Ame manner as he 
would have been, if he had ſtolen or taken by robbery any 
other goods of like value with the money due thereon : But 
not to - work corruption of blood, 

The goods ought alſo not to be things of a baſe nature, 
as dogs, Cats, bears, foxes, monkeys, ferrets, and the like; 
which, howſoever they may be valued by the owner, ſhall 

| never 


39 


if 60 L arceny. 

bil never be fo highly regarded by the Jaw, that for their fakes ' 
[0 a man ſhall die: But yet the ſtealing of an hawk, know- I 
14 ing it to be reclaimed, is felony by the common law and q 
il by ſtatute, in reſpect of that very high value which was ; 
14 formerly ſet upon that bird. 1 Haw. 93. 7 : 
1 Of another] It ſeems agreed, that the taking of goods, 7s 
i whereof no one had a property at the time, cannot be fe- = 1 
Wi, Jony; and therefore that he who takes any treaſure trove, = ; 
h? or a wreck, waif, or ſtray, before they have been ſeized 2 0 
1 by the perſons who have a right thereto, is not guilty of 1 1 
i felony, but ſhall be puniſhed by fine. 1 Haw. 94. G 
1 But yet the taking of theſe muſt be, where the party 5 

j that takes them, really believes them to be ſuch, and co- I 2 
[i lours not a felonious taking under ſuch a pretence; for a 
1 then every felon would cover his felony under that pre- 5 , 
5 tence. 1 H. H. 506. | . 4 
"4d Neither ſhall he who takes fiſh in a river or other great 1 } 
Ml water, wherein they are at their natural liberty, be guilty 2 : 
4 of felony ; as he may be, who takes them out of a trunk | 
'q or pond. 1 Haw. 94. | 5 . 
" Upon the like ground it feems clear, that a man cannot . F 
. commit felony, by taking hares or conies in a warren, or 5 

10 old pigeons being out of the houſe ; but it is agreed, that N 1 
ö one may commit Jarceny, in taking ſuch or any other cre- f 


tures feræ nature, if they be fit for food, and reduced to | | : 
tameneſs, and known by him to beſo, 1 Haw. 94. 4 
Alſo it is ſaid, that there may be felony in taking goods, 2 t 
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il the owner whereof is unknown; in which caſe, the kin 1 2 

. Mall have the goods, and the offender ſhall be indicted for a” 

1 taking the goods of a perſon unknown; and it ſeems, that 3 
in ſome caſes the law will rather feign a property, where I 4 
in ſtrictneſs there is none, than ſuffer an offender to eſcape. 4 , 
x Haw. 94. . 


He who ſteals goods belonging to a pariſh church, may 
de indicted for ſtealing the goods of the pariſhioners. 
x Haw. 94. | | 

And it hath been adjudged, that he who takes of a | 
fhroud from a dead corps, may be indicted as having ſtolen 8 P 
it from him, who was the owner thereof when it was put b 
on; for a dead man can have no property. 1 Haw. 94. Z A 

Above the value of 12 d.] The learned editor of Hale's ; it 


hiftory of the pleas of the crown obſerves, that in former 


times, though the puniſhment of theft was capital, yet the ; 1 
criminal was permitted to redeem his life by a pecuniary | 8 
ranſom ; but in the 9 H. 1. it was enacted, that whoever ; 

was 


Larceny. 
was convicted of theft ſhould be hanged, and the liberty of 
redemption was entirely taken away ; which law continues 


to this day. Bur conſidering the alteration in the value of 
money, the ſeverity of it is much greater now than it was 


then; for 12 d. would then purchaſe as much as 408. will 
now: and yet a theft above the value of 12 d. is ſtill 
liable to the ſame puniſhment. Upon which Sir H. $pel- 
man juſtly obſerves, that while all things elſe have riſen 
in their value, and grown dearer, the life of man is become 
much cheaper; and from hence takes occaſion to wiſh, 


that the antient tenderneſs of life were again reſtored. 


1H. Hi.. 

And lord Coke, oblüreing that when the ftatute of the 
3 Ed. 1. was made, which makes ſtealing of goods above 
the value of 12 d. to be grand larcency, the ounce of ſilver 
was at the value of 20 d. and now it is at the value of 5 8. 
and above, draws this concluſion, that the thing ſto- 
len ought to be reaſonably valued, that is, having reſpect 
to the great alteration in the value -of money. 2 it. 
189, 190. For 20s. were then a real paund weight; 
which name we ſtill retain, although the weight is mack 
diminiſhed. 

If two perſons or more, together, ſteal goods a the 


value of 12 d. every one of them is guilty of grand larceny z 


for each perſon is as much an offender as if he had been 
alone. 1 Haw. 95. 

Alſo it ſeems the current opinion of all the old books, 
that if one at ſeveral times ſteal ſeveral parcels of goods, 
each under the value of 12 d. but amounting in the whole 
to more, from the ſame perſon, and be found guilty thereof 
on the ſame indictment, he ſhall have judgment of death 


as for grand larceny ; but this ſeverity is ſeldom practiſed. 


1 Haw. 95. 


IT. of petit larceny. 


Petit larceny agrees with grand larceny i in the eral 
particulars abovementioned, except only the value of the 
goods (and except as hereafter followeth) ; ſo that where- 
erer an offence would amount to grand larceny, if the thing 
ſtolen were above the value of 12 d. it is petit larceny, if 
it be but of that value or under. 1 Haw. 95. 

And if one be indicted for ſtealing goods to the value of 
10 8. and the jury find ſpecially, as they may, that he is 
guilty, but that the goods are werth but 10 d. he ſhall not 

have 
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have 1 of death, but all as for petit larceny. 
> petit larceny there can be no acceſſaties, neither be- | 


fore nor after. 1 H. H. 530. 
By the 3 Ed. 1. c. 15. Perſons indicted of petit Jarceily, 


if they were not guilty of ſome other larceny aforetime, are 


bailable by Juſtices of the peace. Andit ſeems to be agreed, 
that there is no neceſſity, that ſuch perſon be of good 


reputation: but yet if the crime be open and manifeſt, it 


feems that they ought notto be bailed ; but if there be any 
eolour of probability for their innocetice, it ſeems moſt 
agreeable to the intention of the ſtatute. to bail them, 
2 Haw. 101. 

For a juſtice of the peace, befor WE an nde ſhall 
be brought for petit larceny out of ſeſſions, may not puniſh 
the ſaid offender by his diſcretion, and ſo let him go; but 
muſt have him committed or hailed, to the intent "be may 
come to his trial, as in caſes of other felonies : And if upon 
his trial, the jury ſhall find the goods ſtolen to exceed 12d. 


in value, the offender {ſhall have judgment to die for the 


fault. Dalt. c. 154. 

It ſeemeth that all petit en is cilia and conſe 
quently requires the word felonioufly in an indictment for 
it; yet it is certain, that it is not puniſhable with the loſs 


of life or lands, but only with the forfeiture of goods, and 
whipping, tranſportation, or other corporal aan“ 


1 Haw. 95. 
If a man appear to be obſtinarely mute, on an arraign- 
ment of petit larceny, he ſhall not have judgment of pain 


fort et dure, as in caſes of grand larceny : but he ſhall 
have the like judgment as if he had er the indict- 


ment. 2 Haw. 329. 


IT I. Larceny from the perſon. 


If the goods are taken from a man's perſon, the offence 
receives a farther degree of guilt; and if it is attended with 


putting him in fear, it is called robbery ; : for which ſee that 
title. | 


If it is without putting him in fear, then is 1s called bare- 


ly larcency from the perſon. 1 Haw. 95. 


If it is done privily without his knowledge, by picking 


of pockets, or otherwiſe, it is excluded from the benefit of 
clergy by the 8 El. c. 4. (That is, if the thing ſtolen. be 


above the value of 12d, 2 H. H. 366.) But this ſtatute 


extendeth 


__ Larceny. 63 

extendeth not to acceſlaries, either before or after. 2 

Haw. 350. 

If it is done openly and avowedly Nen bis face, it 1s 

within the benefit of clergy, (1 Haw. y.) except where it 

is committed in a dwelling houſe, or outhouſe thereunto 
belonging, to the value of 40s. from which the benefit of 
clergy is taken away, mY the 12 2 An. th I. c. 7. N 
following. 


1. Larcency Ft. the boſe. $i 


This muſt be undetſtood where the offence falls ſhort 
of burglary. 

1. By the 3 V. c. . Every noiſe that ſhall feloniouſly Robbing a 2 
take away any goods, being in any dwelling houſe, KG abs + 
perſon being therein, and put in fear; or ſhall rob any therein. 
dwelling houſe in the day time, any perſon being therein ; 
he, is comforters and abettors, ſhall be guilty. of telony 
without benefit of clergy. 

2. And by the 39 El. c. 15. Every perſon who ſhall be Robiing a» 
convicted of the feloniouſly taking away in the day 3 — 
any money or goods of the value of 5 8. in any dwelling ao ks bring 
houſe, or outheuſe thereunto belonging, and uſed to and therein, 
with the ſame, altho' no perſon be therein, ſhall be guilty 
of felony without benefit of clergy. 

This requires an actual breaking, and not entring by 
the doors being open. 1 H. H. 548. 

And by the 12 Ann. ff. 1. c. 7. Every perſon that Stealing out ef 
ſhall feloniouſly ſteal any money, goods, or merchandizes, an bovie to the 
to the value of 40 s. being in any dwelling houſe, or out- 2 . 
Houſe thereunto belonging, a'tho* it be not broken open, therein, and the 
nor any perſon be therein, ſhall be guilty of tony without ſame not brokes 
benefit of clergy. n 

4. And by the 1 Ed. 6. c. 12. . 10. Every perſon who Breaking « 
ſha!l be convicted of breaking any houſe in the day-time ICP 


time, any per- 


any perſon being therein, and put in fear, ſhall be guilty of for bring there» | 
felony without benefit of clergy. _ in, and put 18 


And this altho* nothing be actually . but it re- fear, 
quires not only an actual breaking, and 'putting in fear, 
but alſo an entry with intent to 2 felony, and 0 to be 
laid in the indictment, x H. H. 548, 

5. By the o& x1 V. c. 23. Every perſon that ſhall Shopliftirg+o 
by night or by day, in any ſhop, warehouſe, coach-houſe e 
or ſtable, privately and feloniouſſy ſteal any goods, wares, 
at merchandizes, to the value of 58. aitho” it be not broken 
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Larceny. 


open, nor any perſon be therein, ſhall be guilty of felony 
without benefit of clergy. 


Parebouſe] In the caſe of John Heward, at the Old 
Bayly, July 3. 1751. He was indicted on this ſtatute, for 
privately ſtealing goods the property of Meſſieurs Fludyer 
and company, in the warehouſe of Fohn Day: There was 
another count in the indictment, charging that the priſo- 
ner ſtole the goods of John Day in his warehouſe, The 
caſe upon evidence appeared to be, that Ichs Day kept a 
common warehouſe by the water fide, where merchants 
did uſually lodge goods intended for exportation, til] they 
could have an opportunity of putting them on board. 
The goods in the indiftment were ſent by Fludzer and 
company to this warehouſe, in order to be put on board 
a veſſel for exportation, and were ſtolen by the priſoner 
in this warehouſe. The court was of opinion, that this 
is not a caſe within the ſtatute. For by the word ware- 
houſe in the ſtatute is meant, not a mere repoſitory for 
goods, but ſuch places where merchants and other tra- 
ders keep their goods for ſale, in the nature of ſhops, 
and whither cuſtomers co to view them, And though 
the goods in this caſe might with propriety enough be 
charged to be the goods of John Day, fince he had the 
charge and poſſeſſion of them, which made bim anſwer- 
able to his principals for them; yet ſtill the ſame ob- 
jection recurreth, his warehouſe was not a place for ſale, 
but merely ſafe cuſtody. Accordingly the larceny being 
fully proved, the priſoner was by the direction of the 
court found guilty of larceny, to the value laid in the in- 
dictment, and acquitted of ſtealing privately in the ware- 
houſe. It has been generally held, that the meaning 
of this act, with regard to Hopliſting, is, that the goods 
muſt be ſuch as are uſually expoſed to ſale in the hp, and 
not any other valuable thing which may happen to be put 
there. And it ſeemeth that the ſame equitable conſtruc- 
tion ſhould take place with regard to warehouſes. The 


oods ſhould be ſuch as are uſually expoſed to fale in ſuch 


places. And tho” coach-houſes and flables, which are like- 
wife named in the act, are not places for ſale, yet ſtill in 
the conſtruction of ſo ena) a law, it will not be amiſs to 
carry the ſame equity as far as may be with regard to them. 


The goods ſhould be ſuch as are . lodged in thoſe 
places. Ff. 77. 


Privatel;] If it ſhall appear on the evidence, as it often 
doth, that thoſe places were Frege open at the time of the 
| | larceny, 


. 


LS OASIS ny I E O  SER 
3 oo RL IN : 
CIRCA REG Lo iy FRE 
V 2 
4 e er bs we 8 
N r 


Lan 


larceny, the caſe (as it ſeemeth) will not come within the 
act. For the words are —if any perſon ſhall privately - 


ſteal, —which ſeemeth to exclude all caſes, where any de- 
gree of force is uſed to come at the goods, id. 79. 


Any goods, wares, or merchandixe,] In which words mo- 
ney is not included. For altho' the word goods may in a 
large ſenſe take in money, and often doth,” yet being con- 
need with wares and merchandizes, the ſafer conſtruction 
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| . of ſo penal a ſtatute will be, to confine it to goods of like i 
ES kind, goods expoſed to ſale. ia. : 
| . In like manner, it was ruled, upon the ſown principle at L 
2 Maidſtone Lent aſſizes 1752, in the caſe of George Grimes | 
i 1 indicted on the ſtatute, 24 G. 2. c. 45. for ſtealing a con- 1 
I 2 ſiderable ſum of money -out of a ſhip in port: Tho great | 
r : part of it conſiſted in Portugal money, not made current 14 
5 by proclamation, but commonly current, id. W 
4 But horſes ſeem clearly to be included under the word | 
r goods, by reaſon of the mentioning coach- Houſes and ſtables 5 
= before; and horſe flealers are ſpecified in the ſubſequent | 
15 parts of the act. 1 
h 6. Every perſon who ſhall apprehend any one guilty of Reward for con- | 
* breaking open houſes in a felonious manner; or of pri— EE . 
je vately and feloniouſly ſtealing goods, wares, or. merchan- frem pariſh of- fk} 
1 dizes, of the value of 5 8. in any ſhop, warehouſe, coach- <5: | 
= houſe, or ſtable, tho* they be not broken open, and althe' : | 
e, no perſon be therein to be put in fear, and ſhall proſecute Il: 
9 him to conviction, ſhall have a certificate wichout fee, 8 TW 
he under the hand of the judge, certifying ſuch conviction, Þ 
n- and within what pariſh or p'ace the felony was committed, | 
e and alſo that ſuch felon was diſcovered and taken, or dit. 1 
ng covered or taken, by the perſon fo diſcovering or ap- 9 
\dg prehending ; and if any diſpute ariſe between ſeveral per- 1 
nd ſons ſo diſcovering or apprehending, the judge ſhall ap- 4 
out point the certificate into ſo many ſhares to be divided 4 
a among the perſons N as to him ſhall ſeem juſt i 
"he and reaſonable, 1 
ach And if any perſon ſhall happen to be ſlain by any ſuch 1 
ke houſebreaker, or other felon as aforeſaid, in endeavouring Ft 
JA to apprehend him, the-executors or adminiſtrators of luch 1 
9 perſon ſlain, ſhall have the like certificate: 4 
8 Which certificate ſhall be inrolled by the clerk of the 5 
ole peace of the county in which it {hall be granted, tor which # 
he ſhall have 1 s. iP] 
_ And the ſaid certificats may be once aſſigned over, and 1 
no more: ä | 
the Vox. III. — * : And 
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Larceny, 
And the original proprietor, or the aſſignee of the ſame, 


ſhall by virtue thereof be diſcharged from all manner of 
pariſh and ward offices, within the pariſh. or ward where 


the felony was committed. 


But the certificate ſhall not be aſſignable, after it has 


been once made uſe. of to exempt any PE. from ſuch 
Diner, 100& 11. c. 23. | 


From all manner of pariſh and ward offices] E. 29 G. 2. 


KX. and Davis. Motion to quaſh a conviction and the 


afirmance of it on appeal, removed into the king's bench 
by certiorari ; upon this caſe : — The defendant, being aſ- 
ſignee of a certificate under this act, was appointed by the 
truſtees under an act of the 22 G. 2. to be collector of the 


pariſh rates for repair of the roads within the pariſh of St. 


Leonard's Shoreditch ; and refuſing to take the office upon 
him, inſiſting that he was exempted by the benefit of his 


certificate, he was convicted before a juſtice ; and this con- 


viction being affirmed upon appeal to the ſeſſions, it was 
now moved to quaih theſe proceedings as illegal. After 
argument on ſhewing cauſe ; ——>—— By Ryder Ch. J. 
The queſtion is, Whether the defendant has a right to be 
exempted from this office by virtue of his certificate? The 
act exempts the party, and his affignee, from all pariſh 
and ward offices. Here are two queſtions: firſt, whether 
this is a pariſh office; ſecondly, whether it is within this 
act; and tho” the latter may ſeem to be a conſequence of 
the former, yet it may be neceſſary to conſider, whether 
this is the old office of ſurveyor, or a new office. It 
is not neceſſary for a pariſh officer to be choſen by the 

ariſhioners. A pariſh office muſt be exerciſed about pa- 
riſh buſineſs ; and the officer muſt be a pariſhioner : both 
which ingredients are here. It may be a queſtion of nice- 
ty, whether this act extends to new offices ; tho? I give no 
opinion as to this point. The office is not co-extenſive 
with that of furveyor; but yet it ſeems part of that old 
office. It cannot be preſumed, that the 22 G. 2. meant 
to take away any privilege which the party had before, 
Therefore as I do not think this is a new office, I think 
the conviction and affirmance thereof ought to be quaſhed ; , 
without giving any opinion, whether the exemption will 
extend to a new office, which did not exiſt at the time of 
the 10 & 11 V. — Denniſen J. The queſtion is, Whe- 
ther the collector of the parith rates in the pariſh, within 
the 22 G. 2. is a pariſh officer within the benefit of the 


certificate under the i0& 11 V. I think the act of 10 
& 11 


Larceny. | 

& 1177. ought to have a liberal conſtruction. The of- 
fice of ſurveyor is partly to be executed by this collector. 
And it is in fact an old office, divided by an act of par- 
liament, and to be executed by two perſons. And the col- 
lector is certainly as much a pariſh officer, as the ſurveyor 


appointed under this act of parliament, A covenant to 


pay taxes, extends to ſubſequent taxes of the ſame kind. 
So a privilege of perſons from offices. The act does not 


| confine it to offices in being. It was intended as a re- 


ward, "Therefore the new modelling an old office, ſhall 
have the ſame benefit and conſtruction, as the old office it 
ſelf would be intitled to, 
tainly be taken to be a pariſh office. For the duty is con- 
fined to the pariſh, and to be executed by an inhabitant. 
I do not take it to bea new office ; for it is part at leaſt of 
the old one. I will go a little further, and ſuppoſe it an 
intirely new:created office; and yet if a pariſh office, I 
ſhould think it within the 10 & 11 I. Clergymen, at 


common law are exempted from all offices; and therefore 


would be exempted from the new offices. So an attorney's 
privilege extends to all matters of like nature. So diflent- 
ing miniſters, being exempted from all offices by the tole- 
ration act, are exempt from new offices, as well as old 
ones.—— Wilmot J. The words of the act of 10 & 11,7. 
are as general as can be, Nothing can more contribute to 
the publick ſafety than apprehending felons, which is the 
object of the act. It is not neceſſary to give an opinion; 
but I take it, if this had been a new office, it would have 
been within the exemption. This office has every badge 
of a pariſh office. It muſt be exerciſed by a pariſhioner ; 
within the pariſh ; the rates are to be applied to a paro- 
chial purpoſe ; and I think it not neceſſary that a pariſh 
officer ſhould be appointed by the pariſh, as the conſt able 
is a pariſh officer, tho' not named by the pariſh. Nothin 

can be clearer, than that this is part of the old office of 


4 


ſurveyor, - Therefore the conviction, and affirmance 


thereof, were quaſhed. | 
7. And moreover, as a further reward, every perſon 
who ſhall apprehend any perſon guilty of the felonious 
breaking and entering of any houſe in the day time, and 
proſecute him to conviction, ſhall have a certificate ; under 
the hand of the judge, without fee, to be made out and 
delivered before the end of the aſſizes, certifying the con- 
viction, and in what pariſh the ſaid felony was commit- 
ted, and alſo that ſuch felon was taken by the perſon 
Claiming the reward; and if any diſpute ſhall happen to 
2 | ariſe 


Fefter J. This muſt cer- 


40 l. reward for 
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68 Tarcenv. 

ariſe between the perſons "claiming, the judge ſhall by the 

ſaid certificate appoint the ſame to be paid amongſt the 
arties claiming the ſame, in ſuch ſhares and proportions 

as to him ſhall ſeem juſt and reaſonable . 

And on tender of ſuch certificate to the. ſheriff, and de- 

mand made, he ſhall pay to the perſon ſo intitled the ſum 


of 401. without fee, within one month after ſuch tender 


and demand; on pain of forfeiting double, with treble 


coſts, 5 An c. 31. 
46), tothe e- 8. Avg if any has or any other mo he killed 


earors of a per- in endeavouring to apprehend any ſuch houſebreaker, his 

har KI executors or adminiſtrators ſhall have a certificate delivered 
under the hand and ſeal of the judge, or of the two next 
juſtices, of fuch perſon being ſo killed; which certificate 
they ſhall, upon ſufficient proof before. them. made, give 
without ee: Whereupon ſuch executor or adminiftratcr 
ſhall be intitled to receive the like fum of. 40 1. in like 


manager. 5 An. c. 31. /. 2. 


4 and a par- 9. And moreover, if any perſon being out of priſon, 


2 tor convict- ſhall commit any ſuch houſchyeaking in the day time as 
aforeſaid, and atterwards diſcover two or more the like 
ders: ſo as two or more be convicted, he ſhall have 


2.8 accomplices. 


the like reward and allowance of 40 l. and alſo all other 
advantages which are given to perſons who ſhall apprehend 
and convict any the like offenders; and ſhall alſo have the 
king's pardon for all burglarics, robberies, and felonies 
(except murder and treaſon) by him committed before 
ſuch diſcovery made; which pardon ſhall be likewiſe a 


good bar to an appeal. 5 An. c. 31. / 4. 


Sheriff to be re- 
a d out of the receipts for the ſaid rewards, may deduct. the ſame on his 


ne, accounts; and if he have not money in his hands, he ſhall 
be repaid out of the treaſury, on certificate from the clerk 
of the pipe. 5 An. C. 3. 3. 
Or inſtead of charging the ſame in his accounts, he may 
immediately apply to che commifſioners of the treaſury, 
Who ſhall forthwith repay” the ſame without fee, 3 C. 


c. 15. J + 
J. Larceny in a booth or tent. 


Gas found guilty of robbing any perſon in any booth 
or tent, in any fair or market, the owner, his wife, chil- 
dren, or ſervants being within, whether they be ſleeping 
or waking, ſhall ſuffer as felons without benefit of clergy- 


0 Lp „8. 


10. And the ſheriff, on producing the certificates, and 
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Larc ny. 


ZI. Larceny C1 2 navigable rider. 


By the 24 G. 2. e. 45. All perſons who ſhall feloniouſ- 


ly {teal any goo ts or merchandize of the value of 40 s. in 


any ſhip, barge, lighter, boat or other veſſel or craft, upon 
any navigable river or in any port of entry or difcharge, or 
in any creek belonging thereto, or from off any wharf or 
key adjacent to any navigablo river, port of entry or diſ- 
charge, or ſhall be preſent and affiiting therein, ſhall be 
guilty of felony without benefit of clergy. | | 
And by the 2 C. 3. c. 28. Perſons navigating bum 
boats on the river Thames, for the purpoſe of ſelling li- 
quors, flops, tobacco, fruit, greens, gingerbread, or other 
tuch like ware, except ſuch boats as ſhajl be entred at 
Trinity Flouſe; and perſons taking in exchange, or by way 
vi barter, or unlawfully receiving any ropes, cordagé, 
tickle, goods, flores, or merchandize of any veſſels in the 
river z or cutting, damaging, and ſpailing any cordage, 
cable, buoys, buoy rope, headfait, or other fait or rope 
belonging to any fhip in the river, with intent to ſteal] 
the ſame ; ſhall be puniſhed as in the ſaid act is directed: 


which act being fomewhat long, and only local, it is 


taought lit to refer to the act itſelf for a more particular 
ccſcription of the offences, and for the manner of con- 
viction and puniſhment, ; 


LIT. Other larcenies. 


There are moreover divers other larcenies, which are 
not here ſpecified, the ſame. being inferred under the fe- 
vera! titles in this book, to Which they do more properiy 
vclong, That is to ſay, : 

[Larceny in ftealing woollen cloth off the tenters in the 
night time, is inferted under the title Mobilen manu— 
kackure. . 5 „„ 

Larceny in ſtealing linen, fuſtian, callico, or cotton 
cloth, yarn, or goods laid to be printed, bleached, or dried, 
o the value of 105. under the title Ligen loch. 

Larceny in ſtealing cattle or ſhcep (with a reward at 
10 J. for convicting an offendcr) under the titles Cattle 
and Sheep. ES 

Larcenv in Realing deer in parke, conies or hares in 
warrens, or fh in ponds, under title Game. 

Larceny in ſtcaling hawks or ſwans, alſa under title 
Same. | 

| £2 VIII. Receit 
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TV 117 K cei ving falen aud. 


1. By the 4 2 c. 9. If any perſon ſhall buy or re- 
celve any ſtolen goods, knowing the ſame to be ſtolen; 
he ſhall be deemed an eben after the fact, and ſuffer 
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-acco:dingly. .. 4. 2 
2. And by the 5 An. c. 31. If any perſon ſhall buy or . f 
receive any ſtolen goods, knowing them to be ſtolen, or 0 t 
Hall receive, harbour, or conceal any felons or thieves, A 

knowing them to be ſo; he ſhall be deemed acceſſary to 2 { 

the felony, and, being convicted on the teſtimony of one a. 
witneſs, ſhall ſuffer death as a felon convict. .. 5. C 
3. And by the 4 C. c. 11. Perſons convicted of re- L 
ceiving or buying ſtolen goods knowing them to be ſto- v 
len, may be tranſported for 14 years. /. 1. 0 
In the caſe of Abraham Evans, at the ſeſſions of the Olů ſ 
| 'Baily in May 1749, John Avery and Abraham Evans were f 
| indicted, Avery for privately ſtealing ſrom the perſon of e 
| Sir Giles Payne, one ſilk handkerchief, value 12 d; and V 
10 Evans for feloniouſly receiving the ſame, knowing it *s be C 
1:08 ſtolen, Avery was found guilty to the value of 10d. and 1 
| 1 was ordered to be tranſported for ſeven years. Evans was b 
1 likewiſe convicted of receiving the goods knowing them to re 
"ag be ſtolen 3 but judgment was'reſpited as to him, upon a {c 
1 doubt whether ſentence for tranſportation for 14 years can le 
1 be given againſt him upon the ſtatute of the 4 G. in regard fc 
1 the principal felon is found guilty of petty larcency only, | at 
And at a meeting of the judges to conſider of this doubt, ti. 
they were all of opinion, that no judgment can be given ; "ol 

Wi againſt Evans on this verdict, For tho! the act is expreſs, W 

[54 | 6 perſons convicted of buying or receiving {tolen goods, Pc 
i" knowing them to be ſtolen, ſhall be tranſported for 14 CC 
1 years, yet ſtill it muſt mean perſons legally convicted, per- d\ 
il ſons bonyicted as acceſſaries after the fact under the ſtatutes m 
1 of tle 3 W. and 5 An. But this man ought to have bean da 
Fil | acquiſted, the principal felan being convicted of petty lar- ih 
1 | ceny only. And indeed the indictment againſt Avery be- | in 
Fit ing tor petty larceny, Evans ought not to have been put de 
upon his trial. For the acts which make receivers of {to- no 
Jen goods knowingly, acceſſaries to the felony, muſt be bd 
undetſtood to make them acceffaries in ſuch caſes only, ti 
where by law an acceffary may be; and there can be no he 
acceſtary to petty larceny. TY at the next fel= gu 


ons, Evans was diſcharged. /. 74. 


4+ And 


Larceny. 


4. And notwithſtanding that regularly the acceſſary 
cannot be tried, til] the principal be convicted, yet by the 


5 An. c. 31. it is enacted, that if the peineipal felon can- 


not be taken, ſo as to be proſecuted and convicted, yet 
nevertheleſs the buyer and receiver of ſtolen goods may be 
proſecuted as for a miſdemeanor, and puniſhed by fine and 


impriſonment, or other ſuch corporal fpuniſhment as the 


court ſhall think fit; which ſhall exempt him from being 
puniſhed as acceſſary, if the principal ſhall be afterwards 
taken and convicted, . 6. 

5. And by the 29 C. . c. 30. ; enacted as fol- 
lows : 

_ Whereas the pernicious a rafiice of ſtealing lead, iron, 
copper, braſs, bell-meta], and folder, fixed to, or lying or 
being in or upon uro, outhouſes, mills, warehouſes, 
workſhops, and other buildings, areas, vauits, yards, gar- 
dens, orchards, or other. places ; and alio the ſtealing of 
ſuch materials from ſhips, boats, and other veſſels, and 


from off wharfs, keys, and other places, is become a great 


evil, by reaſon of the difficulty in appre herding and con- 
victing the thieves, and in diſcovering the buyers and re- 


ceivers; it is therefore enacted, chat every perſon who 


ſhall buy or receive any of the lame, knowing the ſame to 
be ſtolen or unlawfully come by, or ſhall privately buy or 
receive any ſtolen lead, iron, copper, braſs, bell-meta}, or 
ſolder, by ſuffering any door, window, or ſhutter to be 


left open or unfaſtened, between ſun- ſetting and ſun-riling, 


for that purpoſe; or mall buy or receive any of the ſame 
at any time in any clandeſtine manner; hall, on convie- 
tion by due courſe of law, altho' the principal felon hath 
not been convicted, be tranſported for 14 vears. /. 1. 
And one juſtice on complaint on oath by any credible 


perion, that there is cauſe to ſuſpect that ſtolen lead, iron, 


copper, braſs, bell- metal, or folder, is concealed in any 
dwelling houſe, outhouſe, yard, garden, or other place, 
may by his warrant cauſe fuch place to be ſearched in the 
day time; and if any of the fame, ſuſpected to be ſtolen, 
inall be found therein, may cauſe the ſame, and the perion 
in whoſe houſe or other place the ſame hall be found, to 
be brought before two juſtices: And if ſuch perſon ſhall 
not give an account, to the ſatisfaction of ſuch Juſtices, 
how he came by the ſame, or ſhall not in ſome convenient 


time to be ſet by the ſaid juſtices produce the party of whom 


he bought or received the ſame, he ſhall be adjudged 
guilry of a miſdemeanor. 5 7. 
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Larceny,” 


And every conſtable within his conſtablewick, beadle 
within his diſtrict, and watchman whilſt he is upon duty, 
ſhall apprehend or cauſe to be apprehended every perſon 
who may reaſonably be ſuſpected of having, carrying, or 
conveying, after ſun-ſetting and before ſun-riſing, any of 
the ſaid materials, ſuſpected to be ſtolen or unlawfully 
come by; and the ſame, together with ſuch perſon, as 


ſoon as conveniently may be, ſhall carry before two juſ- 


tices: And if the perſon fo apprehended conveying the 


ſame, ſhall not produce the party from whom he bought 


or received the ſame, or ſome other credible witneſs to 
depoſe upon oath the ſale or delivery thereof, or ſhall not 
give an account, to the ſatisfaction of ſuch juſtices, how 
-he came by the ſame, he ſhall be adjudged guilty of a 
miſdemeanor. /. 3. 

In either of which caſes, two juſtices may d the 
ſaid materials to be depoſited with the churchwardens or 
overſeers of the poor where the ſame were found, or in 
any other convenient place, for any time not exceeding 


30 days, and in the mean time may order the ſaid church- 


wardens or overſeers, or one of them, in every pariſh with- 
in the bills of mortality, to inſert an advertifement in ſome 


publick paper; and elſewhere cauſe notice to be given by 


ſore publick cryer, and by fixing on the church or cha- 


pe] door notice deſcribing ſuch materials, and where depo- 


lited: And if any perſon can prove his property thereto, 


upon oath, to the ſatisfaction of ſuch two juſtices, they 


mall order reſtitution thereof to the owner, after paying 
reaſonable charges of removing „depoſiting, and giving 
publick notice of the ſame. And if at the end of the 30 
days, no perſon ſhall prove his property thereto, the ſame 
Jhall be (old for the beſt price that can reaſonably be had; 


and after deducting the charges as aforeſaid, half of the 
money ariſing from ſuch ſale ſhall be given to the perſon 


apprchending, and half to the poor of the pariſh where the 
offence ſhall | be committed (if it is known where), or elſe 
where the conviction ſhall be. / 4. 


And every perſon to whom any of the ſame ſhall be 


brought and offered to be ſold, pawned, or delivered (there 
being reaſonable cauſe to ſuſpect that the ſame was ſtolen 
or unlawfully come by) ſhall apprehend, ſecure, and carr 

before a juſtice (having it in his power ſo to do) the perſon 


to bringing or offering the ſame, together with the ſaid. 


materials; and ſuch perſon ſhall be dealt with, and the 
faid materials ſhall be depoſited and diſpoſed of, as if he 
had been apprehended by the conſtable, beadle, or watch- 


man: And ifi it mall appear upon the oath of any perſon, 


notwith- 


TJ IC 


Larceny. * 


notwithſtanding he was concerned in ſtealing the ſame, if 
corroborated with other credible circumſtances, to the ſa- 


tisfaction of two juſtices, that there was reaſonable cauſe 
to ſuſpect that the ſame was ſtolen or unlawfully come by, 
and that the perſon. to whom the ſame was brought or 


offered did not (having it in his power ſo to do) apprehend, 


« 


ſecure, and carry before a juſtice the. perſon who brought 
or offered the ſame; then the perſon to whom the ſame 


was brought or offered, ſha!l be adjucged guilty gf: a miſ- 


demeanor. 
And perſons 2 the two 8 miſdemeanors, in "I 


ving or carrying any of the ſaid goods, ſhall forfeit for the 


firſt offence 40s. for the ſecond 4 J. and for every ſubſe- 


quent offence 61. and for the other miſdemeanor, in not 


carrying a ſuſpected perſon before a juſtice, ſhall forfeit for 
the firſt offence 20s, for the ſecond 40 s. and for every 
ſubſequent offence 41. by diſtreſs ; half to the informer, 
and half to the overſeers for has uſe of the poor where 
the offence was committed (if known) or otherwiſe, where 


the conviction ſhall be. And if no ſufficient diſtreſs 


ſhall be found, then to be committed to the common 
gaol or other priſon or houſe of correction for one month 
for the firſt offence, for the ſecond two months, and for 
every ſubſequent off. nce till diſcharged by order of ſeſ- 
ſions. /. 6. 

The conviction to be on parchment, and to be certified 
to the next ſeſſions, and there filed: in the ferm or to the 
effect following, viz. 


Middleſex, E tt remembred, that on the day 75 
to wit. in the year ———- A. O. was con- 
viclec before us of the juſtices of the peace for 
of a mijdemeaner, in having in his poſſeſſion lead, iron, copper, 
brajs, bell-metal, or ſolder, ſuſpecled to be ſtolen or unlawfully 
ome by, and not producing the party or parties of whom he 


bught or received the fame, nor giving a ſatisfattory account” 


hw he came by the fame [or, in having, carrying, or convey- 
ing of lead, iron, copper, braſs, bell-metal, or folder, ſuſpetted 
ro be fiolen or unlau fully come by, and not producing the party 
or parties from whom he bought or received the ſame, nor any 


crxellible witneſs to depoſe upon cath the ſale or delivery thereof, 


ai not giving a ſa i factory account how he came by the ſamt; 
or, of neglecting to apprehend and ſecure the perſon who bringht 
and offered to pawn, ſell, or deliver lead, iron, copper, br aſs, 
vcii-metal, or ſolder, fuſpected ta be ſtolen or unlaw fully come 


by ; 
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Larceny. 


6 - as the cafe ſhall be:] Given under our hands and feats 


the day ang year aforeſaid. 


Which conviction mall r not be liable to be Weed by 
certiorari, but ſhall be final to all intents and purpoſes. 
Andi if any perſon being out of priſon, ſhall commit any 
felony by ſtealing any of the ſaid materials, and afterwards 
diſcover two or more perſons who ſhall buy or receive any 


of the ſame, knowing the ſame to be ſtolen, ſo as two or 


more be convicted, he ſhall have a prog, which hall alſo 
be a bar toan ippcal. FJ. Boy" 

And if any perſon ſhall be concerned in ſtealing any of 
the ſame, and ſhall afterwards, being out of priſon diſcover 
any perſon to whom he offered to ſell, pawn, or deliver the 
ſame, ſo as he be convicted of ſuch miſdemeanor ; he ſhall 
not be liable to be preſecuted for ſuch ſtealing. /. 9. 

But this ſhall not repeal any former law for the puniſh- 
ment of ſuch offenders; and perſons puniſhed by this act, 
ſhall nor for the ſame offence be POR by thy lach 
formet law. J 11. 


IX Offering goods ſuſpected to be 2 to. be e 


or ſold. 


By ds 30 G. 2. c. 24. If any perſon who ſhall offer by 
way of pawn, pledge, exchange, or ſale any goods, ſhall 
not be able or ſhall refuſe to give a ſatisfactory account of 


himſelf, or of the means by which he become poſſeſſed 
thereof; or if there ſhall be any other reaſon to ſuſpect 
that ſuch goods are ſtolen or otherwiſe illegally or clan- 


deſtinely obtained, it ſhall be lawful for any perſon, his 
ſervants or agents, to whom the ſame ſhall be offered, to 
ſeize and detain ſuch perſon and the ſaid goods, and to 
deliver him as ſoon as conveniently may be into the cuſtody 


of the conſtable or other peace officer, who ſhall immedi- 
ately cenvey ſuch perſon and the ſaid goods before a juſ- 


tice ; and if ſuch juſtice ſhall upon examination and in- 


quiry have cauſe to ſuſpect that the ſaid goods were ſtolen, | 


or illegally or clandeſtinely obtained, he may commit him 
to ſafe cuſtody for any time not exceeding {ix days in or- 
der to be further examined; and if upon either of the ſaid 


examinations it ſhall appear to the ſatis faction of ſuch juſ- 
tice, that the ſaid goods were ſtolen, or illegally or clan- 


deſtinely obtained, he ſhal! commit the offender to the 


common 


99 K wh 
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Larceny. 

common gaol or houſe of correction, there to be dealt with 
according to law. / 7. . EH 

Provided, that if ſuch goods ſo ſeized and detained as 
aforeſaid ſhall afterwards appear to be the property of the 
perſon who offered the ſame to be pawned, exchanged or 
ſold, or that he was. authorized by the owner thereof to 
pawn, exchange or ſell the ſame; yet nevertheleſs the per- 
ſon who ſhall fo ſeize or detain the party who offered the 
ſaid goods, ſhall be indemnified for having ſo done. 


„„ 


X Advertiſing or receiving a reward for helping to 
| ſtolen goods. ; 193 


By the 25 G. 2. c. 36. If any perſon ſhall publickly 


advertiſe a reward, with no queſtions aſked, for the return 
of things ſtolen or loſt, or ſhall] make uſe of words therein 
purporting that ſuch reward ſhall be given, without ſeiz- 
ing or making inquiry after the perſon producing ſuch 
thing; or ſhall offer to return to any pawnbroker, or 
other the money Jent thereon, or other reward for the re- 
turn thereof; he, and alſo the printer and publiſher of ſuch 


advertiſement, ſhall reſpeCtively forfeit 50 J. which coſts, 


to him who ſhall ſue in ſix months. | 


And by the 4 G. c. 11. Wherever any perſon taketh 
money or other reward, directly or indirectly, under pre- 
tence, or upon account of helping any perſon to any ſtolen 
goods; he ſhall (unleſs he apprehend the felon, or cauſe 


him to be apprehended, and brought to trial, and give evi- 


dence againſt him) be guilty of felony in the ſame manner 
as if he had ſtolen the ſame. /. 4. 


AI. Charges of proſecution and convition how to 


be paid. 


By the ſtatutes of the 3 7 c. 10. and the 27 C. 2. c. 3. 
The offender, if able, ſhall pay his own charges for carry- 
ing to gaol, and of thoſe who guard him thither ; and if 


he is not able, then the treaſurer ſhall pay the ſame out 


of the county rates; as is fhewn more at large in title 
Tommitment. De 
And by the 25 C. 2. c. 36. The court beſore whom an 


perſon hath been convicted of any grand or petit larceny, 


may at the prayer of the proſecutor, and on confideration 
ot his ci:cumitances, order the county treaſurer to pay 
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Larceny. 


| him ſuch ſum as they ſhall judge reaſonable, not exceed- 
ing the expences he was put to in carrying on the proſe- 


cution with a reaſonable allowance for his time and 
trouble: and the clerk of aſſize, or of the peace, ſhall 
forthwith make out ſuch order, and deliver the ſame to 
the proſecutor, on payment of 15. and the treaſurer ſhall 
Pay the ſame on- ſight, which ſhall be allowed in his ac- 
counts. ,. 11. mY | | 
And by the - aforeſaid act of the 27 G. 2. c. 3. When 


any poor perſon ſhall appear on his recognizance, in ſuch 
Caſe to give evidence, the court may allow him his rea- 


ſonable charges, to be paid in like manner by the trea- 
ſurer : the proper officer to have 6d. for making out the 
order, Except in Middleſex, where the ſame ſhall be 
paid by the overſeers of the poor where the perſon was 
apprehended. HUGE 


Warrant for larceny. 


Weſtmorland. 1 To the conſtable of 


72 Oraſmuch as A. I. of in the county 7 
yeoman, hath this day made information and complaint 
upon bath before me — one of his majeſty's juſtices of 
the peace for the ſaid county, that this preſent day divers 
goods of him the ſaid A. I. to wit, — have feloniouſly 
been flolen, tayen and carried away from the houſe of him 
the ſaid A. I. at —— aforeſaid in the county aforeſaid, 
and that he hath juſt cauſe to ſuſpect, and doth ſuſpect that 
A. O. late of yeoman, feloniouſly did ſteal, take, and 
carry away the ſame : Theſe are therefore to command you 


forthwith to apprehend him the ſaid A. O. and to bring him 


before me to anſwer unto the ſaid information ard complaint, 

and to be further dealt with according to law : Here fail 

you not. Given under my hand and ſeal the —— day ＋ 
| in the year 


—— 


Note; the form of a warrant to ſearch for ſtolen goods 
is inſerted under the title Search warrant. 


Fadict- 


5 6 


Ke. See 


. 


day of 


aid, one ſilver watch of the value of — 


Larceny. 


Indiftment for grand or perit larceny in general. 


Weſtmorland, HE jurors for our lord the ting i 

their oath preſent, That A. O. late x 
55 the county of — labourer, on the 
in the ——— year of thereign — * 
with force and arms, at — in the county aforeſaid, one 
linen ſheet of the value of ———— of the. goods and chattels 
of one A. I. then and there being, feloniouſly did ſteal, take, 


and carry away ; againſt the peace of our faid lord the ting, 5 
his crown and dignity. 


d for picking of pockets, or otherwiſe 
h ſtealing from the perſon. 


Weſtmorland. H E jurors for our lord the king upon 


their oath preſent, That A. O. late of 


in the pariſh of yeoman, 0n the ——— day 
of — in the — year of the reign of 
wee and arms, at the pariſh aforeſaid in the county afore- 
- of the goods 
and chattels of one A. I. from the perſon of the ſaid * I, 


ſubtily, privily, craftily, and without the knowledge of the 


ſaid A. I. then and there felonioufly did ſteal, take and carry 


away; againſt the peace -& our aid lard the king, his crown” 
and dignity, | 


indietment for 8 a e in the day time, 


ſome Perſon being therein. 


Weſtmorland. T H E jurors for our lord the king upon 

their oath preſent, That A. O. late of 
in the county of 
in the 


labourer, on the 
year of the reign 0 


of at the hour 
of 
arms, at in the county 0 — the dwelling houſe 
of one A. I. there ſituate, (one B. I. wife of the ſaid A. I. 

in the ſame houſe in the peace of God and of our ſaid lord the 
king then being) feloniouſly did break and enter, and one filver 
ſpoon of the value of — of the goods and chattels of him 
the uid A, I. then and there feloniouſly did ſeal, take, and 


carry 


with. 


day 


in the afternoon of the fame day, with force and 
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Larceny, 


carry away, and her tha ſaid B. 1. then and there in bodily 
fear and danger of her life felontoufly did put; againſt the 
peace of our ſaid lord the king, his crown and argnity. | 


Indictment for breaking a houſe in the day time, 
+ + - (no perſon being therein.) 


Weſtmorland. & & HE jurors far our lord the king upon 
I - their oath preſent, That A. O. late of 
An the —— day of —— in the — Year 
of the reign of —— at the hour f in the after- 
noon of the ſame day, with force and arms, at — in 
the county aforeſaid, the dwelling houſe of one A, I. there 
ſituate, feloniouſly did break and enter, and one ſilver ſpoon 
of the value of ——— of the goods and chattels of him the 
faid A. I. then and there felonioufly did ſteal, take, and 
carry away ; again/i the peace of our .ſaid lord the king, his 
crown and dignity, | 


Indictment for ſtealing of goods out of a ſhop, ane 
houſe, coach-houſe, or ſtable. 


Weſtmorland. FT HE jurors for our lord the king upon 

their oath preſent, That A. O. late of 
A in the county aforeſaid, labourer, en the 
day of in the year of the reign of 
with force and arms at in the county aforeſaid, 
one piece of cloth 4 the value of of the goods and 
chattels of one A. I. in the ſhop of him tbe ſaid A. I. then 
and there being found, then and there privately and feloniouſly 
did ſteal, take, and carry away ; againſt the peace of our ſaid 


lord the king, his crown and dignity. 


Lea- 


* 
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Concerning the duties on leather, ſee title Exciſe. 


| "*F HERE are ſeveral ſtatutes unrepealed, which were 
made before the firſt year of the reign of K. James 
the firſt, concerning leather; but the act made in that 
year renders them all uſeleſs, the fame being intended to 
reduce all the aCts into one relating to that commodity 3 
which ſame thing was attempted in that king's reign, with 
ſucceſs, in divers other articles. - 
Therefore in this title I ſhall go no farther back than 
the ſtatute of the 1 F. c. 22. And to avoid abundance of 
repetitions, I will firſt inſert the methods of recovering 
the ſeveral penalties, and will then proceed with this article 
in its ſeveral progreſſes, in the order of time, from the 
firſt ſlaying of the hide, to its being at laſt fold and ma- 
nufactured i in leather, or exported. 


N. . I II 


J. Of the penalties under this title. 

V II. Of hides before they come to the tanner. 

F 5 ITT. Of the tanning of hides. 

6 | IV. Of the currying of hides. 

, V. Of the ſearching and ſealing of leather. 

7 / JI. Of the triers of leather. | 

þk VII. Of the ſelling and regiſtring of leather. 

4 VIII. Of the manufacturing of leather, « or RR 

ing it. 


IX. Importing of leather gloves or mitts. | i 


T. Of the "PR under this title. 


1. All forfeitures by the act of the 1 J. c. 22. not here- Money and 


after otherwiſe ſpecially directed, ſhall be divided one third goods forfeited 10 
to the king, one third to him that ſhall ſue, and one Ye 2]: how wh 
hird 0 J p ha be diſtributed, 1 
third to the city, town, or lord of the liberty. 1 1 
c. 22. fo 40. | 
7 | And 1 
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And all lather, ſhoes, or other things made of tanned of 
curried leather, ſeized and condemned by the triers hereaf- 
ter mentioned, by the ſaid ſtatute of the 1 F. c. 22. if in 
London, ſhall be brought to Guildhall, and prized by in- 
different perſons, and the value thereof divided, one third 
to the ſeizor, one third to the chamber of London, and one 
third to ſuch poor. as the mayor and four aldermen ſhall 
appoint : If in any other city, town, or place, they ſhall 
be brought to the common hall of ſuch town, or to ſome 
convenient and open place to be appointed by the Jord of 
the liberty where no common hall is, there to be prized as 
aforeſaid, and the value divided, one third to the poor and 
in other deeds. of charity after the diſcretion of the mayor 
or lord of the liberty, one third to the mayor for the uſe 
of the commonalty, or to the lord of the liberty where 
there is no mayor or other ſuch like officer, and one third 
to the ſeizor. 1 F. c. 22. /. 46. 

Forfeitnres on 2. And the aboveſaid forſeitures on the 1 J. may be ſued 


the 1 J. and on? for in any court of record, by action of debt, bill, plaint, 


the 9 An. how 


to be recovered, Or information, or otherwiſe. 5 23. /, a6. 


And likewiſe all juſtices of affize, juſtices of the peace, 
mayors, and ſtewards of leets, may inquire thereof in their 
ſeſſions, leet, or law day, and hear and determine the ſame. 
. |. 50. ; 

And moreover by the 9 An. c. 11. Any two juſtices 
near where the forfeitures on the ſaid act of the g An. 
ſhall be incurred, or offence committed, or where any of- 
fence ſhall be committed againſt the aforeſaid act of 1 
c. 22. may hear and determine the ſame ; who ſhall on in- 
formation or complaint, in three months after any ſeizure 
made, or offence committed, ſummon the party accuſed, 
and the witneſles ; and on appearance or contempt in not 
appearing (on proof of notice given) ſhall proceed to exa- 
mine witneſſes on oath, and give judgment, and iſſue war- 

_ rants for levying the penalties, and cauſe the diſtreſs to be 
ſold, if not redeemed in fix days. And if either party is 
not ſatisfied with the judgment, he may appeal to the next 
ſeſſions, who ſhall determine the fame, and in caſe of 
conviction, iſſue warrants for levying the penalties. 


J. 35. 
3. All forfeitures and ſums by the act of the 13 & 14 


Forfeitures on 


we 13 4 14% C. 2. c. 7. ſhall be recovered in any court at Vęſtminſter, 


2. c. 7. or in any court of record in the city, town, county, or 
place where the offence ſhall be committed; to be diſtri- 
buted half to the king, and half to the informer. /. 10. 


2 II. Of 


8 


1. If any raw hide or calf ſkin ſhall RT or negli- Gaſhing hides; 
gently be gaſhed or cut in flaying, or being gaſhed or cut 
ſhall be offered to ſale; 3. the butcher or other perſon; who 
impaired the ſame, or the perſon offering the ſame to ſale, 
ſhall forfeit 28. 6 d. for every hide, and 18. for every calf 
ſkin, half. to the poor of the pariſh where it is found or 
offered to ſale, and zalf to him tha ſhall ſue. 9 An. c. II. 
II. 
/ 2. No butcher ſhall water any hide, except in June, Watering hidess 
July, and Auguft ; on pain of 3s. 4d. 1 J. 22. |. 2. 
3. No butcher ſhall offer any hide to ſale, being putre- Rotten hides. 
fied 3 on pain of 38. 4d. 1 7. e ee 
4. None but tanners ſhall buy any rough hide or ſkin who may boy 
(except ſalt hides for the uſe of ſhips) ; on pain of forfeit- hides. 
ing the ſame, or the value thereof, 1 F. c. 22. f. 7. | 
5. No perſon ſhall foreſtal any hides, nor buy any but Foreſtalling 
in open fair or market, unleſs of perſons killing the beaſt hides. 
for their own houſhold, on pain of 68. 8 K. 17. 2s 7 -A 


III. of the tanning of hides. 


1. No perſon ſhall he 2 N but who hath ſerved Who may be 1 
ſeven years, except the wife or ſuch ſon of a tanner as hath nner. 
uſed the trade four years, or the ſon or daughter of a tanner, 
or ſuch perſon who ſhall marry ſuch wife or daughter to 
whom he ſhall leave a tan houſe and fats; on pain of for- 
feiting all ſuch leather by him tanned, or of which he 
ſhall receive any profit, or the value. thereof. 1 J. c. 


22. þ- 5 


No tanner ſhall be a butcher, on pain of 6s, 8d. a day. 
1: 7+. 6, She fu & 

No tanner ſhall be of any craft exerciſed in the cutting 
or working of leather ; on pain of forfeiting the ſame, or 
the value thereof. 1 F. c. 22. . 6. 


2. No perſon ſhall regrate or ingroſs any oaken bark; Oax bart; 


on pain of forteiting the ſame, or the value thereof. I 


c. 22. f. 19. a 


No perſon ſhall fell any oak trees meet to be barked, 
where bark is worth 2s. a cart load, over and above the 
charges of barking and pilling (except timber for houſes, 


mips or mills) but between April 1. and June 30. on pain 
Vor.. III. F of 
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82 Lekather. 
of forfeiting the ſame, or double value thereof. 1 J. c. 
22. f. 20. 

N05 purveyor of timber ſhall fell for the king's uſe, any 
oak timber tree meet to. be. barked, but in barking time 
(except for the king's houſes or hips) : or ſhall receive any 
profit by any lops, tops, or bark of trees to be taken by 
them ; or ſhall take or diſpoſe from the owner, any. more 
of any tree ſo to be taken, than only the timber thereof to 
be uſed only about the king's buildings or {hips : on pain 
of forteiting to the, party grieved, for every tree, and for 
the lops, tops, and bark” of every tree 40s. And the 
owner may withhold any bark, lop, or top, any com- 

miſſion or other matter norwithſtanding, „„ Ib 


Je 2% 


Age n. 3. No tanner ſhall ſuffer any hide or ſkin to lie in the 
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ning. limes till they be overlimed; nor ſhall put them into any 

tan fats, before ihe lime be peifectly ſokened and wrought 0 
þ out of them; nor ſhall uſe in the tanning thereof any thing f 
Il but alh bark, oak bark, tap wort, malt, meal, lime, cul- t 
mY ver dung, or as dung ; nor ſhall ſuffer it to = wet till it c 

es be frozen; nor ſhall dry it by the fire, or ſummer ſun ; nor | 
Il ſhall tan any hide or ſkin putrefied or rotten ; nor hall 8 
1 ſuffer the hides for utter ſole leather to lie in the WOOZES 3 11 
. leſs than 12 months, nor the hides for upper leather leſs Ss Xx 
N than nine months; nor ſhall negligently work the hides in L 
1 the woozes, but ſhall renew and make ſtrong their woozes, de 
"1/8 as often as ſhall be requiſite ; nor ſhall put to ſale any lea- fe 
1 ther tanned in any other ſort than by this ſtatute is limited: th 
. on pain of forfeiting every hide or ſkin tanned and offered p. 
„ to ſale contrary to this act, or the value thereof, 17. 1 

al b. CA 

. No tanner ſhall raiſe with any mixtures any hide to be WF br 
{36 | convefted to backs, bend leather, clouting leather or any br 
| f 10 other ſole leather, except they be for largeneſs, ſtate, and the 
Wal growth fit for that purpoſe, to be tried by the triers here- -in 
a j after mentioned; on pain of forfeiting the ſame. 17. ter 
„ C, 22. 1. 12, 13. | his 
Hl | No perſon ſhall ſet the fats in tan bills. „or other places, | for 
b; | where the woozes or leather may take any unkind heats; | riet 
We: or ſhall put any leather into any hot or warm woozes ; or =o 
„ ſhall tan any hide or fin with any hot or warm woozes; F 
| on pain of 10 J. and the pillory on three market days in cur 
the next market town. 1 J. c. 22. 16, 17. dea 
If any tanner or other perſon ſhal} ſhaye or cauſe to be the 
Maped any hide or calve ſin, before it be thoroughly m_ in & 
ne 3 CON 


* . 


1 
2-3 
? / 9 
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ned, whereby it ſhall be impaired ; he ſhall forfeit the | 
ſame or the value, half to the king, and half to him that 
ſhall ſue. ꝙ An. c. BETS oy Ty 


Every tanner, who ſhall ſhave, cut, and rake the upper 


leather hides all over, or the necks of their backs and 31 | 


butts ; ſhall forfeit the ſame, - or the value thereof, and 
the ſearchers and ſealers hereafter mentioned may ſeize 
them. 13&.14 C. 2. et 5 | als: 

If any tanner ſhall offer to fale any leather not tho- 
roughly tanned or dried, to the ſatisfaction of the triers 
he ſhall forfeit ſo much as ſhall be ſo deficient, whether 
whole hides or part thereof. 1 F. c. 22. fe 15. 


II. Of the currying of hides, 


1. Nocurrier ſhall be a tanner, ſhoemaker, butcher, or who may bes 
other artificer uſing cutting of leather; on pain of for- curier, 
feiting 6s. 8 d. for every hide he mall curry during the 

ime that he ſhall occupy any of the ſaid miſteries, 1 F. 
c. 2 0 5 ed 

2. Every artificer dealing in cutting of leather, Or Leather deliver- 
other perſon, who ſhall buy any red tanned leather, with- ed to the currier. 
in London, or three miles thereof, ſhall before the next 
market day for ſale of leather, give notice thereof to one 
of the curriers company, and in three weeks after ſhall 
deliver the leather ſo bought (except what ſhall be uſed 
for ſoles without being curried, tallowed, or dreſſed) to 
the ſaid currier, to be curried, tallowed, or dreſſed; on 


pain of 6s. 8 d. for every back, butt, hide, or calf ſkin, 


13S 42 £23 - 

3. No currier ſhall refuſe to curry any leather to him In what time he 
brought by any artificer being a cutter of leather, and ſhall curry its 
bringing with him ſufficient Ruff for the perfect liquoring 
the ſame, with as convenient ſpeed as may be, not exceed- 
ing eight days in ſummer, and 16 in winter, in the pre- 
tence of the ſaid artificer, if he will be preſent, otherwiſe in 
his abſence ; on pain of forfeiting to the party grieved 
for every hide or piece of leather not in this manner cur- 
ried, and well and ſpeedily drefſed, 10s. 1 F. c. 22. 


. 


And by the 12 C. 2. c. as. If any currier ſhall refuſe to 
curry any leather brought or ſent to him by any perſon 


dealing or working in leather, or ſhall neglect to curry 
the ſame in 16 days between Sept. 28. and March 25, and 


in 8 days in the remaining part of the year ; he ſhall, on 
conviction before one juſtice, on the oath of one witneſs, 
F 2 5 forfeit 


5 
9 


. I” , 
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Manner of cur- 
Tying, 


Qoarchers and 
ſealers in Lon- 
don. 
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forfeit any ſum not exceeding 5 l. by diftreſs ; half to the 
informer and half to the poor. Perſons aggrieved may 


appeal to the next ſeſſions. /. 4, 5, 6. 


4. No pesſon ſhall curry any leather in the houſe of any 
ſhoemaker or other perſon, but only in his own houſe 
ſituate in a corporate or market town; nor ſhall curry 
any leather except it be perfectly tanned; nor ſhall curry 
any hide or ſkin being not thoroughly dry after his wet 
ſeaſon; in which wet ſeaſon, he ſhall not uſe any ſtale 
urine, or any other deceitful or ſubtle mixture or means 
to hurt the ſame; nor ſhall curry any leather meet for 
utter ſole leather, with any other ſtuff than with hard tal- 
low, nor with any leſs of that than the leather will re- 
ceive ; nor ſhall curry any leather meet for over leather, 
and inner ſoles, but with ſufficient ſtuff, being freſh and 
not ſalt, and thoroughly liquored till it can receive no 
more ; nor ſhall burn or fcald any hide or leather in the 
currying ; nor ſhall ſhaye any leather too thin, nor ſhall 
gaſh of hurt any leather in the ſhaving; or by any other 
means; but ſhall work the ſame ſufficiently in all points: 
on pain of forfeiting for every ſuch offence (other than in 
gaſhing or hurting in ſhaving) 6 s. 8d. and the value of 
ſuch ſkin or hide marred by his evil workmanſhip ; and 
for every offence in gaſhing or hurting by ſhaving, double 
ſo. much to the party grieved as the leather ſhall be im- 
paired thereby, by the judgment of the wardens of the 
curriers, and of the warden of the company whereof the 
party grieved ſhall be. 17. c. 22. /. 22. 


V. Of the ſearching and ſealing of leather. 


1. The mayor and aldermen of London (on pain of 40 l. 
for every year they make default, half to the king, and 
half to him that ſhall ſue) ſhall yearly appoint 8 freemen 
of ſome of the companies of cordwainers, curriers, ſaddlers, 
or girdlers (whereof one ſhall be a ſealer, and keep a ſeal 
for the ſealing of leather) ; who ſha'il be ſworn before them 
tc do their office truly: And they ſhall ſearch and view all 
tanned leather brought to market, whether it is thoroughly 
tanned and tried; and if it is, ſhall ſeal the ſame, 17. 


t.. 


And four of the ſaid ſearchers ſhall be removed at the 
end of the year, and four new ones choſen; and no one 
ſhall continue in the office above two years together, not 
ſhall be employed again till after the end of three years; 

on pain of 101, a month, 1 F. c. 22, /. 36. f 
1 | 2. And 


Leather. 8 5 
2. And all mayors, and lords of liberties, fairs, and In other places, 
markets, out of the compaſs of three miles from Lendon, | 
| ſhall (on like pain of 401.) appoint and ſwear yearly two, 
three, or more honeſt and ſkilful men, to be ſearchers 
within their precincts ; who ſhall ſearch as often as they 
ſhall think good, or need ſhall be, and ſhall ſeal what 
they find ſufficient : And if they find any leather offered 
to be ſold, or brought to be ſealed, which ſhall be inſuf- 
ficiently tanned or curried, or any boots, ſhoes, bridles, 
or other thing made of tanned or curried leather, inſuffi- 


r | ciently tanned, curried, or wrought, they may ſeize and 
'S J keep the ſame, till they be tried by the triers. 1 F. c. 
— 24. | | 


3. The wardens of the curriers ſhall ſearch and try all Fee fer ſealing; 
ſuch curried leather as ſhall be brought to any of their com- 
pany to be curried, and ſhall with a ſeal therefore to be 
prepared, with cenvenient ſpeed, not exceeding one day 
after the currying and requeſt made, ſeal ſuch leather as 
they ſhall find ſufficiently curried ; taking for every hide 
ſo ſealed after the rate of one penny for the dicker, and 
for every fix dozen of calf ſkins one penny, to be paid by 
the currier : on pain of forfeiture for every hide not 
ſearched and ſealed 6s. 8d. 1 J. c. 22. 27. 
But they ſhall not viſit, ſearch, or ſeize any leather, 
hide, or ſkin, but ſuch as ſhall be curried or dreſſed with- 
in London or three miles thereof, by ſome members of their 
own company, nor in any other place but in the open 
market, or in the ſhops, houſes, or warchouſes of ſuch 
curriers. ff“. 23 +. 44 X | 
4. If any ſearcher or fealer ſhall refuſe with convenient penalty on the 
ſpeed to ſeal any leather which is ſufficient, or do allow that ſearcher or ſealer 


81 which is inſufficient; he ſhall forfeit 40s. If he ſhall misbehaving. 
* receive any bribe, or exact any other fee than by this act 
Cn is appointed, he ſhall forfeit 201. And if he ſhall refuſe 
ateis, 7 execute his office, he ſhall forfeit 101. I J. c. 22. 
: = | I If any perſon ſhall deny, or withſtand, or not ſuffer Penal | 1 
25 all the ſearching or ſeizing of inſufficient wares, he ſhall for- dine the ſear - A 


cher, 


feit 5 l. 3 Fo & 23. 5 40 
VI. Of the triers of leather. 


1. The mayor of London (on pain of 51. half to the Triers in Ln 
king, and half to him that ſhall ſue) ſhall within fix days don. 
after notice given to him of any ſeizure of any leather, red 
and unwrought, appoint fix triers, two of the cordwain- 
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ers company ; two of the curriers, and two of the tanners 
uling Leadenhall market; who upon their oaths to be ta- 
ken before him, ſhall on the ſecond or third market day 
for leather (to be holden on Tueſday, 13 & 14 C. 2. c. 7. 
J. 9.) in the afternoon, try whether the ſame be ſufficient 
. 
In other places. 2. Every other moyor, or lord of liberty, out of the 
cCompaſs of three miles from London, within whoſe. pre- 
cincts any ſeizure of auy tanned leather, red or curried, 
or of any ſhoes, boots, or other wares made of tanned lea- 
ther, ſhall be, ſhall (on like pain) with all convenient t 
ſpeed after notice given to him of ſuch ſeizure, appoint ſix 0 
honeſt and expert men, to try whether the ſame be fuffi- | i 
cient or not; the ſame trial to be openly on ſome market | : 
I 
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day, and within 15 at the fartheſt from the time of the 
ſeizure, upon the oaths of the ſaid triers: 1 F. c. 22. 


| 1. 34. 
| le 


Teen bebe 3. Triers not doing their duty, ſhall for forfeit 5 l. 1 J. | | 
baving- . | 1 
| O. 
VII. of the ſelling and regiſtring of leather. 1 
Selling unſealed, I. No perſon ſha'l put to ſale any tanned leather red and & 
unwrought, but in open fair or market, unleſs the ſame 
hath been firſt ſearched and ſealed ; nor ſhall offer to ſale 155 

any tanned leather red and unwrought before it be fearched i 
and ſealed; on pain of forfeiting the ſame, or the value 1 
thereof, and allo for every hide or piece 68. 8 d. and for 2 
every dozen of calves ſkins 38. 4 d. 1 F. c. 22. /. 14. Fo 
But no perſon ſhall incur any penalty for ſelling or 1 
buying any ſheep {kins unſearched or unſealed. 4 J. c. Ly 
17.2. fh. 
Where to be fold 2. All red tanned leather ſhall be brought only in the tif 
and tegiftred, open fair or market, and not in any houſe, yard, ſhop, 50 
or other Place on pain of forfeiting the ſame, or the 15 
value thereof, and the contract to be void. And all ſuch ; 
Jeather ſhall be ſearched and ſealed before ſale, and on 15 

| ſale ſhall be regiſtred, and an entry made both by the 
j buyer and ſeller, both being preſent, and their names VI 
and dwellings entred into the book of the regiſter ; on 

pain that every ſuch buyer or ſeller who ſhall make de- 
fault, ſhall forteit he fame or the valye thereof. 13 & 14 hy 

C. 8 4 | 
Fee for repiſ- 2 1 and ſealers ſhall keep a regiſter, wherein wo. 
bigs. -- they ſhal} enter all hargains made fer leather, hides, Or ” 
| Eins, during the fair or market, being thereunto required and 


bj 
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by the buyer or ſeller, with the prices; taking for ſearch- 
ing, ſealing, and regiſtring of every ten hides, backs, or 
butts, of the ſeller, 2 d. and ſo after the rate; and for 
every ſix dozen of calves ſkins or ſheep ſkins, 2 d. and of 
the buyer after the ſame rate. 1 J. c. 22. ſcar. 


o 


4. All red tanned leather which ſhall be brought into Regigring in 


London, or within three miles thereof, ſhall be brought to London. 
Leadenhall before it be houſed, and there viewed whether 
it hath been ſearched or ſealed, and ſhall be regiſtred by 
the ſearchers, with half ſuch fees to be paid for ſuch of 
the ſaid tanned leather as ſhall be bought out of London, 
or three miles compaſs from the ſame, and ſearched and 


ſealed before it be brought within the city ; on pain that 


every perſon houſing or not bringing his leather to Leaden- 


hall as aforeſaid, ſhall forfeit for every hide or ſkin 6's. 8d. 
1 7. . % 


leather unwrought, but who ſhall work the ſame into log it again 


wares; on pain of forfeiting the ſame, or the value there- foubt. 
of.. | 

Büste the 12 C. 2. c. 25. All perſons who deal or 
work in leather, may buy all ſorts of tanned leather in 
open fair or market, whether curried or uncurried, being 
firſt ſearched and ſealed; and may cut and ſel] the ſame 
in any ſmall pieces in their open ſhops. /. 1. 

And by the 1 J. ſeſſ. 1. c. 33. All dealers or workers 
in leather may buy all ſorts of red tanned leather in open 
fair or market, whether curried or uncurried, being firſt 
ſearched and ſealed, and may ſell it again in their open 
ſhops, or cut and convert it into other made ware. 


ES | . Fa | 
6. Within London, or three miles thereof, no perſon wpere ir ex he 
ſhall ſell any wares appertaining to the miſtery of any ar- fald in London: 


tiſicer, cutting leather, but only in open ſhop, common 
fair or market, whereby the wardens may haye ſearch 
thereof; on pain of forfeiting the fame, and alſo 10s. 


1 F.. i- + 4D 


VIII. Of the manufafluring of leather, or exporting it, 


1. No ſhoemaker ſhall make any boats or ſhoes, or 


any part of them, of Engliſh leather wet curried (other Shoemaker's 


than deer ſkins, calves ſkins, or goat skins made and“ 
dreſſed like Spaniſh leather,) but of leather well and truly 
tanned and curried in manner aforeſaid, or of leather well 
and truly tanned only, and well ſewed, without mixing 
4 © OVEt» 
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overleathers, that is to ſay, part being neats leather, and 
part calves leather; nor ſhall put into any part of any 
| ſhoes or boots, any leather made of a ſheep skin, bull 
hide, or horſe hide; nor in the upper leather of any ſhoes, 
or into the nether part of any boots (the inner part of the 
ſhoe only excepted) any part of any hide from which the 
ſole leather is cut, called the wombs, necks, ſhanks, flank, 
powle or cheek ; nor ſhall put into the utter ſole any 
ether leather, than the beſt of the ox or ſteer hide ; nor 
into the inner ſole, any other leather than the wombs, 
neck, powle, or cheek; nor into the treſwells of the dou- 
ble ſoled ſhoes, other than the flanks of any the hides 
aforeſaid ; nor ſhall make or put to ſale between September 
20. and April 20. any ſhoes or boots meet for any perſon 
above four years old, wherein ſhall be any dry Engliſh lea- 
ther, other than calves skins or goat skins made or dreſſed 
like Spaniſh leather; on pain of forfeiting for every pair 
of ſhoes or boots 3s. 4d. and the value thereof. 1 F. 
„ 224) }. 28. — | 
Artificers worke- 2. And if any ſhoemaker, ſaddler, or other artificer 
ing bad leather. uſing of leather, do make any wares of any tanned leather 
inſufficiently tanned, or of tanned and curried leather be- 
ing not ſufficiently tanned and curried ; he ſhall forfeit the 
ſame, and the value thereof. 1 JF. c. 22. . 44. 
Sboemakers in 3. If any ſhoemaker or cobler within London or three 
London. miles thereof, ſhall put any tanned leather into any boots 
or ſnoes, or other things made of tanned leather, which 
ſhall not be well and perfectly tanned; or do put any cur- 
ried leather into boots or ſhoes or other things made of 
leather, which ſhall not be ſufficiently tanned and curried, 
and alſo ſealed ; he ſhall forfeit the ſame, and the value 
thereof, 1 7. c. 22. /. 44. 5 
Search in Lon- 4. And the maſter and wardens of the miſteries of cord- 
don for inſuffi- watners, curriers, girdlers, and ſadlers of London (on pain 
erent wares, of 40 1. for every year they make default, half to the king 
and half to him that ſhall ſue) ſhall once a quarter or 
oftner make ſearch and view of all boots and ſhoes, and 
other wares made of tanned leather, within three milesof 
London, and if they are not truly wrought, they may ſeize 
and carry the ſame to their ſeveral common halls. 1 J. 
„„ N 1 

And by the 1 W. ſeſſ. 1. c. 33. [. 3. Every hid&*skin, 
or piece of tanned leather ſhaved or liquored, of what co- 
lour ſoever, with any lawful liquor or dreſſing, and being 
well and truly curried, ſhall be deemed ware within the 
ſaid ſtatute of the 1 F. c. 22. | 


: s. All 


Leather. 


. All ſorts of leather and ſkins, tanned or dreſſed, Expertation. 
may be exported, 20 C. 2. c. 5. 9 Ann. c. 6. ſ. 4. 


IX. Importing of leather gloves or mitts. 


1. For encouragement of the importation of foreign 
kid and lamb ſkins unmanufactured ; if any foreign ma- 
nufactured leather gloves or mits fhall be imported, the 


ſame ſhall be forfeited, and may be ſearched for and feized 


by any officer of the "cuſtoms or exciſe : And every per- 
ſon importing the ſame, or aiding therein; or, being a 
vender or retailer of any kind of leather gloves or mitts, 
in whoſe poſſeſſion any ſuch foreign manufactured leather 
gloves or mitts ſhall be found; or who ſhall ſell or ex- 
poſe the fame to ſale; or conceal the ſame with intent to 
prevent the forfeiture; ſhall over and above the forfei- 
ture of the ſaid goods, and all intereſt he may have there- 
in, forfeit alſo 2001, with double coſts. 6 G. 3. c. 19. 
7 | 
2. 1 the ſeizure ſhall be out of the limits of the bills 
of mortality, and not exceed the value of 201. two ju- 
ſtices may hear and determine the ſaid cauſe of ſeizure of 
the ſaid goods. /. 2. f 

3. After condemnation, the ſame to be publickly ſold 
to the beſt advantage, by the candle, for exportation; 


and not to be delivered out, till ſecurity be given that 


the ſame ſhall be ex ported, and not landed in any part 
of his majeſty's dominions. 

4. Half the produce ariſing by the . to g0 to the 
king; and half to the officer who ſhall ſeize and ſecure 
the ſame. id. 

5. And if any doubt ſhall ariſe when the ſame were 
manufactured, the proof ſhall lie on the perſon in whoſe 


poſſeſſion they ſhall be found, and not on the proſecutor; 


and if no proof be given that they were manufactured in 
Great Britain, they ſhall without any further proceed- 
ing be taken to have been manufactured out of Great 
Britain. 


6. Provided, that if any perſon, in whoſe poſſeſſion 


ſuch goods ſhall be found (ſuch perſon not importing or 


concealing the ſame) ſhall diſcover upon oath, before one 
Juſtice, the perſon who ſold the ſame to him, ſo as ſuch 
vendor may be convicted; he ſhall be indemnified. 


7. The ſaid pecuniary forfeitures to be ſued for in the 
courts at Weſtminſter; and to be diſtributed half to the 
king, 
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king, and half to the officer who ſhall inform and ſue, 
8. But if the officers of the cuſtoms or 3 mall 
neglect or refuſe, for one calendar month after condem- 
nation, to proſecute for the pecuniary penalty; any other 
| perſon may ſue for the ſame, to be diſtributed as afore- 
faid, half to the king, and half to him that ſhall ſue. 
he 7. 
9. Provided, that nothing herein ſhall 43nd to ſub- 
ject any wearer of ſuch gloves or mitts, as part of his 
dreſs ny, to any forfeiture or pecuniary penalty. f 8. 


Lecturer. 


B the 13% 14 C. 2. c. 4. Lecturers in churches, un- 
licenſed, and not conforming to the liturgy, ſhall be 
diſabled, and "ſhall alſo ſuffer three months impriſonment 
in the common gaol ; and two juſtices (or the mayor in 
a town corporate ) ſhall, upon certificate from the ordi- 
nary commit them accordingly. J. 19-23. 


Lect. 


Meaning ofthe Rh ET (leth, Izthe, lathe) is of Saxon original, and 

werd, ſeemeth to be no other than the court of the /athe; 
as the county court is the court of the county. For in 
ancient times the counties were ſubdivided into lathes, 
rapes, wapentakes, hundreds, and the like. And the 
ſheriff twice a year performed his tourn or perambulation, 
for the execution of juſtice throughout the county. Afﬀ- 
terwards this power of holding courts was granted to divers 
great men, within certain diſtricts. And from hence, 
theſe courts, holden within particular parts of the county, 
have deſcended unto us without variation, under the name 
of the leet, leth, or lathe courts, 

Leet, what · 2. The court leet is a court of record, having the fame 
juriſdiction within ſome particular precinct, which the 
ſheriff's torn hath in the county. 2 Haw. 72. 


3. For 


1 
de 
nt 
IN 


1 


Leet. 
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3. For the leet, or view of frankpledge, was by the Leet derived 
king (for eaſe of the people) divided, and derived from the toms 


from the torn; who did grant to the lords to have the 


view of the tenants and reſiants within their manors; fo 
us the tenants and reſiants ſhould have the ſame Juſtice 


that they had before in the torn done unto them at their 
own doors, without any charge or loſs of time. 2 Inſt. 71. 


4. The inftitution hereof for keeping of the king's Frankpleage, 


peace, was, that every freeman at his age of 12 years 


(except peers, clergymen, and tenants in ancient de- 


meſne, 2 Haw. 57.) ſhould in the leet, if he were in any 
leet, or in the torn if he were not in any leet, take the 
oath of allegiance to the king; and that pledges or ſure- 
ties ſhould be found for his truth to the king, and to all 
his people, or elſe to be kept in priſon: This frank- 
pledge conſiſteth moſt commonly of ten houſholds, which 
the Saxons called theathung, in the north parts they call 
them zenmentale, in other places of Eng and tithing ; 
whereof the maſters of the nine families who were bound, 


were of the Saxons called freoborgh, which in ſome places 


is to this day called Freeborow, that is, free ſurety, or 
frankpledge, and the maſter of the tenth houſhold was 
called theothungmon, to this day in the weſt called 2/thing- 
men, and tihenheofod, and freeoborher, that is capitalis plegius, 
chief pledge; and theſe ten maſters of families, were 
bound one for another's family, that each man of their 
ſeveral families ſhould ſtand to the law, or if he were not 
fortchcoming, that they ſhould anſwer for the injury or 
offence by him committed. And the precinct of this 
frankpledge was called decenna, becauſe it conſiſted moſt 
commonly of ten houſholds ; and every man of thoſe ſe- 
veral houſholds, for whom the pledge or ſurety was taken, 
were called decennarii; which names are continued as 
ſhadows of antiquity to this day. 2 1nfl. 73. 

And by the due execution of this law, ſuch peace was 
univerſally holden within this realm, as no injuries, homi- 
cides, robberies, thefts, riots, tumults,. or other offences 
were committed; ſo as a man with a white wand might 
ſafely have ridden before the conqueſt, with much mone 
about him, without any weapon, throughout England. 

21 7+ 

But no perſon is obliged to appear at any Jen: within 
the precincts whereof he doth not reſide. 2 Fs 


5. He that claims a leet by charter, muſt hold it on the Leet when to be 


0 den. 


days preſcribed by the charter; he that claims it by pre- 
e on, may claim to hold it once or twice eyery year, 
al 
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at any ſuch days as ſhall upon reaſonable warning de ar 
pointed, if the uſage hath been ſo that it hath been * 
at uncertain times; or elſe it ought to be kept at ſuch cer- 
tain days and times, as by preſcription hath been certain- 
ly uſed. 2 Int. 72. 
Offences within 6. If a 3 done within the juriſdiction of the leet, 
the leet, not in- be not preſented in the leet, the ſheriff in his torn cannot 
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quirable in the inquire of it; for that which is within the precinct of the 


288 leet is exempt from the torn, otherwiſe there might be a 


double charge; but in that caſe a writ may be directed to 
the ſheriff to inquire thereof. 4 Lift. 261. 
It ſeems that a court leet is ſo far intruſted with the 
Steward may 
bs Foe bom keeping of the peace within its own precin&, that the 
effray. ſteward of it may by recognizance bind any perſon to the 


peace, who ſhall make an afffay in his preſence, ſitting ; 


the court, or may commit him to ward, either for want of 

ſureties, or by way of puniſhment, without de: manding 

any ſureties of him, in which caſe he may afterwards im- 
poſe a fine according to his diſcretion. 2 Haw. 4. 

8. The leet hath power to receive indictments of fe- 

What felonies 1 nies at the common law, but not of felonics by act of 
are eognizable in q * 

the leet. parliament, unleſs ſpecially. limited thereto. 2 H. H. 

71. 

eee aucber of offences, both by common law, and by {ta- 

tute; as for inſtance, tipling in alehouſes; affaults 

whereby bloodſhed enſueth ; common barators; bawdy 

' houſes, defects in bridges and highways ; deſtroyers of 

ancient boundaries; bakers; brewers; butchers; cur- 

riers; cottagers and inmates ; deciners or ſuitors not ap- 

pearing in the leet; eſtrays, waifs, and treaſure trove z 

cave droppers ; foreſtallers, regrators, ingroſſers; de- 

ſtroyers of game; gameſters; hedge breakers neglecters 

of hue and cry; higlers; innholders; millers; night 


walkers; common nuſances ; want of pillory and ſtocks, 


and common pounds; reſcous; ſcolds; ſhoemakers ; 
ſearchers of leather; ſtoned horſes of two years old put 
on the common; victuallers; conſtables neglecting watch 
and ward; weights and meaſures; and many others by 
particular ſtatutes. Wood. b. 4. c. 1. 

10. But a man cannot be preſented in the leet for ſur- 
- Private offences. charging the common, or for digging in the common; 
becauſe this concerns the private, not the publick intereſt, 
and belongs rather to the court t baron to inquire of it. 
Moad. b. 4. c. I. 


11. Alſo 


Furthermore, this court hath cognizance of a gest | 
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11. Allo no offence is cognizable in the leet, unleſs it wittia wha 
aroſe ſince the holding of the laſt court. 2 Haw. 66. time offences 
12. The conſtables of common right are to be choſen * 


Conſtables cho- 
_ ſworn in the leet or torn. 2 Hae: 62. b ring x 


ſen in the leet, 


. The leet ſeems not to be within the equity of the 1 


Rate of 1 R. 3. which requires that the jurors in the 
torn ſhall have 20s. a year freehold, or 268. 8d. copyhold 
or cuſtomary ; for it is ſaid, that any perſon happening to 
be preſent at the leet, or to be riding by the place where 
it is holden, may for the want of jurors be compelled by 
the ſteward to be ſworn, whether he be reſident within 
the leet or not; by which it ſeems to be implied, that any 
perſon whatſoever is capable of being put upon the jury 
in a court leet, 2 Haw. 69. 

14. Indictments in the leet ought to be by roll indent- deen, to 
ed, one to remain with the indictors, and the other with be in ented. 
the ſteward, to prevent embezilling. 2 Haw. 69. 

15. Although the leet may receive indictments of fe- 11e 
lony, yet it cannot hear and determine them, but muſt felonies, how to 
ſend them to the gaol delivery, there to be heard and de- be certified. 
termined, if the offenders are in cuſtody ; or remove them 
by certiorari into the king's bench, that proceſs may be 
made upon them to outlawry. 2 H. E. 75 

16. It ſeems to be agreed, that a preſentment in the Traverſe, 
leet of any offence within the juriſdiction of the court, 
being neither capital nor concerning any freehold, ſub- 
jects the party to a fine or amerciament without any farther 
proceeding, and admits of no traverſe to the truth of it: 

But if it touch the party's freehold, it may be removed 
Into the king's bench, and there traverſed, 1 Haw. 21 75 
whe 2 Haw. 71. 

A fine is a pecuniary puniſhment, aſſeſſed by the Fine. 
e for an offence or contempt committed in court, 
or by publick officers out of court, in adminiſtration of 
their offices; a fine is always aſſeſſed by the ſteward, and 
is not to be affeered, though ſometimes it is called an 
amerciament; and the lord by a ſpecial warrant to the 
bailiff may diſtrain, or he may have an action of debt, for 
a fine impoſed; but he cannot impriſon : But this is the 
voy court that can fine and not impriſon. Mood. b. 4. c. 

. 2 Haw. On. 

18. An amerciament is a pecuniary puniſhment, aſſeſſed Amerciament᷑. 
by the homage or jury, for offences committed out of 
court by private perſons, to be mitigated by affeerers 

(from affeurcr, to tax), who are to affirm the reaſonable- 
neſs thereof upon their oaths, where no exprels penalty is 


inflicted. 
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inflicted by ſtatute; and for this alſo the lord may have an ni 

action of debt, or may diſtrain of common right, and im- bu 

pound the diſtreſs, or ſell it at his pleaſure, but cannot | gr 
impriſon for it. Mood. b. „ va 
Amerciament 19. And upon preſentment of a nuſance, the ſteward an 
how recovered. may either amerce the perſon, and order him alſo to re- of 


move by ſuch a day, under pain of forfeiting a certain 
ſum; or he may order him to remove it, under ſuch a | 
pain, wirhout amercing him at all: and on preſentment 
at another court, that he hath not removed ſuch nuſance 
(having had notice thereof) the pain may be recovered 
by diſtreſs or action of debt, without farther proceeding. 


2 Haw; 61. 
By-laws. 20. It ſeemeth that of common right any court leet, 
with the aſſent of the tenants, may make bye-laws under 25 
certain penalties, in relation to matters properly within d | 
the cognizance of ſuch court, as the reparation of the 5 
highways, and the like: and alſo a court baron by cu- K n 
ſtom may make bye-laws, for the well regulating of com- mh 
mons, and ſuch like private matters. And therefore 4 
where a court leet and baron are holden together, as oy 
they uſually are, it ſeems, that what is tranſacted therein, pt 
in relation to publick matters, ſhall be applied to the ju- pa 
riſdiction of the court leet, and what is done in-relation 15 
to private matters, ſhall be intended to be done by the 1 
court baron. 2 Haw. 68. 3 
Wee and 21. The lord of the leet ought to have a pillory and 3.47 
Aocks. tumbre] ; and for want thereof, he may be fined, or his 3 3 
liberty ſeized. Cro. El. 698. | rr 
But the ſtocks are to be provided at the charge of the 1 
town; for originally they were not to puniſh, but to 85 
Keep men in hold. Wood. b. 4. c. 1. | | WIN 
Bufneſedevolve3 22. But the Buſineſs of the leet hath declined for many PRI 
on the ſeſſions. years; and is devolved on the quarter ſeſſions. 455 
man 
wy in, : ' — that 
| pecte 
| I comy 
Vetter. 1 them 
viour 
B* the G. c. 22. 1 0 3% It any per- 6. 
ſon ſhall knowingly ſend any letter, without any that 
name ſubſcribed thereto, or ſigned with a fictitious name, ar 
or K. 


demanding money, or other valuable thing; or threat- 
ning 


Letter. 


ning to kill or murder any of his majeſty's ſubjects, or to 
burn their houſes, outhoufes, barns, ſtacks, of corn or 
grain, hay or ſtraw; tho' no money or veniſon or other 
valuable thing be demanded by ſuch ſetter; or ſhall reſcue 
any perſon in cuſtody for ſuch offence ; he {hall be guilty 
of felony. without benefit of clergy. 

Seditious or defamatory letters, belong to title Libel, 


Lewdnels. 


I. __ any offend their brechren by Jabber re dem, 

inceſt, or any other uncleanneſs, the churchwardens 
ſhall preſent them to the ordinary, and they ſhall not be 
admitted to the holy communion, till muy be reformed. 
Can. 109. 

2. But altho' lewdneſs be properly puniſhable by the 
eccleſiaſtical, law, yet the offence of keeping a bawdy- 
houſe cometh alſo under the cognizance of the law tem- 
poral, as a common nuſznce, not only in reſpect of its 
endangering the publick peace, by drawing together diſſo- 
lute and debauched perſons, but alſo in reſpect of its ap- 
parent tendency to corrupt the manners of both "ſexes. 
3 Inſi. 205. 1 Haw. 196. 

3. And in general, all open lewdneſs groſsly ſcanda- 
lous is puniſhable upon indictment at the common law, 
1 Haw. 7. 

4. And offenders of this kind are puniſhable not only 
with fine and impriſonment, but alſo with ſuch infamous 
puniſhment as to the court in diſcretion ſhall ſeem pro- 
per. 1 19060 

5. And upon information given to a conſtable, that a 
man and woman are in adultery or fornication together, or 
that a man and woman of evil report are gone to a ſuf- 
pected houſe together in the night, the officer may take 
company with bim, and if he find them fo, he may carr 
them before a juſtice, to find ſureties of the good beha- 
viour. Dalt. c. 124. 2 Haw. 61. 

6. For it ſeems always to have been the better opinion, 
that a man may be bound to his good behaviour, for 
haunting bawdyhouſes with women of bad fame, as alſo 
for keeping bad women in his own houſe. 1 Haw. 132, 


7. And 
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Tewdnels. 


7. And a wife may be indicted together with her huſ- | 
band and condemned to the pillory with him, for keep- 


ing a bawdy-houſe ; for this is an offence as to the go- 
vernment of the houſe; in which the wife has a principal 


- ſhare; and alſo ſuch an offence as may generally be pre- 


ſumed, to be managed by the intrigues of her ſex, 1 


Haw. 2. 
8. And if a wife go away, and remain with an adul- 


terer without being reconciled to her huſband, ſhe ſhall 


| loſe her dower. 2 Infl. 435. 


9. But if a perſon is indicted for frequenting a bawdy 
houſe, it muſt appear that he knew it to be ſuch a houſe; 
and it muſt be expreſly alledged that it is a bawdy houſe, 
and not that it is ſuſpected to beſo. Mood. b. Z. c. 3. 

10. On an indictment for keeping a diſorderly houſe, a 
female witneſs ſwore, that ſhe was a ſailor's wife, and du- 
ring her huſband's abſence. out of the realm ſhe had often 
proſtituted herſelf there: Lord Raymond ſaid, it was an 


odious piece of evidence and ought not to be heard. Barl. 


Bawdy- b. n 
11. But it is ſaid a woman cannot be indicted for be- 
ing a bawd generally, for that the bare ſolicitation of cha- 


ſity is not indictable. 1 Haw. 196. 1 Salk. 382. 


Indictment for keeping a diſorderly houſe. 


Weſtmorland. =” E jurors for our lord the king upon 
oath preſent, that A. O. late of —— 

in their ſaid county, labourer, on the day of 
in the ——— year of the reign of —— and at divers other 
times as well before as after, with force and arms at 
aforeſaid, in the county aforeſaid, did keep and maintain, and 
yet doth keep and maintain, & certain common, ill: governed and 
diforderly houſe, and in his ſaid houſe, for his own lucre and 
gain, certain evil and ill-diſpoſed perſons, as well men as wo- 
men, of evil name and fame, and of diſhoneſt converſation, to 
requent and come together then, and the ſaid divers other times, 
there unlawfully and wilfully did cauſe and procure, and the 
aid men and women, in the ſaid houſe, at unlawful times, as 
wvell in the night as in the day, then and the faid other times, 


there to be and remain, drinking, tipling, whoring, and mij- 


behaving themſelves, unlawfully and wilfully did permit, and 


et doth permit, to the great damage and common nuſance © 
ell the ſubjefts of our ſaid lord the king, and againſt the peace 


of our ſaid ford the king, bis crown and dignity. 
LOA, 
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Libel, 


I. What it is. beet, 
II. Who are puniſhable for it. 
III. How puniſhable. 


J. What i is. 


A Libel is a malicious defamation of any perſon, expreſſed 
either in printing or writing, figns or pictures, to a- 
ſperſe the reputation of one that is alive, or the memory of one 
that is dead. Wood. b. 3. c. 3. 


A malicious defamation | And the ſcandal which is expreſ- 
ſed in a ſcoffing and ironical manner, is as properly a ma- 
Iicious defamation, as that which is expreſſed in direct 
terms; as where a perſon propoſes one to be imitated for 
his courage, who is known to be a great ſtateſman, but no 
ſoldier ; and another to be imitated for his learning, who 
is known to be a great general, but no ſcholar ; and the 
like: which kind of writing is as well underſtood to mean 
only to upbraid the parties with the want of theſe qualities, 
as if it had directly and expreſly done ſo. 1 Haw. 194. 

And from the ſame foundation it hath alſo been reſolved, 
| | that a defamatory writing, expreſſing only one or two let- 
| ters of a name, in ſuch a manner, that from what goes be- 
IS fore and follows after, it muſt needs be underſtood to ſig- 
. FF - nity ſuch a particular perſon, in the plain, obvious, and 
7 | natural conſtruction of the whole, and would be perfect 
1 | nonſenſe if reſtrained to any other meaning, is as properly 
F 2 ibel, as if it had expreſſed the whole name at large; for 
it brings the utmoſt contempt>upon the law, io ſuffer its 
0 | zuſtice to be eluded by ſuch trifling evaſions: And it is a 
. | ridiculous abſurdity to fay, that a writing which is under- 
I food by every the meaneſt capacity, cannot poſſibly be un- 
5 derſtood by a judge and jury. 1 Haw. 194. | 
, And it matters not whether the libel be true, or whether 
tne party againſt whom it is made be of good or bad fame; 
a por in a ſettled ſtate of government, the party grieved ought 

Oo complain, for any injury done to him, in the ordinary 
2 dourſe of law, and not by any means to revenge himſelf, 
eiter by the odious courſe of libelling, or otherwiſe, 5 Co. 
5. But this is to be underſtood, when the proſecution 
VoLe III.,. 8 | 18 
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Lib gel. 


is by information or indiftment : Ls in an action on the 
caſe, one may juſtify that it is true. g. „ 


Of any perſon] Where a writing inveighs againſt man— 
kind in general, or againſt a particular order of men, as 
for inſtance, men of the gown, this is no libel; but it 
muſt deſcend to particulars and individuals to make it a 
libel. 3 Scl. 224. 

And it hath been agreed in the court of king's bench, 
that a writing full of obſcene ribaldry, without any kind of 
reflection upon any one, is not puniſhable at all by any 


- proſecution at common law: yet it ſeems that the author 


may be bound to his 5 behaviour, as a ſcandalous perſon 
of evil fame. 1 Haw 

But if the libel is =D againſt a private perſon, yet it 
deſerveth ſevere. puniſhment ; for albeit the libel be a— 


gainſt one, yet it inciteth all thoſe of the ſame family, 


kindred, or ſociety, to revenge, and ſo tendeth hy con- 
ſequence to quarrels, and breach of the peace, and may 
be the cauſe of cffuſion of blood, and of great inconve- 
nience: But if it be againſt a magiſtrate, or other pub- 
lick perſon, it is a greater offence ; for it concerneth not 
only the breach of the peace, but the ſcandal of the go- 
vernment. 5 Co. 125. 


Expreſſed either in printing or writing, ſigns or pictures. ] 
A libel is either in writing, or without writing : In wrti- 
ting, when an epigram, rhy me, or other writing 1s pub- 
liſhed to the contumely of another, by which his ſame or 
dignity may be prejudiced : Without writing, may be by 
pictures, as to paint the party in any ſhameful and igno- 
minious manner; or by ſigns, as to-fix a gellows, or 
other reproachful and ignominious ſigns at a man's door. 
5 Co. 125. | 

E. 7 GC. Mayor of Northampton's caſe, He ſent lord 
Halifax a licence to keep a publick houſe, which the 
court faid was a libel] in the caſe of a perſon of his quality, 


and granted an information for it. Str. 422. 


Or the memory of one that 1s dead.] For the offence i 1s 
the ſame, whether the perſon libelled be alive or dead. 
5 Co. 125. 


II. Who 


e adju 
cuſtody 
evidenc 


bel. 


II. Who are puniſhable for it. 


It is certain, that not only he who compoſes a libel, or 
procures another to compoſe it, but alſo he who publiſhes, 
or procures another to publiſh it, are in danger of being 
puniſhed for it; and it is ſaid not to be material, whether 
he who diſperſes a libel know any thing of the contents or 
effect of it or not; for nothing would be more eaſy, than 
to publiſh the RE, virulent papers with the greatelt fecu- 
rity, if the concealing the purport of them from an illite- 
rate publiſher, would make him ſafe in diſperſing them, 
1 Haw. 195. 

Alſo it hath been ſaid, that if he who hath either read 
a libel himſelf, or hath 8 it read by another, do after- 
wards malicioully read or repeat any part. of it, in the pre- 
ſence of others, or lend or thew it to another, he is guilty 
of an unlawful publication of it. I Haw. 195. 

Alſo it hath been hoiden, that the copying of a libel ſhall 
be a conclufive evidence of the publication of it, unleſs the 
party can prove, that he delivered it to a magiſtrare to 
examine it. I Haw. 195. | 

And it hath been ruled, that the finding a libel on a 
bookſeller's elf, is a publicatio n of it by the bookſeller; 
and that it is no excule to fay, that the ſervant took it 
into the ſhop without the maſter's knowledge; for the law 
preſumes the maiter to be 4 rears what the ſervant 
does. Sr. C. 7. 1. p. 33. K. and Dodd, 10G. 

And it feems to be the better opinion, that he who firſt 
writes a libel dictated by another, is thereby guilty of ma- 
king 1t, and conſequently puniſhable for the bare writing ; 
for it was no libel, till it was reduced to Writing: Foe 
the eſſence of a libel conliſteth in the writing of it; for if 
a man {peaks ſuch words, unleſs the words be put 8 Vrie 
ting, it is not a libel. 2 Salk. 419. 1 Haw. 195. 

Alſo it hath been reſolved, that the ſending of a letter 
full of provoking language to another, without PLD boo 
It, 1s highly puniſhable, as manifeſtly tending to- a diſtur- 
bance of the peace. 1 Haw. 195. 

But it hath been reſolved, that he who barely reads a 
libel in the preſence of another, without knowing it be— 
fore to be a libel, or oY is only proved to have had a 
libel in his cuf ſtody, ſhall not in reſpect of any ſuch act 
be adjudged the 1 of it. But the having in one's 
cuſtody a written copy of a libel publickly known, is an 
evidence of the publication of it. 1 aw. 196. 


8 2 | 'The 


Libel, 
The way of a man to keep himſelf out of danger in 
ſuch caſes is, if he finds a libel, and it be compoſed 


againſt a private perſon, he either may burn it, or forth- 


with deliver it to 2 magiſtrate z but if it concerns a ma- 
giſtrate, or other publick perſon, he ought immediately 
to deliver it to a magiſtrate, to the intent that by exami- 
nation and enquiry, the author may be found and pu- 


niſned. 5 Co. 125. 
LI. How puniſhable. ' 


There ſeemeth to be no doubt, but that the offenders 
may be condemned to pay ſuch fine, and alſo to ſuffer ſuch 
corporal puniſhment, as to the court in diſcretion ſhall ſeem 
proper, according to the heinouſneſs of the crime, and the 
circumſtances of the oftender, 1 Hau. 196. 

And it hath been adjudged, that libels, as having a di- 
rect and immediate tendency to a breach of the peace, are 
indictable before juſtices of the peace. 2 Haw. 40. 

On an indictment ſetting forth the offence, according ts 
the tenor and to the el Follrwing, it was agreed by the 
court, that 7s the effec? following had been naught, being 
vague and uſeleſs words; for the court muſt judge of the 
words themſelves: but the words, according to the tenor, 
do correct the defect ; for they import the very words 
themſelves, for the tenor oof a thing is the tranſcript and true 
copy of it, to which it may be compared: and therefore 


of words fpoken there can be no tenor, becauſe there is 


no written original. 2 oak, 417. 3 Salk. 225. 

And it muſt be proved to be a or publiſhed, in 
the county laid in the indictment ; all matters of crime 
being local. Read. Lib. State Tr. V. 3. 774, 775. V. 4. 
672 


Indictment for a libel. 


H ;zurors for our lord the king upon their cath pre- 
ſent, that A. O. late of 

- — gentleman, not having God before his eyes, but moved 
by the mitigation of the devil, and falſely and malicioufly con- 
triving and intending 1d bring eur ſaid lerd the king into 
hatred and infamy among his ſabiecis, and to move ſedition 
amongſi the ſubjects of our faid lord the king, did on the 
— day /-in the year of the reign 
with force and arms, at — ei, in 


of 


ihe cx 2½reſaid, falſh, ſeditiouſly, and Mui: ouſly write 
| and 


in the county of 


Libel. 


and publiſh, and cauſe to be tritten and publiſhed, a certain 
falſe, ſeditious, and ſcandalous libel, intitled In 
which faid libel are contained, among other things, divers 
falſe, ſeditious, ſcandalous, and malicious matters according 
to the tenor following, to wit, And in anether part 0 
the {ame libel are contained divers other falſe, ſeditious, ſcan- 
dalous, and malicious matters, according to the tenor follow- 
ing 1 the evil example of all others in the like caſe 


offending, and againſt the Peace of cur _ lord the king, his 


crown and dignity, 


Linen cloth. 


OR the duties on linen cloth printed or ſtained ; fee 
title Extiſe. 
For journeymen and other workmen imbezilling the 
materials of the linen manufacture, ſee tittle Servants. 
1. Any perſon, native or foreigner, may without pay- 
ing any thing, in any place, privileged or- unprivileged 


101 


o may fer up 
5 trades in the li- 


curporate or not corporate, ſet up and exercife the occu- nen manufac- 


hation of breaking, hickling, 


ds alſo for making and whitening of ten 2s alſo of 
ſpinning, weaving, making, whitening, or bieaching 
any cloth made of hemp or flax only ; as alſo the miſtery 
of making twine or nets for fiſhery, or of ſtoving of cord- 
age; as alſo the trade of making tapeſtry hangings. 


| 15 
5 2. „ FS £2. 


And all foreigners that ſhall uſe any the trades aforeſaid 


three years, ſhall (taking the oaths of allegiance and ſu- 


premacy before two juſtices near unto their dwellings) en- 
Joy all privileges as natural born ſubjects. 


To 


or dreſſing of hemp or flax; dure. 


2. Whereas certain evil diſpoſed perſons, by ſundry neceitful ma- 
devices, ſtretch linen cloth both in length and breadth, Ku vt ku: 


and then with battledores or otherwiſe beat the fame, caſt- ern. 


ing thereupon certain deceitful liquors mingled with chalk 


and other like things, whereby the cloth is made finer 


and thicker to the eye, but the threads are thereby looſened 


and made weak: If any perſon ſhall hereafter uſe the {aid 
deceits, or do any other act with any linen cloth whereby 
it ſhall be made worſe, the ſaid cloth {hall be forfeited, 
and the offender puniſhed by one month's impriſonment 
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102 L. inen cloth. 


at the leaſt, and pay ſuch fine as the juſtices ſhall aſſeſs 
.. . 

And the judges of aſize, and juſtices of the peace or 
three of them (1 VU) may hear and determine the ſame in 
their ſeſſions, by information, indictment, or upon the 
traverie of any preſentment or indictment found before 
them. /. 2. 

And if any perſon ſhall ſcize any ſuch deceitful linen 
cloth, he ſha}l at the next ſeſſions, or before two juſtices 
(1 9.) make due information of the ofence and of the 
ſeizure, or «le ſhall procure the offender to be indicted 
at the next ſeſſions, and ſhall alſo be bound by tECOgNI - 
zance or obligation to purſue che ſame with effect and to 
give evidence, and to pay the moiety df what he ſhall 
recover, to the ſheriff or other accountant to the uſe of 
the king. And the other half ſhall go to the informer or 
proſecutor, / : 

And the juſtices before whom the offence ſhall be tried, 
ſhall certify the ſame by eſtreat into the exchequer year ly 
at Michaclmdas as they do other eſtreats, and thereupon the 
barons may make proceſs for ſo much thereof as apper- 
taineth to the king, in like manner as for other fines. 

4. 

Deſtrpying SE 2. Py the 18 G. 2. c. 27. Every Kron who ſnail, by day 
work:1:C, oi or-night, feloniouſly iteal any linen, fuſtian, calico, or 
n cotton cloth; or cloth worked, woven, or made of any 
"Tt cotton or linen yarn mixed; or any thread, linen, or 
cotton yarn ; linen or cotton 4088 incle, filleting laces, 
or any other linen, fuſtian, or cotton goods, laid to be 
printed, whitened, bowked, Ane e or dried, to the 
value of 10 8. or ſhall how: ingly buy or receive any ſuch 
wares ſtolen, ſhall be guilty of fclony without benefit of 


clergy. 
And by the 4 G. 3. c. 37. If any perſon ſhall, by day 
or night, break into any houſe, ſhop, cellar, vault, or 


other place or building, or by force enter into any houſe, 
ſhop, cellar, or vault, or other place or building, with 
intent to fteal, cut, or deſtroy any linen yarn, or any 
linen cloth, or any manufacture of linen yarn n 
to any manufactory, or the looms, tools, or implements 
uſed therein; or ſhall wiltully or maliciouſly cut in pieces 
or deftroy any ſuch goods, when expoſed'either to bleach 
or dry; he ſhall be guilty of felony without benefit of 


clergy. / 16, 


FIS i 
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Linen cloth, 
4. If any perſon ſhall cauſe any ſtamps to be afixed 
to any foreign linens imported, in imitation of the ſtamps 


put on Scatch or Iriſh linens ; he ſhall forfeit 5 J. for each 
piece: Or if any work hall expole or pack up for fale 


any foreign linens (knowing them to be fo ſtamped) as: 


the manufacture of Scotland or Ireland; he ſhall forfei: the 
fame, and allo 5 J. for each piece, And if any perſon 
ſhill atix any counterfeit ſtamp on any linen of the ma- 
nufacture of Great Britain or Ireland, in order to vend 
the ſame as linens duly ſtamped ; he thgll forfeit 5 J. 
each piece: Andit any perſon ithal! expoſe or pack up for 
ſale, any ſuch linens, knowing them to be fo ſtamped; 
he {hall fofehs the ſame and alſo 5 J. for each picce. 
17 G2; 

And one © RT may CO 5 the offender on the oath 
of one witneſs, and may grant his warrant for diſt:eſs and 
ſale ; and for want of ſufficient diſtreſs, any juitice, on 
proof thereof made on oath by the perſon executing the 
warrant, may commit him to gaol for fix months, unlets 
it be paid fooner: Which penalty ſhall go to the infor- 
mer, deducting 28. in the pound to be paid to the con- 
ſtabie who ſha}] execute the warrant, /. 2. 


5, By the 18 G. 2. c. 36. and 21 G. 2. c., 25. nd 
bruks and launs 


32 C. 2. 6.3% and 7 Go 3. c 43. hire are mans 
{tri1ciions relating to the z2portation of foreign canbricks 
and French Jawns, which not falling under the Cognt- 
zance of juſtices of the pace, are here omitted. 
| Sone the wear iro of the faid (foreign) cambricks 
or French lawns, it is enacted, that no ner fon * wear 
any cambrick or French „ on pain of 5]. to he in- 
former, on convict:on by oath of one witnels WED one 
juſtice; who ſhall, on information on oath in fix days 
after the offence committed, fummon the party, znd on 
his appearance or contempt proceed to ex mine the mat- 
ter, and on due proof thercof made, eitner by confeſ— 
ſion, or oath of one witneſs, hear and e the fame, 
and cats the penalty to be levied by diareſs. The p. 
ggrieved may appeal to the next ſeſlions, glwing | 
days notice. I 207 /[t- 
And if any perſon Hal! 2 Jor expoſe to ſale any cam- 
brick or French lawns, made or not made up {except for 
exportation) ; he thali forfeit 5 l. in like manner, 19 C. 
2. E, 30. 55 45 5 


Butit the weaver ſhall, on _ oath before a juſtice, diico- 
ver the le:ler K hall be diich irged, and the eller on 
ſhall be liable. 188 / 61» 
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Linen cloth, 


And where ſuch wearer ſhall: be excuſed by diſcovering 


the vender, the penalty on the vender ſhall go to the per- 
ſon who informed againſt the wearer. 21 G. 2. c. 26. 


And any milliner or che perſon, who ſhall for hire 


make up any cambrick or French lawn for any wearing 


apparel, ſhall be liable to the penalties inflicted on the 
vender. 21G. 2. c. 26. / 5. 

And where an offender is a feme covert, living with 
her husband, the penalty ſhall be levied on the 3 of 
the husband. 27 C. 2. c. 26. Fo + 

e. 37. and 7 G. 3. e. 43. there are 
divers regulations concerning the making and ftamping 
cambricks and lawns made in England; and if any per- 
ſon ſhall forge and counterfeit ſuch ſtamp, he ſhall be 


guilty of felony without benefit of of clergy. 


Ling. Burning of it. See Burning, | 


FL. ondon. 


Tier are many acts of parliament relating to the 
city of London and other places within the bills of 
mortality, which being only local are not within the com- 
paſs of this work; and which would require a diſtinct vo- 


lume of themſelves. Sir John Fielding, in his & Extract of 


<< the penal laws relating to the peace and good order of 
& the city of London, hath collected theſe partly, amongſt 
other more general laws, for the inſtruction. of ignorant 
offenders, and admonition of the unwary. It would be 


a work of further ſervice to the metropolis, if ſome perſon 


would undertake a compleat collection and digeſt of all the 
laws relating to the cities of London and Hgfiminſter, and 
other places within the bills; out of which might be ſe— 
lected again, ſuch only as concern the office of a juſtice 
of the peace in particular. 


Lord's 


horſe 
Carm 
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TLoꝛd's day, 


15 LL perſons, not having reafonable excuſe, ſhall 1 2 
: reſort to their pariſh church or chapel (or to ſome ſord's gg 
congregation of religious worſhip allowed by the tolera- 

tion act) on every ſundy; on pain of puniſhment by the 

cenſures of the church, or of forfeiting 18. to the poor 

for every offence. 1 El. c. 2. f. 14. 24. To be levied 1 
by the churchwardens by diſtreſs, by warrant of one juſtice. 1 
37. | ll. 

2. King James the firſt, in 1618, publickly declared to Sports on the | Wh 
his ſubjects, in what was called the book of ſports, theſe lord's day. g 
games following to be lawful, viz, dancing, archery, leap- 11 
ing, vaulting, maygames, whitſon ales, and morris dances Mt [ 
and did command that no ſuch honeſt mirth or recreation 
ſhould be forbidden to his ſubjects on ſunday after evening 
ſervice: But reſtraining all recuſants from this liberty; | 
and commanding each pariſh to uſe theſe recreations b 414. 
itſelf; and prohibiting all unlawful games, bear baiting, | | 
bull baiting, interludes, and bowling by the meaner ſort. ; 
Dalt. c. 46. | | 
After which it was enacted by the ſtatute of the 1 C. c. 

T. that there ſhall be no concourſe of people cut of their 
own pariſhes on the lord's day, for any ſports or paſtimes ; 
nor any bear baiting, bull baiting, interludes, common 
plays, or other unlawful exerciſes and paſtimes uſed by any I | 
perſons within their own pariſhes ; on pain that every offen- | 
der, being convicted within a month after the offence, be- 

fore one juſtice on view, or confeſſion, or oath of one 

witneſs, ſhall forfeit for every offence 38. 4d. to the 

poor, to be levied by the conſtable and church-wardens | 
by diftreſs : In default of diſtreſs, the party to be ſet pub- ö 
lickly in the ſtocks for three hours. | 


3. By 1 J. c. 22, No ſhremaker ſhall ſhew, to the in- x,rcfng 
tent to put to ſale, any ſhoes, boots, buſkins, ſtartops, worldly callings 
 lippers, or pantofles, upon the ſunday; on pain of 38. 4d. - the OR 
a pair, and the value thereof: to be recovered at the aſ- WM 
zes, ſeſſions, or leet; one third to the king, one third | 
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to him who ſhall ſue, and one third to the town or lord 


of the leet. /. 28, 46, 50. | 
And by the 3 C. c. 1. No carrier with any horſe or 
horſes, nor waggonmen with any waggon or waggons, nor 
carmen with any cart or carts, nor wainman -with any 
| I Wain 
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Lo2d's day. 


wain or wains, nor drovers with any cattle, ſhall by them- 
ſelves, or any other, travel on the lord's day, on pain of 
20 8. or if any butcher, by himſelf, or any other for him, 
with his privity and conſent, ſhall kill or fell any victual 


on the lord's day, he ſhall forfeit 68. 8d. The conviction 


to be in ſix months before one juſtice, or mayor, on view, 
or confeſſion, or oath of two witneſſes; to be levied by 
the conſtable or churchwarden, by diſtreſs; or to be re- 
covered in any court of record, in any city or town cor- 
porate, before the juſtices in ſeſſions ; to be applied to the 
uſe of the poor, except that the juſtice may reward the 
informer or proſecutor with part of the forfeiture, not ex- 
ceeding one third part. : 
And by the 29 C. 2. c. 7. it is further enacted, that no 
drover, horſe courſer, waggoner, butcher, higler, or any of 
their ſervants, ſhall travel, or come to his inn or lodging 
on the lord's day, on pain of 20s. and in genera], that no 
tradeſman, artificer, workmen, labourer, or they fn, ſhall 
do or exerciſe any worldly labour, buſineſs, or work of 
their ordinary callings on the lord's day ; (except works of 
neceſſity and charity; and except drefling of meat in fa- 
milies, and dreſſing and ſelling of meat in inns, or cooks 


mops, or victualling houſes, for ſuch as cannot other- 


wiſe be provided; and by the ꝙ Ann. c. 23. /. 20. except 
licenſed hackney coachmen and chairmen within the bills 
of mortality ;) on pain of every offender above 14 years 
of age forfeiting 58. and alſo that no perſon ſhall publickly 
cry, ſhew forth, or expoſe to ſale, any wares, merchandizes, 
fruit, herbs, goods or chattels whatſoever, on the lord's 


day (except crying and ſelling of milk, before nine in 


the morning and after four in the afternoon ; and except 
mackarel, which may be ſold on ſundays, before or aſter 
divine ſervice, by the 10 & 11 V. c. 24. /. 14.); on pain 
of forfeiting the ſame ; and alſo that no perſon {hal} uſe, 
employ, or travel on the lord's day, with any boat, 
wherry, lighter, or barge (unleſs allowed by a jultice of 
peace, on extraordinary occaſion; and except 40 water- 
men who may ply on the Thames on ſundays betwixt Vaux- 
hall and Limehouſe, by the 11 & 12 V. c. 21. /. 13) 
on pain of 5s. and if any perſon offending in any of the 

premiſſes, ſhall be thereof convicted in ten days at- 
ter the ee, before one juſtice, on view, or con- 
feſſion, or oath of one witneſs, the jultice mall! give 
warrant to the conſtables or church wa to ſeize the 
goods cried, ſhewed forth, or put to ſale, and to ſell the 
ſame; and to levy the other forfcitures by diſtreſs; to 
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the uſe of the poor, except that the juſtice may out of 

the ſame reward the informer with any ſum not exceeding - 
one third part. And for want of diſtreſs, the offender 

{hall be ſer publickly in the flocks for two hours. 

By the 2 G. 3. c. 15. £#þ carriages ſhall be allowed to 
paſs on ſundays and ne, whether laden or returning 
oY „ | 1 
2 G. 2. K. and Gax, An information was moved 
in ag inſt a juſtcie of the peace, for refuling to receive an 
information againſt a baker, for exerciſing his trade on a 
contrary to the aforeſaid ſtatute of the 29 C. 2. 
c. On ſhewing cauſe, it appea'ed, thit the charge 
againfl the baker was, not for bab ing bread, but for baking 
puddings and pies, and other ſuch things for-dinner. And 
the court were of opinion, that this was not an offence. 
within the act; but falls within the exception of works 
of neceſſity and charity, and within the equity of the 
proviſo as being a cook's ſhop; there being the {ame rea- 
ſon that the baker ſhould bake for others, as that a cook 
ſhould roaſt and boil for them: And it is better that one 
baker and his men ſhould ftay at home, than many fami- 
lies and ſervants. And the rule to ſhew cauſe was diſ- 
charged, with colts, Barret, aan e. 715. | 
4. No perſon upon the lord's day, {hail {erve or execute Serving proceſs 

any Writ, procels, warrant, order, 1% or decree on the lord's day. 
(except in caſes of treaſun, felony, or breach of the 
peace), but the ſervice thereof ſhall be void; and the per- 
fon ſerving the ſame ſhall be as liable to anſwer damages 
to the party grieved, as if he had done the ſame without 
any writ, proceſs, Warrant, oidcr, judgment, or decree. 
29 125 2. C. 7. 5 6. - 

But this doth not extend to ecclchiaſtical proceſs, as ci- 
tations, or excommunications.. Gzbſ. 271. 

A juſtice 1ftued a warrant ts the conſtable, to make a 
perſon find ſuwreties for his good behavicur the conſtable 
executed the warrant on a /unday, and he was juſtified by 
the court; who reſolved, that a warrant for tie good be- 
hayiour is a warrant for the peace, and more; and that 
this ſtatute is to be favourabiy interpreted for the peace. 
Raym. 2 


Fay O. 


5. No hundred ſhall he anſwe able for any robbery on , bbety on the 
the lord's day: Nevertheicts the inhabitants ſna make d' aye 
hue and cry after the offenders, on pain of toriciting * 
the king as much money as might have beer, 


a\ recovered 
by the party robbed againſt the hundred, if he hal 
robbed on any other day. 29 C. 2. c. 7. 7 . 
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Lord's day. 


Warrant on the 3 C. c. 1. and 29 C. 2. c. 7. to levy 
208. on a carrier for travelling on the Lord's day; 
which ſame will do, mutatis mutandis, for the 
other penalties under this tile. 


To the conſtable of in the ſaid 
Weſtmorland, county, and to the churchwardens cf 
| the pariſh of in the ſaid county. 


52 radni MUCH as A. O. % in the county of 

| carrier, is duly convicted before me J. P. eſquire, 
ene of his majeſty's juſtices aſſigned to keep the peace in the ſaid 
county, and alſo to hear and determine divers felonies, treſpaſſes, | 
and other miſdemeanors in the ſaid county commutted, for that. 
he the faid A. O. on the ——— day of — in the 
year of the reign of ————= being the lors day, 
commonly called ſunday, with his horſes into and through the 
ſaid pariſh of did travel, contrary to the Natules in 
that caſe made and provided, whereby he hath forfeited the ſum 
of 208. of lawful! money of England; theſe are therefore to 


command you forthwith to levy the ſaid ſum of 20 s. by diſtrain- 
ing the goods and chattels of him the ſaid A. O. And if 
ꝛbithin the ſpace of | five] days next after fuch diflreſs by you 


taten, the ſaid ſum ſhall not be paid, together 191th the reaſona- 
ble charges of taking and keeping the ſame, that then you do ſell 


the ſaid goods and chattels jo by you aiftrained, and out of the 


money ariſing by ſuch ſale, that you do pay the ſum of Gs. 8 d. 
fart of the ſaid ſum of 20 8. to A. I. of ———— yeoman, 
who informed me of the ſaid offence, and that you ſee the re- 
maining ſum of 138. 4 d. employed to the uſe of the poor of 


your ſaid pariſh of ——— returning to him the ſaid A. O. 


the overplus upon demand, the reaſunable charges of taking, 
keeping, and ſelling the ſaid diſtreſs, being firſt deducted. 
And you are to certify to me, with the return of this precept, 


what you ſhall have done in the execution thereof, Herein fail 


in the ſaid 


7 net. Given under my hand and ſeal at 
county, the day of 


Lotteries. See Gaming. 
Low Wines. Exciſe, 
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Lunaticks 


r. A7ON compos mentis is of four kinds; 
Firſt, Ideots; who are of non ſane memory from whe, 
their nativity, by a perpetual infirmity. 

Secondly, Thoſe that loſe their memory and under- 
ſtanding by the viſitation of God, as by licknels or other 
accident, 

Thirdly, Lunaticks : who rs ſomecimnes chats under- 
ſtanding, and ſometimes not. 

Fourthly, Drunkards; who by their own vicious act 
for a time deprive themſelves of their memory and under- 
ftanding. 1 It. 247. 

2. He who incites a madman to do a murder, or other Inciting him to 
crime, is à principal offender, and as much puniſhable as commit a crime. 
if he had done it himſelf. 1 Haw. 2. 5 

But ideots and lunaticks, who are under a natural EY 
ata of diſtinguiſhing between good and evil, are not — 2 
puniſhable by any criminal proſecution. 1 Haw. 2, fenccs. 

Yet drunkards ſhall have no privilege by their want of 
ſound mind ; bur ſhall have the fame judgment as if they 
were In their right tenſes. x Taft. 247. 1 Haw. 2, 1@ 

ii. v4: 

4. But if a perſon, who wants diſcretion, commit a puniſhable For 
treſpaſs, againſt the perſon or poſſeſſion of another; he civil offences, 
ſhall be compelled in a civil action to give ſatisfaction for 
the damage. I TIatb, 2. 

5. If one who hath committed a capital offence become Becoming gs 
non compos before Convictions be ſhall not be arraigned ; comes before 
and if after conviction, he ſhall not be executed. F les trivls 
Pl. 19. © 

6. By the common law, if 1t be doubtful whether a How tried whe- 
criminal, who at his trial in appearance is a lunatick, be her be 20 
ſuch in truth or not, it ſhall 'be tried by an inqueſt of 
office, to be returned Py the ſheriff; and if it be found by 
them, that the party only feigns himſelf mad, and he ſtill 
refuſe to anſwer, he ſhall be dealt with as one that ſtands 
mute. I Haw. 2. 


7. An ideot cannot bring an appeal. 1 Haw. 162, Whether he maß 


8. Neither can he be an approver; becauſe he can nn e e 

2 . . : | he her he m. 
neicher take the oath in that cab required, nor wage bat- be an e ee 
tle. 3 Iiſt. 129. 


9. Any 


FOI ie, 5 þ oh 


n a San = 


22 met we K 
EG ne nn FI 
” * d 7 

a - — 


* 
— 


erer bob 
4 1 2 


8 
* 2 


1 2 4 — 


— 
IT. —— 
—— or” * * — 
rr 
2 
WP) — 1 


— — 


* On 


r * 
8 * 
— —S— ets. > — — 
A —̃ĩů K ů —ů ́———ů— 2 
* ” ww 
E 


2 


4 
a » 


« 

_- * — net - * 

— re ety — cw = = 2 
— — = 


110 


Friends reſtrain- 
ing him. 


Overſeers re- 
raining him. 


Wunaticks 


9. Any perſon may juſtify confining and beating his 
friend being mad, in ſuch manner as is proper in ſuch cir- 
cumſtances. 1 Haw. 130. 

10. By the 17 G. 2. c. 5. it is enacted, that whereas 
there are ſometimes perſons, who by lunacy, or otherwile, 
are furiouſly mad, or are fo far diſordered 1n their Gaſes 
that they may be dangerous to be permitted to go abroad, 
it ſhall therefore be lawful for two or more juſtices where 
ſuch lunatick or mad perſon ſhall be found, by warrant 
directed to the conſtables, churchwardens, and overſeers 
of the place, or ſome of them, to cauſe ſuch perſon to be 
apprehended, and kept ſafely locked up in ſome ſecure 
place, within the county or precinct, as ſuch juſtices ſhall 
under their hands and ſeals direct and appoint, (and if 
ſuch juſtices find it neceſſary) to be their chained, if the 
ſettlement of ſuch perſon ſhall be within ſuch county or 
precinct, 

And if ſuch ſettlement ſhall not be there, then ſuch 
perſon ſhall be ſent to his ſettlement by a vagrant paſs 


(mutatis mutandis); and ſhall be locked up or chained by 


warrant of two juſtices of the county or precinct, to which 
ſuch perſon is ſo ſent, in manner aforeſaid : 

And the reaſonable charges of removing, and of keep- 
ing, maintaining, and curing ſuch perſon, during ſuch re- 
ſtraint (which {hall be during ſuch time only as ſuch lu— 
nacy or madneſs ſhal] continue), ſhall be fatisfied and paid 
(ſuch charges being firſt proved upon oath) by order of 
two juſtices, directing the churchwardens or overſeers, 
where any goods, chattels, lands or tenements of fuch 
perſon ſhall be, to ſeize and fell fo much of the goods and 


chattels, or receive ſo much of the annual rents of the 


lands, as is neceflary to pay the ſame ; and to account for 


what is ſo ſeized, fold, or received, to the next quar- 
ter ſeſſions: But if ſuch perſon hath not an eſtate to fatisfy 
the ſame, over and above what ſhall be ſufficient to main- 
tain his family, then ſuch charges {hall be paid by the pa- 
riſh, town, or place, to which ſuch perſon belongs, by 
order of two juſtices, directed to the churchwardens or 
overſeers for that purpoſe. /. 20. | 

Provided that any perſon aggrieyed by any act of ſuch 
juſtices out of ſeſſions, may appeal to the next ſeffions, 
giving reaſonable notice ; whoſe order therein ſhall be 25 


nal. J 26. 


But nothing herein ſhall reſtrain or abridge the power 


of the King, or lord chancellor; nor ſhall reſtrain or pre- 


vent 


VEl 


Lunaticks, = 


vent any friend from taking them under their own care 
and protection. /. 21, | 
11. The king is the general guardian of ideots and lu- King the guar- 
naticks, 17 Ed. 2.1; 6 90s 10. | dian of lunaticks. 
12. A perſon of non ſane memory ſhall not avoid his Whether he may 
own act, by reaſon of this defect; but his heir or executor e Ris Own 
may. 4 Co. Baverly's caſe, | | f 
13. If an ideot takes a wife, they are huſband and wife hether he may 
in law, and their iſſue legitimate; for he is allowed to be vonſent to mar- 


capable of conſenting to marriage. 1 Sid. 112. — 
But by the 15G. 2. c. 30. Lunaticks found ſo by in- 
quiſition by commiſſion under the great ſea] ; or any luna- 
tuck or perſon under a phrenzy, whole perſon and eſtate is 
veſted in truſtees by act of parliament, if they marry be- 
fore they are declared of found mind by the lord chancellor, 
or the truſtees or major part of them reſpectively, every 
ſuch marriage ſhall be void, 
14. A Junatick may ſurrender a leaſe in the court of In whatcaſe he 


chancery or exchequer, in order to renew the ſame. may make a ſur- 
29 G6 It; 


4 


15. To make a will, it is not. ſufficient that the teſtator Whether he may 
have memory to anſwer to familiar and uſual queſtions, make 2 will 
but he ought to have a diſpoſing memory, ſo as to be able 


to make a diſpoſition of his eſtate, with underſtanding and 
reaſon. 6 Co. 23. 


Madder. 


F any perſon ſhall ſteal and take away, or wilfully and 

| malicioufly pull up or deſtroy any madder roots; and 
| ſhall be convicted thereof before one juſtice, by conſeſ- 
ſion or oath of one witneſs ; he ſhall, for the firſt offence, 
pay to the owner ſuch ſatisfaction for damages and in ſuch 
time as the juſtice ſhall appoint, and moreover ſhall pay 
down upon the conviction to the overſeer for the uſe of the 
poor ſuch ſum not exceeding 10 8. as to the juſtice ſhall 
ſeem meet; and if he ſhall not make ſuch recompence, and. 
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alſo pay ſuch ſum to the uſe of the poor, the ſaid Juſtice 
ſhall commit him to the houſe of correction for any ſpace 


| 
not exceeding one month, or may order him to be whip- 
ped by the conſtable or other officer, as to the ſaid juſtice ; 
fhall ſeem meet: and for the ſecond offence, ſhall by ſuch 4 
juſtice be committed to the houſe of correction for three 

months. Proſecution to be commenced within thirty 5 
days. 31 . 5, 6. | i 
Madmen. See Littaticks. 1 
| | 1 n 
obey — — n 
e | p 
3 | | al 
Maim. | | me 
| | 5 | fe 

M ATM is ſuch a hurt of any part of a man's body, | 
1 whereby he is rendered leſs able in fighting, either bes 


to defend himſelf, or annoy his adverſary, 1 Haw, 111. 

2. For the members of every ſubject are under the ſafe- 
guard and protection of the law, to the end a man ma 
ſerve his king and country, when occaſion ſhall be offered: 
and therefore a perſon who maims himſelf, that he may 
have the more colour to beg, may be indicted and fined. 
1 Inſt. 127. | 

And by the like reaſon, a perſon who diſables himſelf, 
that he may not be impreſſed for a ſoldier. 

2. The cutting off, or diſabling, or weakening a man's 
hand or finger, or ſtriking out his eye, or foretooth, or 


caſtrating him, are ſaid to be maims, but the cutting off 

his ear, or noſe, were not eſteemed maims at the common 

law, becauſe they do not weaken but only disfigure him. ] 
1 Hao. 111, 112. „„ 

4. It is ſaid, that anciently caftration was puniſhed I 
with death ; and other maims with the loſs of member for 1 
member: but afterwards no maim was puniſhed in any 
caſe with the loſs of life or member, but only wit fine 
and impriſonment. 1 Haw. 112. 55 =. 

But now by the 22 & 23 C. 2. c. 1. (which is called = © 
the Coventry act, becauſe it was made on the occaſion of 3 
Sir John Coventry's being aſſaulted in the ſtreet, and his | 4. 
noſe ſlit) If any perſon, on purpoſe, and of malice fore- | 
thought, and by laying in wait, ſhall unlawfully cut out | wp 
or diſable the tongue, put out an eye, lit the noſe, m_ — _ 
| | 0 ; V. 


* 


Maim. 


off a Hole or lip, or cut off or diſable any limb or mem- 
ber of any ſubject, with intention in ſo doing to maim or 
disfigure him ; the perſon ſo oftending, his counſellors 
aiders, and abettors (knowing of and privy to the effence) 
ſhall be guilty of felony without benefit of clergy ; but 
not to work corruption of blood. | 
If a man attack another with intent to murder him, 
and he does not murder, but only maim him; the offence 
is nevertheleſs within this ſtatute. 1 Haw, 112. 
6. If the maim comes not within any of the deſcriptions 


in the act, yet it is indictable at the common law, and 
may be puniſhed by fine and impriſonment : Or an appeal 


may be brought for it at the common law; in which the 
party injured ſhall recover his damages : or he may bring 
an action of treſpaſs; which kind of action hath now ge- 


nerally ſucceeded into the place of appeals in {maller of- 


fences not capital. 2 Haw. 157—160, 

7. It doth not ſeem, that in maiming there may be ac- 
ceſſaries after the fact. 2 Haw. 311. 

For maiming of cattle, ſee title Cattle, 


Mainprize. See Bail. 


Maintenance. 


UYING of titles belongeth not to this lon but is 
treated of under a title of its own. 


I. Of maintenance in general. 
II. Of champerty in particular. 
III. Of embracery in particular. 


I. Of maintenance in general. 
Concerning which I will ſhew, 


e. it 15, 


. How puniſhable by the common RY 
ii. How by flatixe. 
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Maintenante. 
; M bat it is. 


1. Maintenance (manu tenere) » an unlawful taking in 


band or upholding of quarrels or fides, to the diſturbance or 


hindrance of common right. 1 Haw. 249. 

2. And it is twofold : | 

One in the country; as where one affiſts another in his 
pretenſions to certain lands, by taking or holding the poſ- 
ſeſſion of them for him by force or ſubtilty; or where one 
ſtirs up quarrels, and ſuits in the country, in relation to 
matters wherein he is no way concerned : And this kind 
of maintenance is puniſhable at the king's ſuit by fine 
and impriſonment, whether the matter in diſpute any way 
depended in plea or not; but it is ſaid not to be action- 
able. I Flaw. 249. | | 

Another in the courts of juſticè; where one officiouſly in- 
termeddles in a ſuit depending in any ſuck court, which no 


way belongs to him, by aſſiſting eicher party with money 


or otherwiſe, in the proſecution or defence of any ſuch 
ſuit. 1 Haw. 249. 5 

2. Of this ſecond kind of maintenance, there are three 
ſpecics; N 


Firſt, where one maintains another, without any con- 


tract to have part of the thing in ſuit; which generally 
goes under the c men name of Maintenance. 

Secondly, where one maintains one fide to have part 
of the thing in ſuit ; which is called champerty. 

Thirdly, where one labourcth a jury; waich is called 
embracery. 1 Haw. 249. 


4. But it ſcemeth tobe agreed, that wherever any perſons 


claim a common intereſt in the ſame thing, as in a way, 
churchyard, or common, by the ſame title, they may 
maintain one another in a ſuit relating to the fame. 
1 Haw. 252. | ” 

5. Alfo, that whoever is any way of kin or affinity to 
the party, may counſel and afſiſt him, but that he cannot 
juſtify the laying out any of his own money in the cauſe 
unleſs he be either father, or ſon, or heir apparent. I 
Hao. 2 <2. 

6. Ailo, that any one in charity may lawfully give mo- 
ney to a poor man, to enable him to carry on his ſult. 
1 Hat. 252. 
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Maintenance. 


How puniſhable by the commen law. 


It ſeemeth that all maintenance is not only malum pro- 
hibitum by ſtatute, but is alfo maium in ſe, and ſtrictly pro- 
hibited by the common law, as having a manifeſt tendeacy 
to oppreſſion ; and therefore it is ſaid, that all offenders of 
this kind are not only liable to an action of maintenance at 
the ſuit of the party grieved, wherein they {hall render 
ſuch damages as ſhall be "anſwerable to the injury done to 
the plaintiff, but alſo that they may be indiRed as offen- 
ders againſt publick juſtice, and adjudged thereupon to 
ſuch fine and impriſonment as ſhall be agreeable to the cir- 

cumſtances of the offence. Alſo it ſeemeth, that a court 
of record may commit a man for an act of maintenance 
done in the face of the court. 2 It. 212. 1 Haw. 255. 


iii. How by Pratute, | 
1. By the 1 Ed. 3. ſt. 2. c. 14. No 1 take upon 


him to maintain guarrels, nor parties in the _— to the dij- 
turbance of the common law. 
2. And by the 20 Ed. 3. c. 4. None Ball take in hand 


guarrels other than their own, nor the ſame maintain, by 
them nor by other, for gift, promiſe, amity, favour, doubt, 


fear, nor other cauſe, in diſturbance of law, and pindrancs of 


bt. 

3. And by the 1 R. 2. c. 4. None ſhall take or ſu ain 
any quarrel by maintenance in the country, nor elſewhere, on 
pain, if he is a great officer, as the king by advice of the 


'rds ſhall ordain ; if be his a leſſer 5 he ſhall forfeit his 


office, and be zmprifoned and ranſ; med at the king's will ; and 


all other perſons, on pain of impriſenment, and ranſom at the 
king's will, | 
4. And by the 32 H. 8. c. 9. No perſon ſhall unlawſu/ly 
maintain, or procure any uniawful maintenance, in any action, 
demand, or complaint, in any court having power to bold plea 
of Jands nor ſhall unlawfully retain any perſon for mainte- 
nance of any plea, to the dijturbance or hindrance of juſtice ; 


on Pain of 101. half to the ring, and haif to him that fhail ſue 


within one year. ſ. 3, ©. 

Unlawfrlly maintain] It ſeemeth that in an e 
on this { 1 it is not ſufficient to ſay, that the defendant 
maintained the party, without adding that he did it unlaw- 
fully, 1 Haw, 250. N 
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Maintenante. 
Having power to bold plea of lands} It is ſaid to have been 


adjudged, that maintenance of a ſuit in a ſpiritual court, 
is neither within this nor any other ſtatute concerning 


maintenance. I Haw. 256. 


To hold plea] It hath been holden that in an information 


on this ſtatute, it is neceſſary to ſhew, that a plea was de- 
pending; and therefore that it is not ſufficient to ſay that 
a bill was exhibited. x Haw. 256. | | 


II. Of champerty in particular. 


1. What it is. | 
11. How puniſhable by the common law, 
21. How by ſtatute. 


1j. Vat it is. 


Champerty (from camp! parte) is the unlawful mainte- 
nance of a ſuit, in conſideration of ſome bargain to have part 
of the lands or things in diſpute, or part of the gains. 1 Haw, 
26.1 23 Ed. 1. ſt. 2. 

Every champerty is maintenance, but every mainte- 
nance is not champerty ; for champerty is but a ſpecies of 
maintenance which is the genus. 2 Inſt. 208. 


21. How puniſhable by the common law, 
Champerty was an offence at the common law, and 2s 


ſuch is puniſhable in like manner as hath been expreſſed in 
treating of maintenance in general. 2 IA. 208. 


iii, How by ſtatute. 


1. By the 3 Ed. 1. c. 25. No officer of the king, by him- 
ſelf, nor by other, ſhall maintain pleas, ſuits, on other matters 
hanging in the king's courts, for lands, tenements, or other 


things for ts have part or profit thereof, by covenant made be- 


ttbeen them; and he that doth ſhall be puniſhed at the king's 
pleaſure. | 

By covenant made] That is, by agreement either by word 
or writing; for albeit in the common ſenſe, a covenant is 
taken for an agreement by writing, yet in a larger ſenſe 
it is taken (as it is here) for an agreement by writing or 
by word. 2 If. 209. | | 
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Maintenance. 


2. And by the 28 Ed. 1. c. 11. No perſon whatſoever, for 
to have part of the thing in plea, fhall take upon him in the bu- 
ſinefs that is in this ſuit, nor ſhall any upon ſuch covenant give up 


his right to another; on pain that the taker ſhall forfeit to the 


king the value of the part he hath purchaſed for ſuch mainte- 
nance. But no perſon ſhall be prohibited hereby to have coun- 
fel of pleaders, or of men learned in the law, for their fre; 
or of his parents and next friends, 

3. And by the 33 Ed. 1. it. 3. Any perſon who ſpall take 


for maintenance, or the like bargain, any ſuit or plea againſt 
_ another ; he, and alſo they wha conſent thereunto, ſhall be im- 


priſoned three years, and make fine at the king's pleaſure. 
4. And by the 1 R. 2. c. 9. A feoffment of lands, or 


_ gift of goods, for maintenance, ſhall be void, and the perſon 


di ſſeiſed. fhall recover the lands againſt the firſt difſeiſors, with 
doubie damages, without having any regard to ſuch aliena- 
tions. | 


Shall be void! But it is ſaid that it ſhall only be void 
with regard to him that hath right, and not between the 
feoffer and feoffee. 1 It. 369. | 

5. And by the 31 El. c. 5. The offence of champerty 
may be laid in any county, at the pleaſure of the informer 


Jo te 


III. Of embracery in particular. 


z What it is. | | | 
:1. How puniſhable by the common law. 
#1, How by ſlatute. 


1. What it is. 


I. It ſcems clear, that any attempt whatſoever to corrupt, 
or 1ufluence, or inſtrudt a fury, or any way to incline them to be 


more faveurable to the one fide than to the other, by money, 
promiſſes, letters, threats, or per ſuaſions, is a proper act of 


embracery, whether the juror on whom ſuch attempt 1s 


made give any verdict or not, or whether the verdict given 


be true or falſe. 1 Haw. 259. 
2. And the law ſo far abhors all corruption of this kind, 


that it prohibits every thing which has the leaſt tendency 


to it, what ſpecious pretence ſoever it may be covere 
with, and therefore it will not ſuffer a mere ſtranger ſo 
| H- 3 | much 
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Maintenance. 


much as to labour a juror to appear and act according te 
his conſcience. 1 Haw. 259. 

3. But any perſon who may juſtify any other act of 
maintenance, may ſafely labour a juror to appear and give 
a verdict according to his conſcience ; but no one whatſo- 
ever can juſtify the labouring a juror not to appear. 1 


Haw. 260. 


How puniſhable by the common [awy. 


There is no doubt, but that offences of this kind, do ſub- 
ject the offender either to an indictment or action, in the 
ſame manner as all other kinds of unlawful maintenance 
do by the common law. 2 Haw. 260. 


711, How by ſtatute. 
1. By the 32 H. 8. c. 9. No perſon ſhall embrace any 


Jr ors on pain of 10 l. half to the king, and half to him that 
bail fue within a year. ſ. 2, 6. 


2. And by the 38 Ed. 3. it. x. c. 12. If any "LE ſail 


take any thing to give his ver. dit; both 8 and the embracer, 
Hall forfeit ten times as minch, batf to the king, and half ta 
bim that fhall ſue. 

Upon which ſtatute is founded the writ of Decies tantum. 


Indictment for maintenance. 


H E jurors fir our lord the king upon their oath pre- 
ſent, that A. O. late of in the county afore- 
faid, yeoman, on the ——— day of ——=— in the 
year of the reign of with force and arms at 
aforejaid, in the county afer eſaid, did unjuſtly and unlawfully 
maintain aud uphold a certain fuit, whith was then depending 


in the court of cur ſaid lord the king, before the king himſelf, 


— 


ketween A. P. plaintiff, and A. D. defendant in a plea of 


debt, on the 5b If of the ſaid A. P. againſt the faid A. D. 
contrary to the form of the ſtatute in 5; caſe made and pro- 
vided, and to the maniſeſ hindrance and diſturbance of qu/iice, 
and in contempt of our faic 4 lord the king, 855 to the great da- 
mage of the ſaid A. D. and againſt the peace of our "ſaid lore 
the King, his crotun and dignity. 


Malt 


an 


tia 


Malt. See Exciſe. 
Manſlaughter. See Momicide. 


/ 


Marriage, 


the 26 G. 2. c. 33. If any perſon ſhall ſolemnize 


matrimony, in any other place than a church or pub- 


lick chapel (unleſs by ſpecial licence from the archbiſhop 


of Canterbury ;) or without publication of bans, or licence, 
in a church or chapel; he ſhall (on proſecution in 3 years) 
be adjudged guilty of felony, and tranſported for 14 years; 
and the marriage ſhall be void. /. 8, 9. But not to ex- 
tend to Scotland, nor to the marriages of quakers, or jews, 


. 17, 18. 


And if any perſon ſha!] knowingly and wilfully inſert, 


or cauſe to be inſerted, in the regiiter book, any falſe entry 
of any matter or thing relating to any marriage; or falſly, 
make, alter, forge, or counterfeit, any ſuch entry in the 
regiſter, or any marriage licence, or cauſe the ſame to be 
done, or aſſent thereunto, or utter as true any ſuch talſified 
regiſter, or copy thereof, or any ſuch forged licence ; he 
mall be guilty of felony without benefit of clergy. / 16. 


For other matters relating to this title, ſee Women 
and Polggamp. 


Maſter. See Servant, Appzentice. 
Meaſures. See Meights. 
Metheglin. See Excite. 


Y the 2 G. 3. c. 20. which is in force for ſeven years, 
c. all former acts relating to the raifing of the mili- 

tia ſhall be repealed, except in ſuch caſes as are therein 
H 4 ſpe - 
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Militia. 
ſpecially directed to be ſubject to the proviſions of the ſaid 
former acts or any of them. / 144. 
Which ſpecial directions relate only to certain particular 
places therein mentioned, and not to the militia within any 
of the counties at large: ſo that as to the general forming 
and regulating of the militia throughout the kingdom, the 
old militia acts ſeem to ſtand at preſent wholly repealed, 
and are only in force in ſome reſpects (as will appear) with 
regard to the city of London, the tower hamlets, and the 
cinque ports. Nevertheleſs as the militia within theſe 
places ſpecified doth make up a moſt conſiderable and ne- 
ceſſary part of the whole militia of the kingdom; and as 
the ſaid ſtatute of the 2 G. 3. c. 20. is but temporary, it 
is judged requiſite to inſert firſt of all the ancient militia 
laws as they ſtood before, and then to inſert the new mili- 
tia laws as they ſtand upon this preſent * and other acts 
con r thereupon. 


(014) Militia, 


I. Of the appointing heutenants and deputy ler. 


tenants, 
II. Conſtituting inferior officers. 
II. Perſons chargeable to find ſoldiers. 
Iv. Talifting. 
7. Mujtering, training, and leading. 


VI. Trophy money; for ammunition, carriages, and 
other neceſſaries.” | 


VII. Power to ſearch for arms. 
VIII. Conſtables to be aſſiſting. 
A. Puniſhment for deſertion or diſobedience. 
| A Puniſhment for rmbezilling horſe or furniture. 
XT. Officers pay. 
XII. Soldiers pay, 
XIII. Penalties how FECOVET BBC, 
A. Double cofts, 


4 Of 


(019) Militia, 


J of the n lieutenants ad deputy lieute- 
nants. 


The king may iſſue commiſſions to fork perſons as he 
ſhall think fit, to be lieutenants for the ſeveral counties, 
cities, and places. 13 & 14 C. 2. c. 3. / 2. 

W hich lieutenants ſhall preſent to his majeſty the names 
of ſuch perſons as they ſhall think fit, to be deputy lieu- 
tenants ;z and upon his majeſty's approbation of them, ſhall 
give them deputations accordingly : always underſtood, 
that the king have power to direct and order otherwiſe z 
and accordingly at his pleaſure may appoint and commil= 
ſionate, or diſplace ſuch officers. id 

And the faid deputy lieutenants ſhall obey ſuch orders 
as they ſhall receive from the lieutenants. id. /. 13. 
But no peer ſhall be capable of acting as lieutenant or 

deputy lieutenant, unleſs he ſhall firſt before ſix of the pri- 
vy council, or ſuch others as ſhall be authorized by the 

king, take the oaths of allegiance and ſupremacy, id. 
. 18 1 M. ſeſ. 1. c. 8. f. 11. 

And no perſon under the degree of a peer, ſhall be ca- 
pable of acting as lieutenant or deputy lieutenant, unleſs 
he fhall firſt take the ſaid oaths; which oaths, any one 
: juſtice, of the county or place, may adminiſter to ſuch 
lieutenant as is not a peer; and the ſaid lieutenant, or any 
one ſuch juſtice, may adminiſter the ſame to the deputy 
lieutenants not being peers. 13& 14 C. 2. c. 3. J 19. 


II. Conſtituting inferior Mcers. 


The lieutenants may give commiſſions to ſuch perſons 
as they ſhall think fit to be colonels, majors, captains, and 
other commiſſion officers. 13 & 14 C. 2. c. 3. , 2. 

Which officers likewiſe, before they ſhall be capable of 
acting, ſhall firft take the ſaid oaths ; to be adminiſtred by 
the lieutenants, and in their abſence, or by their directions, 
the deputy lieutenants, or any two of them. id. .. 19. 

Always underſtood, that his majeſty ſha!l have power 
to order otherwiſe, and accordingly at his pleaſure may ap- 
point and commiſſionate, or diſplace ſuch officers, 7d. /. 2. 
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III. Perſons chargeable to find foldiers. 


Wo chargeable I. The lieutenants and depnties, or the major part of 


them then preſent, or in the abſænce of the lieutenant, the 
major part of the ceputy lieutenants then preſent, which 
major part ſhall be three at leaſt, inall have power to charge 
any perſon, in the county, city, or town corporate, where 
his eſtate lies, having reſpect unto, and not excecding the 


following proportions ; vig. 


No perſon ſhall be charged with finding a horſe, horſ:- 


man, and arms, unlefs he have a revenue of 50 l. a year 
in poſſeſſion, or an eſtate of 6000 1. in goods or money, 
beſides the furniture of his houſe ; and fo proportionably 
for a greater eſtate, as they ſhall fee cauſe, and think rea- 
14 C. 2. c. 3. þ 3 1 

2. And they thall not charge any perſon with finding a 
foot ſoldier and arms, that hath not a yearly revenue of 
501. in poſſeſſion, or a perſonal eſtate of 600 l. in goods 
or money, other than ſtock upon the ground; and after 
the ſaid rate proportionably for a greater or leiter revenue 
or eſtate, id. | | 

But they may require the conſtables to furniſh, at a rea- 
ſonable time and place to be appointed, on a penalty not 
exceeding 40s. ſo many ſufficient arms, with wages and 
other incident charges, as they ſhall aſſeſs according to the 
ſaid proportions, upon revenue under 501. a year, or on 
perſonal eſtates leſs than 6001. And in order thereunto, if 
any perfon ſhall on demand refuſe or neglect to provide a 
foot ſoldier or ſoldiers according to the proportions afore- 
faid, or to pay any ſums of money whereat he ſhall be aſ- 
ſeſſed by a pound rate (according to a liſt ſigned by the lieu- 
tenants and deputies or three of them) towards defraying 
the neceilary charge in providing ſuch arms as aforeſaid, 
the conſtable by warrant may levy ſuch ſum by diſtreſs and 
fale, rendring the overplus, charge of diſtraining being firſt 
deduced ; and the tenant ſhall pay the fame, and deduct it 
out of his next rent ; and in default thereof, his goods alſo 
Mall be liable to be diſtrained and ſold. 15 C. 2. c. 4. 
fe 45 5: | | 

But no perſon having an eſtate of 200]. a year, or per- 
ſonal eſtate of 24001. ſhall be charged with finding any 
EEC. 2. <4 /. 18. 5 | 

3. And they may charge any perſon having an eſtate of 
100 |. a year, and under 2001. or who hath a perſonal 


eſtate of 12001. and under 24001. towards the finding of 
4 foot 


— 


: F 7 1 
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foot or horſe, as to them ſhall ſeem mol expedient. 15 
G. 2. 1 | 

4. But. they ſhail not charge any perſon with finding None chargeable 
both horſe and foot in the ſame county. 13 & 14 C. 2. with both boris 
GY F 4. | and foot. 

5. And they may imo the finding of horſe, W Two or more 
and arms; by joining two, three, or more perſons together 1 33 
in the charge. 124 2. . 3. «45 * 

But no perſon not having 1001. a year in poſſeſſion in 
lands, leaſehold or copyhold, or 1200 J. perſonal eſtate, 

Mall be compellable to contribute in finding any horſe and 
horſeman. 2d. 

6. And no perle chargeable to find a horſe and horſe- Perſon charge- 
man, or to be contributory thereunto, ſhall for the ſame OI 
eſtate be chargeable towards finding a ſoot ſoldier with with foot. ; 
arms, or contrivgtory thereunto. 13 14 C. 2. c. 3. 


EY Where two or more are charged to find any horſe Who ſhall find 
or foot ſoldier and arms, three deputy lieutenants ma _— _— 
appoint who ſhall find the ſame, and who ſhall be the 
contributors, and ſettle the ſums to be paid by every con- 
tributor, in caſe the ſame contribution be not aſcertained 
by agreement of the parties. 10 & 1177. c. 12. 

8. And for the better diſcovery of the ability of the per- Perſons may be 


ſons fo to be aſſeſſed and charged, and of all miſdemea- examined on 


OA 2 * 


nors tending to the hindrance of the ſervice, they may 
examine on oath ſuch perſons as they ſhall judge neceſſary 
or convenient, or ſhall be produced by the party charged 
or accuſed, other than the perſons themſelves to be aſſeſſed 


or accuſed, 13 6. 3. 19. 


9. And they may hear complaints, and give redreſs, Hearing and de 
wenn to the merits of the cauſe. 13 U 14G. 2. , 8 


laints. 
1. 5: | - 


10. No peer ſhall be charged otherwiſe than as follows, Peers how to be 
diz. the king may iſſue out commiſhons under the great charged. 
ſeal, to ſo many peers (not fewer than 12) as he ſhall 
think fit; who, or any 5 of them, ſhall have power to 
aſſeſs all or any peers, according to the proportions herein 
mentioned (except the monthly taxes hereafter following) 
and to exccute all the powers of this act, as wel! for lay- 
ing aflefiments, as impoſing of acnalties (impriſonment 
only excepted), Which aſſeſſment or charge ſo made, 
and penalties impoſed, ſhall be certified to the lieutenants, 

And in caſe of default in performance of any thing to be 
cone or paid by any peer, the lieutenant and deputies, or 
any three of them, may cauſe diſtreſſes to be taken in the 

lands 
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Offcer how 
chargeable. 
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hands of ſuch defaulter ; and if ſatisfaction ſhall not be 
made in one week after ſuch diſtreſs taken, then the ſame 
to be fold : and if a tenant be diſtrained, he may deduct 


the fum levied out of his next rent. 13 & WC 2. . 3. 


. 33: 


11. Every commiſſioned foot officer ſhall be exempt:d 


from finding, or contributing to find, any horſe or foot 
ſoldier, for his whole eftate, if it is but charged with one 


horſe, or a leſs charge, or for ſuch part of his eſtate as is 


charged with one horſe, if his whole eftate be charged 
with a greater charge than one horſe in the county or lieu- 
tenancy where he fo ſerves as a foot officer, in reſpect of 


the expence which the ſaid employment doth neceſſarily 


engage him in. 15 C. 2. c. 4. / 9. 
12. Where any papiſt, reputed papiſt, or other perſon 


refuſing to take the oaths, is chargeable in reſpe& of his 


eſtate, the lieutenant, or in his abſence the deputies, or 


three of them, may appoint ſuch perſon as they fhall think 


moſt meet, to furniſh the ſame; and may charge the ſame 
eſtate with the payment of the yearly ſum of 8 J. for a 
horſe, horſeman, and arms, and of 30 8. for a foot foldier 
and arms. And if he ſhall not pay the ſame on demand, 
they may by their warrant levy the fame by diſtrefs and 
fale of the goods of ſuch perfon, or of his tenants, ren- 
dring the overplus, all neceſſary charges in levying thereof 
being firft deducted ; and ſuch tenant ſhall deduct the 
ſame out of his rent. 10 C11 V. c. 12. J 2. 
13. Where any perſon ſhall be charged in the county, 
city, or place, where he doth not reſide, they ſhall ſend 
notice of the charge, if he have any land in his own occu- 
pation, to ſuch perſon as he employs as his fervant in ma- 


naging the {ame ; and if all his eſtate be let to farm, then 
to one or two of the moſt ſufficient tenants; who ſhall . 


forthwith, with all convenient fpeed, convey the ſame to 


their maſter or landlord ; and in ſuch time as ſhall be ap- 


pointed, bring an account of his anfwer : And on neglect 
or refuſal of the Jandlord, to provide ſuch horſe or foot, 


as is duly charged upon — 22 for the yearly rent reſerved 


upon every demiſe or other grant, and not otherwiſe, with- 
in the time limited; then the tenant ſhall provide and do, 
as the landlord in that behalf ought to have done: And if 
the tenant ſhall refuſe or neglect, within the time limited, 
the lieutenants, and in their abſence, or by their direc- 
tions, the deputies, or two of them, may levy by their 
warrant all ſuch penalties as are appointed by this mw oy 
iftreis 


(Old) n ilitia. 
diſtreſs and ſale of the offender's goods. 13 & 14 C. 2. 
c. . 

And the tenant may defalk out of his next rent, all 
ſuch money as he ſhall neceſſarily lay out in providing the 
ſame, or ſhall be levied upon him by diſtreſs for any de- 
fault; unleſs the landlord ſhal} make it appe two 
months after ſuch levying, before the lieutenant, or in 
his abſence, or by his direction, the deputies, or any two 
of them, that the default and penalty was occaſioned by 
the tenant's wilful neglect. id. ſ. 17. 

But this ſhall not avoid any covenant between land- 
lord and tenant, concerning the finding horſes or arms, 
or the bearing of any charges by any tenant ; but all 


charges ſhall be born by ſuch tenant, according to the 


agreement. id. /. 29. 


14. If any perſon ſhall refuſe; or neglect, by a reaſon- . 
able time to be appointed, to provide ſuch horſe, horſe- ſons not turaiiks 
man, arms and other furniture, or to pay ſuch ſum to- us 


þ 
4 
S 


wards providing the ſame as aforeſaid ; the lieutenants and 
deputies, or three of them, may inflict a penalty on ſuch 
perſon not exceeding 201. and by their warrant may 
leyy ſuck ſum or the value of ſuch horſe, arms, and fur- 
niture, and ſuch penalty inflicted, by diſtreſs and ſale, 


rendring the overplus, all neceſſary charge in levying 


thereof being firſt deducted; the ſame to be employed to 
the uſes in default whereof the ſame was impoſed, 13 & 
14 C. 2. c. 3. / 9. 

And if any perſon ſhall refuſe or neglect, by a reaſon- 


able time to be appointed, to provide and furniſh ſuch foot 


ſoldier and arms as ſhall be charged upon him; the lieu- 
tenants and deputies, or three of them, may inflict a pe- 
nalty not exceeding 51. to be employed to the uſes in de- 
fault whereof it was impoſed : And the conſtable, by war- 
rant for that purpoſe, may levy ſuch ſum by diftreſs and 
ſale, rendering the overplus, charges of diſtraining being 
firſt deducted ; and the tenant ſhall pay the ſame, and de- 
duct it out of his next rent, and in default thereof his 
goods alſo ſhall be liable to be diſtrained and fold. 15 C. 
2. c. 4. / 3, 5. 

And if any perſon charged as a | contributer, being an in- 
habitant, ſhall refuſe to pay his proportion on demand ; 
or if he be not an inhabitant, if his tenant ſhall not pay 
the ſame upon demand ; three deputy lieutenants by their 
warrant may levy the ſame by diſtreſs and ſale, rendring 
the overplus, all neceſſary charge in levying thereof being 

farit 
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firſt deducted; and ſuch tenant may deduct the ſame out 
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or ns gent. 10S 11. c. 12. , 3. | f 
E None compella- 15. But no perſon charged with the finding horſe or d 
mi ble to ſerve in foot, or with contributing thereunto ; ſhall be compellable E 
i perſon. to ſerve in perſon, but may find one to ſerve for him, to 
|; be approved by the captain; ſubject nevertheleſs to be i 
i altered upon appeal to the lieutenant, or in his ab- 15 
i ſence to two deputy lieutenants. 13 & 14 C. 2. c. 3. ” 
8 7. 25. 
i IV. Iuliſting. | 0 
5 Every man who ſhall ſerve in his own perſon, or ſuch 1 
perſon as ſhall be accepted in his ſtead, ſhall at the next . 
bl muſter of his troop or company, give in his name and 
place of abode, unto fuch perſon as the lieutenant, or in i 
his abſence, or by his direction, any two deputy lieute- ” 
nants ſhall appoint ; to the end that the ſame may be 2 
id. 1 13& 14G. 2. c. 3. , 25 | | ys 
But he fnall not be capable of acting as a ſoldier, unleſs q 
he firſt take the ſaid oaths abovementioned, to be admini- 2 
ſtred by the lieutenant, or in his ab{knce. ne by his i=  Þ oy 
rection, the deputy lieutenants, or any two of them. 2d. | ji 
> 19. 4 - 
" | $4 - | . 7 EL 
V. Muſtering, training, and leading. | 5 
. | | {\ 
" ALDO Th 1. By the 13 C 14 C. 2. c. 3. The lieutenants ſhall ö 75 
and lead. have power to call together the militia, and to arm and a” 
array them, and form them into companies, troops, and I mY 
regiments, and in cafe of inſurrection, rebellion, or in- | 5 
vaſion, them to lead, conduct, and employ, or cauſe them = £ 
to be Jed, conducted, and employed, as well within the 10 
ſeveral counties, cities, and places for which they {hall be | 91 
commiſſioned reſpectively, as alſo into any other counties 10 
and places, for the ſuppreſſing of all ſuch inſurrections and | © 7 
rebellions, and repelling of invaſions, as may happen to | 
be, according as they ſhall receive directions from his ma- | Cc 
jelly. / 2. | | 
And by the 15 C. 2. c. 4. The lieutenants, and in | nc 
their abſence, or by their directions, the deputy lieutenants, ns 
or two of them, ſhall have power to lead, train, and exer- . ge 
ciſe, or by warrant under their hands and ſeals, cauſe to | 1e 
be led, trained, and exerciſed, the perſons 0 raiſed, ar- ö fo 
raycd, and weaponed, /. I, | 


: 


ut 


(Old) Militia, 
| But nothing herein ſhall extend to the giving any power 
for marching any ſubjects out of the realm, otherwiſe than 
by the laws of England ought to be done. 1 3T 14 C. 2. 
% + & 3 


22. The ordinary times for training, exerciſing, and muſ- Time of muſter. 
tering, ſhall be theſe : The general "muſter and exerciſe of int 


regiments, not above once a year; The training and ex- 
erciſing of ſingle companies, not above four times a year, 
unleſs ſpecial directions be given by the king or his privy 
council; And ſuch ſingle companies and troops ſhall not 
at any one time be continued in exerciſe above the ſpace of 
two days; And at a general mufter and exerciſe of regi- 
ments, no officer or ſoldier ſhall be conſtrained to ſtay 
above four days together from their habitations. id. /. 21. 


At every ſuch muſter and exerciſe, every muſque- Accu emen. 


teer ſhall bring with him half a pound of powder, and half 
a pound of bullets ; and every muſqueteer that fhall ſerve 
with a match lock, ſhall bring with him three yards of 
match; and every horſeman ſhall bring with him a 
quarter of a pound of powder, and a quarter of a pound 


of bullets; all which ſhall be at the charge of him who 


provides the ſaid foldier and arms: on pain of 58. for 
every omiſhon, 13 & 14 C. 1 4 JE NO 
c. þ- 

| 105 Bs arms nde and defenſive, with the furni- 
ture for horſe, ſhall be as follows; the defenſive arms, a 
back, breaft, and pot, piſtol proof; the offenſive arms, a 
{word and a caſe of piſtols, the barrels not under 14 inches 
in length; the furniture for the horſe, a great ſaddle cs 
pad with burrs and ſtraps to affix the holſters unto, a bit 
and bridle, with a pectoral and crupnyer : for the foot, a 
muſqueteer ſhall have a muſket, the barrel not under three 
foot in length, and the gauge of the bore to be for 12 bul- 
lets to the 8 a collar of bandileers, with a ſword: 2 
pikeman to be armed with a pike of aſh, not under 16 
foot in length (head and foot included) with a back, 
breaſt, head- piece, and (word. 13 C14 C. 2. c. 3. / 21. 


4. The muſter maſter ſhall be an inhabitant of the fer a 


county, i 30. 

And once a year each ſoldier ſhall pay to him ſuch ſum, 
not exceeding 18. for a horſeman, and 6d. for a footman, 
as the lieutenants and denuties, or three of them, ſhall un- 
Ger their hands and ſeals direct; who ſhall have power t 
:evy the ſame, oy diſtreſs and ſale of the goods of the per- 
lons charged to ind ſuch Bott eman, or foot ſoldier, unleſs 


the 


— 


22 A. 
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the default be Wy the neglect of ſuch ſoldier, who in that 
caſe ſhall be accountable for the ſame. id. 
Benalty en not 5. If any perſon charged ſhall refuſe or neglect to ſend 


furniſhing. 
* in, or deliver his horſe, arms, or other furniture, at the 
beat of drum, ſound of trumpet, or other ſummons ; the : 
lieutenants, and deputies or three of them, may inflict a | ; 


penalty not exceeding 5 l. to be levied by diſtreſs and ſale, 
rendring the overplus, neceſſary charges for levying being F 
| -4arſt deducted. 120 14 C2: . 3. 30 

Exception as to 6. Provided, that no officer or {eldier of the militia, 
reraktans. belonging to an city, borough, or town corporate, be- C 
ing a county of itſelf, or to any other corporation or * C 
port town, who have uſed to be muſtered only within | f 
5 
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their own precincts, ſhall be compellable to appear out of 
ſuch precincts at any muſter or exerciſe only. 438914 
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C. 2. c. 3. J. 28. 

E 
bl . rophy monty; for ammunition, carriages, and G; 
| other neceſſaries. . 
| | | H 
[ And for furniſhing ammunition and other neceſſaries, 5 
1 the lieutenants and deputies, or three of them, ſhall have H, 
1 ꝓpower to lay rates on the reſpective counties and places, Ke 
| not exceeding in the whole in any one year the proportion La 
1 of fourth part of one month's aſſeſſment in each county, Le: 
* after. the rate of 500001. a month, charged by the act of Lit 
1 the 12 C. 2. c. 29. Which ſhall be aſſeſſed, collected, . 
| and paid by ſuch perſons, and according to ſuch directions A 
as ſhall be given by the lieutenants and deputics, or three No 
| of them; under the like penalties, and by the like ways Net 
1 and means, as are preſcrived in the ſaid act. 13 C 14 * 
1189 . 2 
11 Which ſaid act of the 12 C. 2. c. 29. directs the ſum of 1 
[IJ 700001. a month to be raiſed in the like manner as by EY 
1 the act of the 12 C. 2. c. 21. which act did direct the ſame 6 \ 
Wire to be raiſed, according to the proportions, and in ſuch 5 

1 manner as by an ordinance of both houſes made in his 
| . majeſty's abſence: Which ordinance was as followeth ; A 
1 That is to ſay, there ſhall be raiſed an aſſeſſment of equa 
5 1. a month, in theſe proportions, ſhall 
| FF On the county of 5 eltate 
1 | 5 pariſ 
It M 
1 prove 
1 Bedford ment 
1 the ſa 
14 Ve 


rd 
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| | J. 5. . 
Bedford —— 933 6 8 
Berks 1088 17 10 
Buckingham 1283 6 8 
Cambridge 1102 10 0 
Ille of Ely 367 10 © 
Cheſter county 770 © © 
City — 85 11 2 
Cornwall — 1633 6 8 
Cumberland 108 © © 
Derby 933 6 8 
Devon —— 3003 15 6 
Dorjet = 1383-10 -6 
Town of Pool 10 14 © 
Durham — 153 14 4 
Efſes —— 3500 © © 
Gloucefler - 1626 6 8 
City —— 162 11 2 
Hereford - 1166 13 4 
Hertford — 1400 © © 
Huntingdon = 622 4 6 
Kent —— 3655 IT 2 
Lancaſler = 933 6 8 
Leicgſſer 17 © 
Lincoln - 2732 - 4 30 
Atiddleſes - 1788 17 10 
Londin - 4666 13 4 
Northamplon 1400 0 © 
Nattingham - 903 4 4 
Town = 20-2. 4 
Norfolk — 3624 8 10 
Norwid 13 4 
Northumberland 179 19 10 
Newcaſtle - 35 11 8 
xm —— 1127 15 6 


Warwick < 


| Flat 


J. 
City — 107 
Rutland — 2 72 
Salop — 1322 
Stafford — 9 19 
Litchfield = 14 


1 2 
Briſa! 171 

Southampton 2022 

Suffolk — 3655 


Surrey — 1565 
Southwark 184 
8 uſſex — 1905 
1244 
Meſtmorland — 73 


Wilts —— 1944 
Morcgſter— 1182 
City —— 2 
York 3043 
Kingſlon — 67 


Angleſea — 135 
Brecknock — 3061 
Cardigan — 213 
Carmarthen = 2 $2 
Carnarvan = 202 
Denbigh — 272 
| 135 
Glamorgan — 458 
Aderioneth = 124 


| Monmouth — 466 


Montgomery 295 
Pembroke — 406 


Rad nor — 254 


Haverford Vit 14 


| Berwick — 5 
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And the commiſſioners ſhall cauſe the proportions to be 
equally aſſeiled; and appoint aſſeſſors in each ene who 
ſhall aſſeſs the ſame by a pound rate, according to all 
eltates both real and perſonal, within the limits of their 


pariſhes 


And in caſe the way of 


alleſüng by a pound rate thall 


prove obfrugive to the ſpeedy bringing in of the aſleſſ- 
ment; the damm may direct the aſſeſſors to aſſeſs 
the fame according to the moſt juſt and uſual way of rates 
practiſed 


Vor. 1 
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Old) Militia. 
practiſed in ſuch places. Provided that the apportion- 
ment of the aſſeſſment ſhall not be drawn into precedent. 

And no privileged place ſhall be exempted from the 
aſſeſſment. 

But nothing contained in this ordinance ſhall FOR 
any maſter, fellow, or ſcholar of any college in either of 
the univerſities, or of Mincheſter, Eaton, or 22 eftminfler, or 
in any other free ſchools, or any reader, officer, or mini- 
iter of the ſame, or of any hoſpitals, or almſtioufes, in re- 


ſpect of any profit ariſing in reſpect of the faid places; nor 


charge any houſes or lands belonging to Chri/?'s hoſpital, 
Bartholomew, Bridewwell, Thomas and Bethlehem. But their 
tenants ſhall pay for ſo much as their leaſes are yearly 
worth, over and above the rents reſerved. 

Perſons in London ſhall be aſſeſſed in the pariſhes where 
they dwell: And perſons out of London, having any office 
in London, ſhall be aſſeſſed where they dwell. 

And the aſſeſſors ſhall deliver one copy of the amen 
unto the commiſſioners; who ſhall fign and ſeal two du- 
plicates, and deliver one to the ſub- collectors, with war- 


rant to collect; and deliver the other to the receiver ge- 


neral. 

And if any difference ariſe between landlord and tenant 
concerning the rates, the commiſſioners ſhall ſettle the 
ſame; and perſons aggrieved by being over rated, on com- 
plaint in ſix days after demand to the commiſſioners who 
allowed the aſſeſſment, may by them be relieved. 

And if any controverſy mall ariſe which concerns any 
of the commiſſioners, he ſhall withdraw. | 

On non-payment, the collectors may diſtrain; aid in 
the day-time, taking with them the conſtable, may break 
open any houſe, cheſt, or box where the goods are. And 
"i | queſtion ariſe upon the taking fach diſtreſs, the 
{ame ſhall be determined by the commiſſioners, 

& bo if perſons convey their goods, the commiſſioners 
may mpriſon them (not being peers) till payment; and 
tenants may deduct the fame out of their rent. 

And if the proportions be not fully paid, nor can be le- 
vied, the commiſtioners may reaſſeſs. 

And if any perſon ſhall wilfully neole& to perform his 
duty in the execution of this ordinance, the commiſſion- 
ers may fine him, not exceeding 20 l. to be levied by di- 
ſtreſs, and paid to the receiver general. 

And the receiver general ſhall have 1d. in the pound; 
the ſub- collectors 1 d. the head collectors 1 d. and the 
cuinmiilioners clerks 1 d. 


But 


(Old) Milttia. 

But nothing herein ſhall be drawn into example, to the 
prejudice of the antient rights belonging to the peers. 

And the ſame power which the commiſſioners had b 
this ordinance, (which is much in the manner of the an- 
cient ſubſidies, and of the preſent land tax), the lieute- 
nants and deputy lieutenants ſeem to have by the act of 
the 13 14. 2. 

And the lieutenants and deputies, or the chief officers 
upon the place, in the reſpective counties and places, 
may Charge carts, waggons, wains, and horſes, for the 
carrying of powder, match, bullet, and other materials, 
allowing 6d. a mile ard only, to every ſuch cart, 
waggon and wain with five horſes, or fix oxen, and io 
proportionably ; and for every horſe employed out of 
waggon or cart 1 d. upon the marching of any regiment, 
company, or troop, on occoſion of invaſion, inſurrection, 
or rebejlion. 13 & 14 C. 2. c. 3. J 8. 


| And the lieutenants ſaall appoint one or more treaſu- 
: ſurers, or clerks, for receiving and paying ſuch 'monies 
; when levied ; of all which Teceipts and diſburſements 


thereof, they ſhall every fix months give their accounts 
in writing upon oath, to the lieutenants -and deputies, or 
three of wem; ' hich account {hail be forthwith certified 


: to the privy council, and a duplicate thereof ſhall be cer- 
Yo tified to the juſtices at the next teffions. id. F 1 > 
8 Always provided, that the lieutenants or their deputies 
Mall not Hive warrants for railing any trophy money, till 
2 the juſtices in ſeſſions, ſhall have examines ſtated, and al- 
Y lowed the accounts of the trophy money collected for any 
_ preceding year, and certified ſuch examination under the 
5 hands and ſeals of three or more ſuch F 10 An. 
nd 25. %. | 
the 
| VII. Power to jcarch for arms. 
zers - | | , 
and The lieutenants, or two of their deputies, may by war- 
rant under their hands and ſeals, employ ſuch perfons as 
le- ey mall think fit (of which a commiſſioned officer, and 
the conſtable or his deputy, or in their abſence ſome other 
| his perlon bearing office in the pariſh where the earch ſhall 
on- ns 1 Mall be two) to ſearch for and ſeize all arms in the 
di- cut ody of any perſon, whom the lieutenants or two of 
neir deputies ſhall judge dangerous to the peace of the 
nd; * Lin and to ſecure the fame, and thereof to gie 


account to the: lieutenants, and in their abience, Or by 
cer directions, to the deputies, or two of them: Frovided, 
| | 1 2 that 
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(Old) Militia. 
that no ſearch be made in any houſe between ſun-ſetting 
and ſun-riſing, other than in cities or their ſuburbs, and 
towns corporate, market towns, and houſes within the 
bills of mortality, where they may ſearch in the night 
time, if the warrant ſo direct; and in caſe of reſiſtance, 
to enter by force: And no dwelling houſe of a peer to be 
ſearched, but by immediate warrant from the king, or in 


the preſence of the lieutenant or a deputy heutenant : And 


in all places and houſes whatſoever, where ſearch 1s to be 
made, it ſhall be lawful in cafe of reſiſtance, to enter by 
force. And the arms ſo ſeized may be reſtored to the 


owners again, if the Jicutenants, or in their abſence as 


aforeſaid, their deputies, or two of them, ſhall ſo think 
fit. 13 & 14 C. 2. c. 3. f. | 


VIII. Conſ'ables to be aſſiſting. 


All high conſtables, petty conſtables, and other officers 
and miniſters, ſhall be aiding and aſſiſting to the lieutenants 
and their deputies, or any of them. 2. £3. 


. 
TIX. Puniſhment for deſertion or diſobedience. 


The yearly acts "againſt mutiny and deſertion do not 
extend to the militia. 

But if any of the militia ſhall not appear and ſerve, com- 
pleatly furniſhed with horſc and arms and other furniture, 
at the beat of drum, ſound of trumpet, or other ſum- 
mons ; ine lieutenants, and in their abſence, or by their 
directions, the deputies, or two of them, if the default be 
in ſuch perſon may impriſon him for five days; or may 
inflict a penalty, if he is a horſeman, not exceeding 2088. 
and if a footman, not exceeding 10s. to be paid down 
without delay. 13 & 14 C. 2. c. 3. /. 10. 

And the lieutenants, or deputies, or chief officers upon 
the place, may impriſon mutineers, and ſuch ſoldiers as 
do not their duty at the days of muſter and training ; and 
may inflict for puniſhment for every ſuch offence, any pe- 
cuniary mulct not excceding 5 s. or impriſonment not 

exceeding twenty days. 13& 14 C. 2. c. 3. . 

And ſuch perſon duly lifted, ſhall nat be exchanged, 
or deſert, or be diſcharged, but by the leave of the lieute- 
nant, or two deputies, or his captain, upon ogg 
cauſe, firſt obtained in writing under hand and ſeal ; 
pain of 20 l. to be levied as other penalties z and for non- 

payment 


(Old) Militia. 
payment or want of diſtreſs, to be committed to the com- 
mon gaol of the county, not exceeding three months, 


id. fe. 25. 


Xx. Puniſhment for imbezilling berſe or furniture. 


If any perſon ſhall detain or imbezil his horſe, arms, or 
furniture ; the lieutenants, and in their abſence, or by 
their directions, the deputies, or two of them, if the de- 
fault be in ſuch perſon, may imprifon him till he have 
made {atisfaction. 13 & 14 C. 2. c. 3. / 10, 


XI. Officers pay. 


For ſatisfaction of the officers for their pay, during ſuch 
time (not exceeding one month) as they thall be with 


their ſoldiers in actual ſervice, proviſion ſhall be made by 


the king out of the treaſury. 13 F 14 C. 2. , 3-7. 


And che heutenants and deputies, or three of them, 


ſhall have power to difpoſe of ſo much of the ſaid fourth 
part of the 70000 J. a month, to the inferior officers, for 
their pains and encouragement, as to them ſhall ſeem ex- 


pedientt Tr ti. 


XII. Soldiers pay. 


Every perſon charged ſhall (on pain of 5 s.) pay on de- 
mand 2s, 6 d. a day to each trooper, and ſhall (on pain 
of 28.) pay on demand 1 s, a day to each foot ſoldier, for 
ſo many days as they ſhall be abſent from their dwellings 
or callings, by occaſion of muſter or exerciſe, unleſs ſome 
certain agreement be made to the contrary before good 
witneſs ; and the ſaid penalty is to be paid to ſuch ſoldier, 
to whom his pay was denied; the reſpective penalties to 
be demanded in {1x weeks after default, or at or before the 
next muſter or exerciſe, and not afterwards. 15 C. 2. c. 
4. 1 

1 in caſe of invaſions, inſurrections, or rebellions, 
whereby occaſion ſhall be to draw out ſuch ſoldiers into 
actual ſervice ; the perſons ſo charged ſhall provide each 
their ſoldier with pay in hand not exczeding one month's 
pay, as ſhall be directed by the lieutenants, and in their 
abſence, or by their directions, by the deputies or any two 


of them 13 HEE <2: 7; 


For the repayment whereof, provifion ſhall be made by 
the king out of the treaſury. id. 


© 3: And 
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(Ola) Militta. 
And in caſe a month's pay ſhall be provided and ad- 


vanced as aforeſaid, no perſon who ſhall have advanced 


his proportion thereof, ſhall be charged with any other 
like months's payment, until he ſhall have been reimburſed 


the ſaid 'month's pay; and fo from time to time, the 
month's pay by him laſt before. provided and advanced. 


id, 


124 
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XIII. Penalties how recoverable. 


The forfeitures, penalties, and payments by the 15 C. 
2. c. 4. not otherwiſe herein directed, may be recovered 
by warrant under the hands and ſeals of the heutenants 
and deputies, or three of them, by diſtreſs and ſale; and 
if ſufficient diſtreſs cannot be found, then the party to be 
impriſoned till ſatisfaction ſhall be made, TE Low Zn Co 4 


J. 16. 
XIV. Double coſts, 


Perſons ſued on either of the as of the 13& 14 C. 2. 
c. 3. or 15 C. 2. c. 4. may plead the general iſſue, and 
have double coſts. And the action muſt be commenced i in 


ſix months, and in the proper county. 15 C. 2. c. 4. /. 
13; I4. | 5 


Nen) , . 


2 F ermer ads repealed. 


II. Appointment of the lieutenants, deputy 3 
nants, officers, and others, for execution of the 
pr” vice. : 

III. Number of mes t ve raiſed in the eral coun- 

lies. 

J. Proceedings where the militia have not been al. in 

ready raiſed. 

J. Tjuing precepts to return lifts.” | 1 

| 2 
is, act 


Vl. Return and ſetiling of the I x 
| 1 Pro- 1h 
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(New) Militia, 


VII. Proportioning the numbers in the ſeveral Bun- 


dreds or other large diviſions. 


VII. Proportioning in the ſeveral pariſhes, lithings, 
or placès. 


TIX. Balloting. 
A. Iniifting ; and therein, of ſubſtitutes, 


AT. Forming the militia into regiments and com- 
Panies. 


ATI. Proceedings where the militia have been al- 


ready raiſed. 
XIII. Training and exerciſe, 
XIV. Cloathing and pay. 
XV. Drawn out into actual ſervice. 
XVI. Privileges and exemptions of militia men. 


XVII. General power of inforcing the execution 
hereof. 


XVIII. Puniſhment of ſerjeants, drummers and f- 
fers for diſobedience or deſertion. 


AIA. Exceptions with reſpe to PTY places 
and perſons, 


* ner acts repealed. 


the 2 Geo. 3. c. 20. which is of force for ſeven 

years, &c.) all former acts relating to the raiſing the 
militia in England and Wales, ſhall be repealed, except in 
ſuch caſes as are herein ſpecially directed to be ſubject to 
the proviſions of the ſaid former acts, or any of them; 
and the (new) militia raiſed by virtue of the ſaid former 
acts, ſhall be ſubject to all the ſame proviſions and regu- 
lations as the militia directed to be railed by virtue of chis 
act are ſubjected to. / 144. 


But nothing herein ſhall extend to make 0 any thing 


already done in purſuance of the former acts, or to pre- 


vent the compleating any proceedings already commenced 
in purſuance thereof. h I45. 

And whereas precepts in ſeveral places have already been 
iſſued for the returning of lifts, and ſeveral proceedings 
have been had thereupon in purſuance of the ſaid former 
acts ; it is enacted, that the deputy. lieutenants and juſtices 


mal! continue to at and put in force the ſaid former acts, 
1 | in 


136 (New) Militia. 


in all matters and things ſubſequent to the precepts ſa 
iſſued, and the liſts returned or to be returned thereupon; 


and the juſtices may cauſe to be levied the fines, penalties 
and forfeitures ingurred or which may be incurred in pur- 
ſuance of the ſaid former acts, as in and by the ſaid acts 
is directed. /. 146. 


II. Appoin:ment of the lieutenants, deputy lieutenants, 
officers and others, for execution of the ſervice. 


Appoiatment of 1. The king ſhall iſſue forth commiſſions of lieutenancy; 
e e e Wh and ſuch lieutenants ſhall have the chief command of the 
nants and com- militia, and ſhall have power, and are required, to call to- 
caifion officers, wether all ſuch perſons, and to arm and array them, at 
10 times, and in ſuch manner, as is herein after expreſ- 
ſed : And ſuch lieutenaats ſhall from time to time appoint 
ſuch perſons as they ſhall think fit, qualified as is herein 
after directed, and living within their reſpective counties, 
ridings, and places, to be their deputy lieutenants; the 
names of ſuch perſons having been firſt preſented to, and 
approved by his majeſty : And ſhall, before the third ſub- 


diviſion meetings for allotting the men, appoint a proper 


number of colonels, lieutenant colonels, majors, and other 
officers, qualified as is herein after directed; and ſhall cer- 
tify to his majeſty the names and ranks, of ſuch officers, 
within one month after they ſhall be fo appointed ; and if 
the king, within one month after ſuch certificate ſha}l g- 
nify his diſapprobation of any fuch perſon, the lieutenant 
ſhall not grant to him a commiſſion ; but ſhall grant com- 
miſſions to ſuch perſons ſo appointed, who ſhall not be diſ- 
approved by his majeſty. 2 G. 3. c. 20. / 1, 5. 
When the leu- 2. When the lieutenant ſhall be abſent out of the 
tenant is abſent, kingdom of Great Britain, the king may appoint three 
or the lieutenan- deputy lieutenants to grant commiſſions to officers, on any 
Dio I vacancy that ſhall happen during ſuch abſence. 2 G. 3. 
. 20. 
. {SM generally, by the 4 @. 3. c. 17. Where the 
office of lord lieutenant is vacant, the king may appoint 
three of the deputy lieutenants to execute the office of lord 
lieutenant during ſuch vacancy. /. 2. 
And by the 5 23 3. c. 36. J. 3. If there ſhall happen 
to be no lieutenant, in any county or place; three deputy 
lieutenants, to be appointed by his majeſty” s ſign manual, 


ſhall do every act neceſſary for carrying into execution the 


acts of the 2 G. 3. c. 20. the 4 G. 3. c. 17. and the ſaid 
Ne. 3 c. 36. 


2, Free 


a% a.  -y — Mal a * 


(New) Militia, 


3. Provided always, that nothing herein ſhall be con- Peputations or 


firued to vacate any commiſſion of lieutenancy already commiſſions al- 


granted, nor any commiſſion granted to officers ; but the 
tame ſhall continue in full force for the purpoſes of this 
act, ſo as the deputy lieutenants and officers be qualified 
as is herein after directed. 2 G. 3. c. 20, / 3. 


4. Provided alſo, that no deputation or commiſſion ſhall Ner by vacating 


be vacated, by the revocation, expiration, or diſcontinu- 
ance of the lieutenant's commiſſion. 2 C. 3. c. 20. /. 4. 


ready granted, 
not to be vacated 
hereby, 


the heutenant's 


commiſhon, 


5. In every county, riding, or place, (except as is herein General qualifi- 


after excepted) there ſhall be appointed 20 or more deputy 
lieutenants, if ſo many perſons qualified can be therein 
found; if not, then ſo many as can be therein found; 
and each perſon fo to be appointed a deputy lieutenant or 
colonel, {hall be ſeiſed or poſſeſſed, either in law or equity, 
for his own uſe and benefit, in poſſeſſion of a freehold, co- 
pyhold, or cuſtomary eſtate for life, or for ſome greater 
eſtate, or of an eſtate for ſome long term of years deter- 
minable on one or more lives, in manors, meſſuages, lands, 
tenements, or hereditaments, in England, Wales, or Ber- 
wick upon Tweed, of the yearly value of 4001. or ſhall be 
heir apparent of ſome perſon who ſhall be in like manner 
 ſeiſed or poſſeſſed of a like eſtate of the yearly value of 
800 |, lieutenant colonel, or major, {hall be ſeiſed or poſ- 
ſeſſed of a like eſtate of the yearly value of 300 J. or {hall 
be heir apparent of ſome perſon who ſhall be ſeiſed or pol- 
ſeſſed of a like eſtate of the yearly value of 600 l. and each 
perſon ſo to be appointed captain, ſhall be ſeiſed or poſſeſ- 


cation Of the 
officers. 


ſed of a like eſtate of the yearly value of 200 J. or ſhall be 


heir apparent of ſome perſon who ſhall be ſeiſed or poſſeſ- 
ſed of a like eſtate of the yearly value of 400 1. or ſhall be 
a younger ſon of ſome perſon who {hall be, or at the time 
of his death was, ſeiſed or poſſeſſed of a like eſtate of 


the yearly value of 600 J. Lieutenant ſhall be in like 


manner ſeiſed or poſſeſſed of a like eſtate of the yearly 
value of 100 1. or ſhall be fon of ſome perſon who ſhall 
be, or at the time of his death was, ſeiſed or poſſeſſed of 
a like eſtate of the yearly value of 2001. Enſign {hall be 


ſeiſed or poſſeſſed of a like eſtate of the yearly value of 


20 J. or ſhall be ſon of ſome perſon who ſhall be, or 
at the time of his death was, ſeiſed or poſſeſſed of a like 
eſtate of the yearly value of 501. one moiety of which 
{aid eſtates, required as qualifications for each deputy 
lieutenant, colonel, lieutenant colonel, major, and cap- 
tain reſpettively, ſhall be ſituate or ariſing within ſuch re- 

| | ſpective 
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ſpective county or riding in which he ſhall be appointed to 
lerve. 2 G. 3. c. 20. 5 Ss 
Provided, that the immediate reverſion or remainder: of 


and in manors, meſſuages, lands, tenements, or heredita- 


D : + 
ments, which are leaſed for one, two, or three lives, or 


for any term of years det-rminable on the death of one, 
two or three lives, on reſerved rents, and which are to 
the leſſees of the clear yearly value of 300 l. ſhall be deemed 
equal to an eſtate herein before deſcribed, of the yearly 
value of 100 1. and ſo in proportion. /. 6. 

Alſo, a perſon poſſeſſed, either in law or equity, for his 
own ule and benefit, in poſſeſſion of an eſtate, for a cer- 
tain term originally granted for 20 years or more, of an 
annual value (over and above all rents and charges pay- 
able out of or in reſpect of the ſame) equal to the annual 
value of ſuch an eſtate as is required for the qualification 
of a deputy lieutenant and commiſiton officer reſpectively, 
and fituate as aforcſaid, ſhall be decmed duly qualified 
6. In the ſeveral counties of Cumberland, Huntingdon, 
Monmouth, Weſtmorland and Rutland, and in every coun- 
ty and place in Males, there ſhall be five or more deputy 
lieutenants appointed (if ſo many qualified can be found 
therein); and the eſtates requiſite for the qualification of 
the deputy lieutenants and officers therein fhall be as fol- 
lows : A deputy licutenant or colone] ſhall be ſeiſed or poſ- 


teſted of a like eſtate as aforeſaid, of the yearly value of 


300 J. or ſhall be heir apparent of a perſon having a like 
eſtate of 500 l. lieutenant colonel or major 200 J. or heir 
apparent of a perſon having a like eſtate of 400 l. captain 
150 J. or ſon of a perſon who ſhall be or at the time of his 
death was ſeiſed or poſſeſſed of a like eſtate of 300 J. lieu- 
tenant 70 1. or ſon of a perſon who ſhall be or at the time 


of his death was ſeiſed or poſſeſſed of a like eſtate of 200 l. 


enſign 20 l. or ſon of a perſon who ſhall be or at the time 
of his death was ſeiſed or poſſeſſed of a like eſtate of 501. 
one half of all which eſtates, except thoſe for the qualifi- 


cations of lieutenants and enſigns, ſhall be ſituate or ariſing 


in their reſpective counties. 2 G. 3. c. 20. |. 8. 
And where 20 deputy lieatenants cannot be found qua— 
lihed, and willing to act; his majeſty's lieutenant, after 


having appointed to many as can be found qualified, may. 


appoint ſuch number as ſhall be requiſite to make up the 
number 20, who ſhall be ſeiſed or poſletſed of a like eſtate 
of the yearly value of 2001. and ſituate as aforeſaid : 


Pro= 
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Provided, that the perſons ſo appointed ſhall not mak 
the whole number to exceed twenty. /. 9. 


139 


In the iſle of EH; a deputy lieutenant ſhall be ſeiſed In the iſle of 
Or poſſeſſed of a like eſtate of the yearly value of 2001. E. 


or ſhall be heir apparent. toa perſon having a like eſtate of 
400 l. captain 1001. or heir apparent of a perſon having 
a like eſtate of 200 l. or younger ion of a perſon who ſhall 
be, or at the time of his death was, ſeiſed or poſſeſſed of 
2 like eſtate of the yearly value of 3001. lieutenant 50 J. 

or ſon of ſome perſon. who ſhall be, or at the time of his 
death was, ſeiſed or poſſeſſed of a like eftate of 1001. 

enſign 201. or fon of ſome perſon who ſhall be, or at 
the time of his death was, ſeiſed or poſſeſſed of a like 
eſtate of the yearly value of 501. one half of all which 
eſtates, except thoſe for the qualification of lieutenants 
and enſigns, ſhall be ſituate or ariſing within the ſaid 
iſland. 2 E. 3. c. 20. /. 10. 


8. In all cities or towns which are counties within Ad In cities or 


ſelves, and have heretofore uſed to raiſe and train a ſepa- 
rate militia within their reſpective liberties, and which are 
by this act united with and made part of any county for 
the purpoſes of this act only; his majefty's lieutenant of 
ſuch cities or towns, or where there is no lieutenant ap- 
pointed by his majeſty, the chief magiſtrate of ſuch city or 
town, ſhall appoint ave or more deputy lieutenants (if ſo 
many duly qualified can be found), and ſhall alſo appoint 
officers of the militia, whoſe number and rank ſhall be 
proportionable to the number of militia men which ſuch 
city or town ſhall raiſe, as their quota towards the militia 
of the county to which ſuch city or town is by this act 
united for the purpoſes aforeſaid ; and all powers given 
and proviſions made by this act with reſpect to counties at 
large, ſhall take place in the ſaid cities and towns, except 
only, that after the number of perſons which ſuch city or 
town is to furniſh ſhall have been appointed as aforeſaid by 
his majeſty's lieutenant and the deputy lieutenants, or by 
the deputy lieutenants of the county at large, two deputy 
lieutenants within ſuch city or town ſhall have and exer- 
ciſe all the powers conferred by this act on three deputy 
lieuterants, or two deputy lieutenants together with one 
juſtice, or one deputy lieutenant together with two juſtices 
of any county at large: And the qualification for a depu- 
ty lieutenant and field officer ſhall be 300 |. a year as afore- 
ſaid; or a perſonal eſtate alone, or real and perſonal eſtate 
together to the amount or value of 5000 J. captain 159]. 

a year; or perſonal cltate alone, or real and perſonal toge- 


I ther, 


towns being 


counties within 


themſelves, 
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| ther, to the value of 2500 l. lieutenant or enfign 501. a 
year, or perſonal eftate of 750 J. one half of all which 
real eſtates (except thoſe for the qualification of lieutenants 
and enſigns) ſhall be within ſuch city or town, or within 
the county at large to which ſuch city or town, is by this 
act united for the purpoſes aforeſaid : And his majeſty's 
heutenants, and the chief magiſtrates of ſuch cities or 
towns being counties within themſelves, ſhall put the 
powers of this act for raiſing and «training the militia 
within ſuch cities or towns in execution ; but the militia 
of ſuch cities and towns, being by this act declared to be 
part of the militia of the counties to which ſuch cities and 
towns are united for the purpoſes aforeſaid, the militia of 
| ſuch cities or towns ſhall join the militia of the county to 
which ſuch cities or towns are ſo united for the purpoſes 
aforeſaid ; and the whole militia ſo joined together, ſhall 
be exerciſed together at the general exerciſe ; and ſhall 
then, and alſo when drawn out and embodied, be deemed 
the militia of the county to which ſuch cities or towns are 
lo-unattd. 2 G. 3. c. 20. . 11. | 
In the tower 9. The qualifications above recited, to TY any per- 
hamlets. fon to be a deputy lieutenant, lieutenant colonel, major, 
captain, lieutenant, or enſign, ſhall not extend to com- 
miſſions granted by the conſtable of the tower, or licute- 
nant of the tower hamlets. 2 G. 3. c. 20. / 13 
Promotion en 10. When any regiment or battalion ſhall be drawn 
decount of merit. out and embodied ; the lieutenant may, upon accaunt of 
military merit ſhewn in time of actual invaſion or actual 
rebellion, promote any officer therein, from a lower to a 


higher commiſſion, incluſive of that of lieutenant colonel, 


notwithſtanding he ſhould not have the qualification re- 
quiſite for his firſt admittance into ſuch higher rank: Pro- 
vided, that no perſon, not having the qualification herein 
before directed for a captain, ſhall be promoted to a higher 

| rank than that of captain. 2 E. 3. c. 20. ( 12. 
Difplacizg ofi- II. The king, from time to time, may ſignify his plea- 
C213, ſure to his lieutenant to diſplace any ſuch deputy heute- 
tenants and officers ; and thereupon the lieutenant ſhall ap- 

point others in their ſtead. 2 G. 3. 8. , . 
Orncer e n 12, And no deputy lieutenant or commiſſion officer 
Wirk the clerk ſhall act as ſuch, until ke ſhall have left with the clerk of 
e peace, the peace of the county or place for which he ſhall be ſo 
appointed, his qualification in writing ſigned by himſelf: 
and the clerk of the peace ſhall enter the ſame on a roll to 


be kept for that purpoſe. 2 G. 3. c. 20. /. 15. 
: 12. And 
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the oaths and make and ſubſcribe the declaration, as 


the declaration, ſhall forfeit 200 1. captain, lieutenant, or 
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13. And every deputy lieutenant and commiſſion offi- ana to take the 178 

cer, not having already taken and ſubſcribed the oaths, cabs. ua 

and made and ſubſcribed the declaration required by the 
former militia acts, ſhall at ſome general quarter ſeſſions, 


or in one of the courts of record at Veſtminſter, within fix 
months after he ſhall have accepted his commiſſion, take 


other perſons qualifying for offices. 2 G. 3. c. 20. , 15. 

14. Deputy lieutenant, colonel, lieutenant colonel, or Penalty of a&- 
major, acting not being qualified, or not delivering in . ee 
ſuch qualification, and taking the oaths and ſubſcribing * 


enſign, 100 J. half to him who ſhall ſue, and half to the 
uſes herein after directed. 2 G. 3. c. 20. /. 16. 

And the proof of the qualification ſhall lie on him 
againſt whom the actions is brought. /. 17. 

But by the 7 G. 3. c. 31. they are indemnified, provi- 
ded they qualify, and deliver in their qualification, on or 
before Dec. 25. 1707. | 

15. Provided, that nothing herein ſhall extend to re- Exception as 46 | 1 38 
ſtrain the lieutenant from appointing any peer of this peers. | 1 
realm or his heir apparent, to be a deputy lieutenant or 
commiſſion officer, within the county or place wherein 
he ſhall have ſome place of reſidence; or to oblige any 
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peer or heir apparent of ſuch peer (fo appointed) to leave 


his qualification with the clerk of the peace : but it ſhall 
be lawful for him taking the oaths, and making and ſub- 
{cribing the declaration aforeſaid, to act, altho' he ſhall 
not have ſuch eſtate in manors, meſſuages, lands, tene- 14 
ments, or hereditaments, as is required by this act. 2G. 1 
3. 6. 10. þ 18. | | 

16. Provided alſo, that the acceptance of a commiſſion commiſfion net 
in the militia, ſhall not vacate the ſeat of any member re- to vacate a ſeat 
turned to ſerve in parliament. 2 G. 3. c. 20. /. 19. . 


17. His majeſty's lieutenant, together with three depu- How long the 


ty heutenants, and on the death or removal or in the abſence officers ſhall 


of his majeſty's lieutenant, any hve deputy lieutenants, de. 
ſhall, at the end of every four years, at their annual meet- 
ing, in caſe the militia of ſuch county or place ſhall not 
be then embodied, diſcharge ſome one field officer of each 
Tegiment or battalion, and ſuch a number of officers of 
each inferior rank, as ſhall be equal to the number of per- 
ſons who ſhall have given notice in writing to his majc/ly's 
lieutenant, one month at leaſt before ſuch meeting, that 
they are willing to ſerve as field officers, captains, licute- 

'0 | Nan's 
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nants or enſigns, as the caſe may "_— + 6:3. 4 20. 
. 20. 5 
Provided, that the number of vacancies to be made 
ſhall not acces one third of ſuch "officers who ſhall have 
jerved for four years in each rank reſpectively. /. 31. 
Provided alſo, that nothing hercin fhall prevent any 


officer who has ſerved four years, from offering himſelf 
to ſerve in an higher rank, if he be qualified as this act 


requires to ſerve in ſuch higher rank. /. 32. 
Lieutenant may 18. It ſhall be lawful for the lieutenant to act as * 
act as colonel. nel of any regiment or battalion, during ſuch time as 
there ſhall not be any colonel; but no lieutenant ſhall 
act at any one time as colonel to more than one regiment 
or battalion. 2 G. 3. c. 20. /. 28. ET 
And where the heutenant fhall ſerve as colonel to any 
body of militia by this act deemed a battalion only ; he 
| Thall not, when ſuch battalion thall be embodied and in 
actual ſervice, receive any other pay than that of a lieute- 
nant colonel ; and no other perſon ſhall ſerve or be intitled 
to pay as a lieutenant colone] in ſuch battalion, during 
the time that the ſaid lieutenant ' ſhall ſerve as colonel. 
29. 
4 19. His majeſty may appoint one proper. perſon, who 


Adj t. ä 
Es mall have ferved, or at the time of ſuch appointment ſhall 


actually ſerve, in ſome of his majeſty's other forces, or in 


any corps of militia that has been drawn out and embo- 
died, to be an adjutant to each regiment, battalion, or 


independent company ; and fuch adjutant, if appointed 


out of his majeſty's other forces, ſhall, during his ſervice 
in the militia, preſerve his rank in the army, in the fame 
manner as if he had continued in that ſervice ; and the 
lieutenant may grant to the adjutant a commiſſion of lieu- 
tenant, or any inſerior commiſſion, although fuch adju- 
tant ſhall not have an eſtate to qualify him tor fuch com- 

miſſion as is required by this act. 2G. 3. c. 20. /. 33- 
Officers quitting 20, And any perion who has quitted or ſhall quit his 
half pay, half pay, to ſerve as a commiſſioned officer in the militia, 
ſhall on his quitting the militia, or on the unembodying 
thereof, be reſtored to his half pay ; the ſame to recom- 
mencd from the: laſt quarter day, or day of payment next 
preceding. 2 C. 3. c. 20. / 35. 4 
21, His majeſty may appoint, according to the propor- 
tion of one ſerjeant to 20 private men, two or more ſer- 
jeants to each company, out of his other forces; ſuch 
perſons having ſerved in the ſaid forces for one year next 
prece- 


Ser jeant. 
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preceding ſuch appointment; or may appoint. ſuch other 
perfons to be ſerjeants, as have formerly ſerved for one 
year in his faid forces; or out of any corps of militia that 
has been drawn out and embodied : which ſerjeants fo 
appointed, ſhall take the following oath, 


J A. B. * ſincerely promiſe and ſwear, - that I will be 


faithful and bear true allogiance to his majefly king George, 


his heirs and ſucceſſors : and I do fwear, that I am a prote- 


ant, and that I will faithfully ſerve as a ferjeant in the 


militia, within the kingdom of Great Britain, for the defence 
of the ſame, until 1 jhall be legally diſcharged. 2 G. 3. c. 
c. 20, f. 36. 


And the colonel, or where there is no colonel the lieu- 
tenant colonel, or where there is no colonel or lieutenant 
colonel], the major, ſhall appoint a ſerjeant major out of 
the ſerjeants. id. 

And the ſervice in the militia of ſuch perſons ſo ap- 
pointed out of his majeſty's other forces, ſhall intitle 


them to the benefit of Cheljza hoſpital, in the ſame 


manner as if they had continued to ſerve in the faid 


forces; and every perſon appointed to be a ſerjeant out 


of the penſioners on the thieves of Chelſea hoſpital, 
ſhall be put again upon the ſaid eſtabliſhment after his 


diſcharge from the mili itia, provided he brings a certificate 


of his good behaviour under the hand of the colonel or 
commanding officer. 7d. | 


And the captain of every company (with the appro- 


bation of the colonel, or where there is no colonel, of 


the lieutenant atone; or where there is no lieutenant 
colonel, of the major of the regiment or battalion) ſhall 
appoint ſerjeants out of the private men, to fill up vacan- 
cies ; who ſhall take the like oath as ſerjeants appointed 
by his majeſty (which oath any ene deputy lieutenant, 
or if the. regiment or battalion mall be embodied and in 
another county, riding or place, oy one juſtice there 
may adminifter.) /. 3 8. 

But no perſon who bal keep any houſe of publick en- 
tertainment, or who hall fel] any ale, wine, brandy, or 
other ſpirituous liquors by retail, hall be We of being 
appointed or continuing a ſerjcant in the militia, / 37. 

And it ſhall be lawful for the cammanding officer of any 
regiment or battalion, being a pgs offcer, on tae apnli- 
cation of the captain to diſplace f ſerjeants. % 38. 
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Provided, that if any perſon who is or ſhall be appoint- 
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militia, and ſhall be for any miſbehaviour reduced into the 
ranks, ſhall not within one month after ſuch reduction be 


he was taken in his majeſty's other forces, and ſhall there 
ſerve as a private man; and any perſon appointed a ſer- 
jeant in the militia out of any company of militia, may 
be reduced into the ranks for miſbehaviour, and ſhall ſerve 
there till he ſhall have compleated his three years ſervice 


CD 7 ,, 


in the company from whence he was taken, he ſhall ſerve 
| in any other _—_—_— of the regiment or battalion, 
1 * 4 = The captain of every company may appoint corpo- 
il rals out of the private men of his company, in the propor- 
tion of one corporal to twenty private men; and may diſ- 
place ſuch corporals for miſbehaviour, and appoint others, 
Denne ei he ſhall ſee occaſion. 2G. 3, c. 20, /. 38. 
drummers or fifers to his company. And the colonel, or 
where there is no colonel the lieutenant colonel, or where 
there is no colonel or lieutenant colone] the majar, ſhall 
appoint a drum major out of the drummers. Which 
drummers and fifers, when ſo appointed, and having re- 
ceived any pay as ſuch, ſhall be deemed to be engaged, 
and compellable to ſerve in the ſame regiment or battalion, 
until legally diſcharged. And ſuch captain may diſplace 
ſuch drummers or fifers for miſbehaviour, and appoint 
1 3 others in their room. 2 G. 3. c. 20. 36, 38. 
1 M. f any ſerjeant, drummer, or fifer, ſhall inliſt in 
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F liſting, any of his majeſty's other forces; fuch inliſting ſhall be 
f wid, 2 G. 3. c. 20. . 40. 
it Clerks of the 25. His majeſty 8 ee nt {hall appoint a clerk for 


888 the general meetings; and may diſplace ſuch elerk, if he 


I. | think fit, and appoiut another in his room. 2 2 * 
14 20. fo 90. 


. 


* ſhall appoint a clerk for their reſpective ſubdiviſion; and 
may diſplace him if they think fit, and appoint another in 
his room. 24. 

Clerk of the) 26. His majeſty's lieutenant ſhall from time to time, as 

regiment or bat- occaſion ſhall require, appoint a clerk to cach n or 
battalion. 2 E. 3. c. 20. J- 36. | 
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ment or baitalion ſhall be unembodied, the colonel, or 
805 where 
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ed out of his majeſty's other forces, to be a ſerjeant in the 


reſtored ; he ſhall be returned to the company from which 


as a private militia man; and if there ſhall be no vacancy 


$ifer, 23. And the caprain alſo may appoint two perſons to be 


And the deputy lieutenants within their ſubdiviſions, 


And by another clauſe in the ſaid act, when any regi- 
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| where there is no colonel the count officer, ſhall 
appoint a regimental clerk to ſuch regiment or battalion. 

8. 

6 — When any regiment or battalion ſhall be embodied, 
and during the time they ſhall continue embodied, the co- 
lonel, or where there is no colonel the commanding of- 
ficer, ſhall appoint an agent ; and take ſecurity from ſuch 
agent; and ſuch colonel or commanding officer reſpec- 
tively ſhall be liable to make good all deficiencies on 
account of the pay, cloathing, or publick ſtock. 28. 
c. 20. 11 


IT. Number of men to be raiſed in the ſeveral counties, 


1. The number of private men to be raiſed (excluſive 
ef the places herein after excepted) ſhall be as follows : 


For the courity of Bedfard — 


— 400 
Berks — — — 560 
Bucks — — — 560 
Cambridge — — — 480 
Cheſter, with the city and county of the city of 
Cheſter — — 560 
Cornwall = — 640 
Cumberland — — — 320 
Derby —— —— 550 
Devon, with the city and county of the 1 of 
Exeter — — 1600 
Dorſet, with the iſland of Purbeck, and hi 
town and county of the town of Poole | 640 
Durham — 400 
Eſſe x — —— — 900 
Glouceſter, with the city and county of the 
city of Briſtol — — 960 
Hereford — — 480 
Hertford — — 560 
Huntingdon | — — 320 
Kent, with the city and county of the city of 
Canterbury — — 960 
Lancaſter | — — 800 
Leiceſter — | — 560 
Lincoln, with the city and county of the city 
of Lincoln — — 1200 
Middleſex (excluſive of the tower hamlets) 160 
Monmouth — — — 240 
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Norfolk, with the city and county of the city 


of Norwich 
Northampton 
Northumberland, with the town and county of 
the town of Newcaſtle, and town of Berwick 
Nottingham, with the town and county of the 


town of Nottingham 


Oxford | 

Rutland —_— — 

Salop 

Somerſet — 

Southampton, with the town and county of the 
town of Southampton — 8 

Stafford, with the city and county of the city 
of Litchficld — 

Suffolk —— — 

Surrey — 

Suſſex — 


Warwick, with the city and county of the city 
of Coventry — _ 


Weſtmorland — — — 


Worceſter, with the city and county of the city 
of Worceſter 


Wilts — — — 
Vork, Weſt Riding, 1 the city and e 
Le the city of York | — 
North Riding — — — 
—— Eaſt Riding, rich the town and county 
of the town of Kingſton — Ns 
Angleſea — Hy — 
Brecknock — — 
Cardigan — — 
Caermarthen — _ — 
Carnarvan —— — 
Denbigh — — 
Flint — | Ro — 
Glamorgan — — 
Merioneth — pin 
Montgomery — — 
Pembroke — — 
Radnor — — 55 


3. c 20. /. 41: 
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2. His majeſty's lieutenant ſhall tranſmit to the privy Proportioned in 
council, from time to time, a true {tate of the numbers of _—_— 18 
perſons fit to ſerve in the militia for the county or place of : 1 

which he is lieutenant ; and after all the ſaid numbers ſhall 1 
be ſo tranſmitted to the privy council, the ſaid council ſhall | ut 
fix and ſettle, as near as may be, the number of private | nh. 
militia men, who ſhall for the future ferve for each county, | 
riding, or place, within that part of Great Britain afore- 
ſaid, "by the proportion which the numbers returned for 
each county, riding, or place bear to the whole number of 
private militia men directed to be raiſed within that part of 
Great Britain aforeſaid ; and forthwith tranſmit accounts 
of the numbers ſo fixed and ſettled to all his majeſty's 
; lieutenants of the ſeveral counties and places reſpectively, 
And where the number of private militia men fo fixed \F 
and ſettled as aforeſaid, ſhall be reſpectively greater than 3 
the number of private militia men, who ſhall have been ws 
by virtue of the aforeſaid act appointed to ſerve for any 
county, riding, or place; in ſuch caſe, his mzjeſty's heu- 
tenant together with two deputy lieutenants, or in the 
abſence of his majeſty's lieutenant three deputy lieute- 14 
nants ſhall at a general meeting, to be held for that pur- 4 
poſe, appoint what number of private militia men ſhall 4 
ſerve for each reſpective hundred, rape, lathe, wapentake, | 1 
or other diviſion, within the county, riding, or place, tos 1 
which they belong; and the additional number of private | | | 
militia men to make up the whole number ſo fixed and | 1 
ſettled as aforeſaid, ſhall be provided or choſen, and ſworn "7 
and inrolled, in like manner as all other private militia | |. 
men. And where the number of private militia men fo 
fixed and ſettled as aforeſaid, ſhall be reſpectively leſs than 
the number of private malitia men, who ſhall be by, virtue 
of this act appointed to ſerve for any county, riding, or 
place; in ſuch caſe, his majeſty's lieutenant together 
with two deputy lieutenants, and on the death or removal $4 
or in the abſence of his majeſty's lieutenant three deputy [4 
| lieutenants, ſhall at a general meeting to be held for that | i 
: | purpoſe, diſcharge by lot proportionably out of each re- 1” 1 
| ſpective hundred, rape, lathe, wapentake or other diviſion, 14 
ſo many private militia men as ſhall exceed the number ſo i 


_ kxed and RD ed as aforeſaid. 2 G. 3: e. 10 /- T4 


. 


th K 2 IF. Pro- 
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| I. Proceedings where the militia have not been al- 
ready raiſed. 


ebene wg 1. In every county where the militia ſhall not be raiſed 
commiſlions. the Jieutenant ſhall within one month before the Chriſt- 
maſs ſeſſions, and within one month before the midſum- 
mer ſeſſions, yearly, cauſe advertiſements to be publiſhed 
in the London gazette, and the news papers of ſuch 
county ſignifying the want of officers ; and all perſons 
qualified and willing to ſerve as officers, ſhall at any time 
return their names and intention to the lieutenant, or in 
his abſence, to any general quarter ſeſſions for the 2 | 
county in which they propoſe to ſerve. 2 G. 3. c. 20. | 


7. 20 


2. Where the militia has bens raiſed; his majeſty's 


Counties not 
raiſing their mi 


ua, to pey 5 J. lieutenant or three deputy lieutenants mall yearly, on or t 
for each man. before Dec. 25. certify the ſame to the clerk of the peace I 
according as is hereafter in this caſe directed), which r 
certificate he ſhall deliver to the juſtices at ſuch ſeſſions, v 
and ſhall then file the fame among the records. And p 
where no ſuch certificate from his majeſty” s lieutenant or { 
three deputy lieutenants ſhall be delivered to the clerk of 
the peace; he ſhall certify under his hand and ſeal, to the - 
ſeſſions to be held next after Dec. 25. in that year, on the w 
day the ſeſſions ſhall be opened, that he has not received m 
from his majeſty's lieutenant or any three deputy heute- m 
nants ſuch certificate; and he ſhall file ſuch his certifi- be 
eate amongſt the records. 6 G. 3. 6:20. , 20, 21. = . th 
And in 14 days after the ſaid teffions, he ſhall alſo ac 
certify to the commiſſioners of the treaſury, and to the to 
receiver general of the county, that no ſuch certificate cat 
from his majeſty's lieutenant or any three deputy lieute— ing 
nants hath been received by him, and that he hath cer- | afo 
tified the ſame to the juſtices of ſuch ſeſſions. ＋ 24. 1 
And if any clerk of the peace ſhall refuſe or neglect ts not 
receive, deliver, file, make, record, or tranſmit any ſuch am 
certificate : he hall forfeit 500 l. to him who ſhall ſue | oth: 
for the ſame, and {hall alſo forfeit his office, and be in- ſuch 
capacitated to hold the fame or any other office under the 
the government. J 25. | the 
And the juſtices at the ſaid ſeſſions ſhail rate and aſ- | A 
{cis on the ſaid county, the ſum of 5 J. for every private plac 
militia man not raiſed as aforeſaid ; the ſame to be rated | rate 
and aſſeſled, collec ted, levied, paid, and accounted for by FF prop 


the 


the collectors, in ſuch manner, and with fuch powers of 
diſtreſs and other remedies for inforcing the collection and 
payment, and puniſhing the collectors for neglect of duty, 
as the county rates have been ufually, or may be, 
aſſeſſed, collected, levied, paid, and accounted for, by the 
act of 12 G. 2. c. 29. or any other act. 2 G. 3. c. 20. /. 
23. , £ 21. 5 

3. And ſuch rate, made by ſuch juſtices, ſhall be ſe- Out of « fpecial 
parate and diſtinct from all other county rates within ſuch 2e to be mage 
county, notwithſtanding the ſaid act of 12 G. 2. c. 29. or INE purpoſe. 
any other act, uſage, or cuſtom to the eontrary. 2 G. 3. 
£20) 3% | 

4. And every - tenant or occupier of any houſe, land 
tithe, tenement, or hereditament, may deduct the ſame ou 
of. his enn, i 

Provided, that this ſhall not vacate. any covenant or 
agreement, contained in any leaſe between landlord and 
tenant, where the eſtate leaſed is not let at rack rent; and 
no landlord of any eſtate which ſhall not let at rack 
rent ſhall be obliged to allow to the tenant any money 
which he ſhall pay towards any county rate to be made in 
purſuance of this act, but in proportion only to the rent 
ſuch landlord ſhall receive. / 24. 


5. In all caſes, where a certain number of private mi- Caſe where a 


? Tenant to deduct 
U the lace, 


litia men are directed to be raiſed for any county, together town, being a 


. . | | . . t 1 
with any city or town, being a county of itſelf, and the „ e 


militia thereof has not bcen or ſhall not be raiſed; the pay- county, 


ment of the ſaid ſum of 5 l. a man ſhall be proportioned 
between fuch county and ſuch city or town according to 
their land tax; unleſs an apportionment of the men ſhall 
actually have been made in purſuance of the liſts directed 
to be returned by the former acts or by this act; in which 
caſe, ſuch county and ſuch city or town ſhall pay accord- 
ing to their reſpective number of men ſo apportioned as 
aforefaid. 43 G4. 2 

6. In like manner, where any city, town, or place ſhall Caſe where ſuch 
not be rated to the county rate, the ſaid payment of 5 . _ 
a man ſhall be proportioned between the county and ſuch ur; rate. 
other place, according to their land tax; and the ſame in 
ſuch other place thall be paid out of the poor rate, and 
the churchwardens and overſeers ſhall pay over the ſame to 
the treaſurer of ſuch county. 4 C. 3. c. 17. / 9. 

And the like rule ſhall be obſerved in cities,. towns, and 
places, which are counties of themſelves, and have no ſuch 
rate as the county rate, nor any powers for collecting the 
proportion of the ſaid ſum of 51. a man, to be raiſed by 

3 | the 
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the county, to which ſuch city, town, or place is united 
for the purpoſes aforeſaid. „ 
V pere a town 7. Where a town lies in two counties, they ſhall pay 
nes in two ooun- their quota for and in licu of railing the militia, for that 
1 8 county only where the church of the ſaid town is ſituate. 
ii 
The ſame to be 8. And if any ſum, which ought to be paid by ſuch 
levied by difrels. place not rated to the county rate, ſhall not be paid to the 
| treaſurer before Sept. 10, yearly 3 the juſtices ſhall, at the 
next Michaelmas ſeſſions, iſſue an order to the Serbe of 
the poor of each reſpective pariſh, or place, within each 
city, town, or place not rated to the county rate as aſore- 
ſaid, requiring them to certify and return to the ſaid 
i juſtices at their ne: xt Chriſtmas ſeffions, the ſeveral quo- 
tas Which each of the ſaid pariſhes or places reſpectively 
pays to the land tax for that year; and the juſtices, at 
ſuch Chriſtmas ſeſſions, ſhall (by their bench warrant, 
directed to any conſtable or en hs within ſuch pla- 
ces) cauſe the ſame to be levied by diſtreſs of the goods 
of any churchwarden or overſeer within ſuch place re- 
ſpectively; and ſuch churchwardens and overſeers ſhall 
be reimburſed in like manner as for money expended for 
elief of the poor. 5 C. 3 5. [-$ 
And paid tothe 9. And the ſaid rates, when received, ſhall be paid by 
Feceiver general, the treaſurer of ſuch county to the receiver general, 
within one calendar month after he ſhall have received 
the ſame, who ſhall give a receipt, 6 G. 3. c. 30. 
. . 
And te go in aid 10. And the ſaid receiver general, within 10 days af- 
of the count! ter he fhall have feceived the ſame, hal! certify ich re- 
£54 ppb reipt to the commiſſioners of the treaſury, wo pay the 
ſame into the exchequer in like manner as the land tax; 
diſtinguiſhing in dach payment the money he ſhall have 
received upon account of ſuch militia not having been 
raiſed ; which money ſhall be kept ſeparate ; and ſhall 
be paid by the commiſſioners of the treaſury, or any thiee 
of them, to the treaſurers of ſuch counties as have raiſed 
or hall raiſe their militia, in proportion to the number 
of men raiſed by each county reſpectively, to be by them 
made part of the county ſtock ; and no allowance or de- 
duction ſhall be made out of the ſaid ſums ſo paid into 
the exchequer, on any account whatioever, 2 C. 3. c. 


26. 6 G. 3. c. 30. /. 22. 


No fer to be 11. And no ice ſhall be taken on account of any 
eb, warrant made out for any ſum which ſhall be received 
by 
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by ſuch receiver general, or paid into the exchequer, or 
iſſued thereout. 6 E. 3. c. 30. / 23. | 
12. And where there ſhall have been any failure of On failure of 

raiſing the ſaid 5 J. for each man; the receiver gene- * 
ral ſhall, on or before June the 24th yearly, certify 3 

the ſame under his hand to the barons of the exchequer. 
Whereupon they ſhall award proceſs againſt the treaſu- 

rer; who ſhall pay the fame out of the county ſtock then 


in his hands: And if he hath not ſufficient, then out of 


the firſt money that ſhall come to his hands out of the ſaid 


county ſtock, And the auditor of the exchequer ſhall 


give him a receipt for the fame, which {hall be his diſ- 
charge to the county. 6G. 3. c. 30. /. 26. 


And the ſolicitor of the treaſury ſhall, with all due di- 
ligence, proſecute with effect ſuch treaſurer, as ſhall 


make default in payment. /. 27 


And the juſtices, at the 82 ſeſſions aſter ſuch pay- 


ment by the treaſurer, ſhall cauſe the ſame to be aſſeſſed 
and levied as other county rates. /. 28. 


13. Provided always, that if the e ſhall be raiſe, on raj- -- 


for any of the ſaid counties or places; they fhall during S he come 
ſuch time be diſcharged from ſuch OED and the af- to be diſcharg 


lefiments during fuck time ſhall be ſuſpended. 2 G. 3. 
c. 20% % : 


V. Iſſuing precepts Zo return liſts. 


1. Where the militia hath not been raiſed, his majeſty's A general meet- 
lieutenant together with two or more deputy lieutenants, ing to be had. 


and on the dank or removal or in the abſence of his ma- 


jeſty's lieutenant, any three or more deputy lieutenants, 

ſhall meet at {me city or principal town of the county, or 
place on the ſecond tueſday in May, in every year; and 
if there ſhould happen to be no ſuch meeting on that day, 
then the ſaid lieutenant, or on his death or removal or in 
his abſence, three deputy lieutenants, ſhall ſummon or 
cauſe to be ſummoned another meeting to be holden there, 
on a day to be fixed by ſuch ſummons ; of which day and 
place, notice fſhal} be given in the London gazette, and 
alſo in any weekly paper uſually circulated in fuch county 
or riding, 14 days at leatt before the holding of ſuch meet- 


ing. 2G. 3. c. 20. / 42. 


Note, generally, that the general meetings are to con- 
ſiſt of the lieutenant, together with two deputy licutenants 
or, on the death, or removal, or in the abſence of the Heu⸗ 
tenant, of three Res lieutenants, 
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But within the ſmaller counties, to wit, of Cumberlund, 6 
Huntingdon, Monmouth, We/lmorland, Rutland, and all the 
counties in Wales, two deputy lieutenants with one juſtice, 
or one deputy lieutenant with two juſtices, may exerciſe 
all the powers conferred by this act on three deputy lieu- 
nants in other places. .. 91. 
i 2. At the ſaid firſt general meeting, his majeſty” 3 lieu- 
4 2. tenant, or on his death, or removal, or in his abſence, : 
= - appointed. three deputy lieutenants ſhall appoint ſubdiviſions. . 7 
'Þ | 3. Co ., /. 42. 1 
[i Which ſaid ſubdiviſion meetings are to conſiſt of three { 
It deputy lieutenants, or two deputy lieutenants together with I 
1 one juſtice, or one deputy lieutenant together with two f 
5 f juſtices. 0 
5 And of the aforeſaid general meetings there are to be T 
three ; the firſt, for iſſuing precepts to return lifts ; the ſe- C 
| cond, for proportioning the numbers in the ſeveral larger ſ 
[| divifiohs, as hundreds, or wards; the third, for forming ſi 
Þ the militia into regiments and companies. it 
YT Of the ſubdiviſion meetings, four; the firſt, for taking If 
$ in the liſts, and hearing appeals ; the ſecond, for propor- | ſe 
[x | tioning the numbers in the ſmaller diviſions, as pariſhes, or MN 
[8 townſhips ; the third, for eee and the fourth, for 2 
. | ſwearing and inrolling the men. | | 
[i And others occationally. | N 
5 Where the militia are on foot; there is to be one gene- fe 
[i 1 ral meeting annually; and four ſubdiviſion meetings ; and 00 
vl ; others, as occaſion may fall out. | Ir 
lt . 3. But notwithſtanding the appointment of ſubdiviſion 0 
1 Krain the deputy meetings, it ſhall be lawful for any deputy lieutenant, or te 
. Wen wag juſtice to act in any and every ſubdiviſion within the ſt 
i Juſtices from ac- 

1 ung in the coun- County, riding or place. 2 G. 3. c. 20. /. 89. | a] 
5 ty at large. 4. If there ſhall not appear at any ſubdiviſion meeting, m 
| bruce wal a ſuſkcient number of deputy lieutenants and juſtices to ne 
ſufficient number act; the clerk ſhall by notice given in writing to all the th 
all why and deputy lieutenants within ſuch ſubdiviſion, or left at ch 
their reſpective places of abode, appoint another meet- pe 
ing to be held within 14 days, at the ſame place coat p 

{uch meeting had been before appointed to be held, | 
ving at leaſt five days notice thereof, 2 G. 3. e. 20. Ji. 
F 92. | | an 
n At the ſaid firſt general meeting, the licutenant, or ha 
Tacd for return- ON bis death or removal, or in his abſence three deputy lieu- th 
tag has. | tenants, ſhall iſſue (A) their orders to the chief conſtable, ne 
and where there is no chief conſtable, to ſome other offi- Ma: 
cer of che ſeveral hundreds, rapes, laths, wapentakes, „5 pre 
othey 55 
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other diviſions, to require by orders under their hands the 
conſtable or other ſuch officer of each pariſh, tithing or 
place, to return to the deputy lieutenants within the ſubdi- 
viſions, at the place and on the day appointed at the ſaid 
firſt general meeting, fair and true liſts in writing, of the 


names of all the men uſually and at that time dwelling with- 


in their reſpective pariſhes, tithings and places, between the 
ages of 18 and 45 years, diſtinguifhing their reſpective 
ranks and occupations ; and where the true names of ſuch 
perſons cannot be procured, the common appellation of 
ſuch perſon ſhall be ſufficient ; and which of the perſons ſo 
returned labour under any infirmities, incapacitating them 
from ſerving ; having firſt affixed a true copy of ſuch lift 
on the door of the Rk or chapel, and if any place have 
no church or chapel, then on the door of the church or 
chapel of ſome pariſh pr place thereto adjoining, on ſome 
ſunday morning before they ſhall make ſuch return, which 
ſunday ſhall be three days at the leaſt before the ſaid meet- 
ing; and alſo notice in writing, at the bottom of ſuch 
liſt, ol the day and place of ſuch meeting, and that all per- 
ſons who ſhall think themſelves aggrieved, may then ap- 
peal, and that no appeal will be afterwards received. 
260 3 5 20. / 42. 
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6. Provided, that no peer of this realm; nor any perſon perſons ex- 
who ſhall ſerve as a commiſſion officer in his majeſty's other emptea. 


forces, or in any of his caſtles or forts; nor any non- 
commiſſion officer ſerving, or who has ſerved, four years 


in the militia; nor any perſon being a men of either 


of the univerſities ; nor any clergyman ;. nor any licenſed 
teacher of any ſeparate congregation 3 nor any con- 
ſtable, or other ſuch peace officer ; nor any articled clerk, 
apprentice, ſeaman or ſeafaring man; nor any perſon 
muſtering and doing duty in any of his majeſty's docks ; 
nor any perſon free of the company of watermen of 
the river Thames ; nor any poor man who has three 
children born in wedlock ; ſhall be compelled to ſerve 
perſonally, or to provide a ſubſtitute. 2 G. 3 c. 20. 


"ts 


J. 43. 


7. And if the deputy lieutenants and juſtices at any ſub- 


any perſon inſerted in any liſt, deſcribed as an apprentice, 
has been fraudulently bound in order to avoid ſerving z 
they may inquire into ſuch binding, and ſummon wit- 
neſſes, and examine them on oath: And if ſuch fraud 
wall appear, they may, appoint ſuch perſon ſo bound ap- 
prentice, to ſerye immediately in the militia of the place 


for 


Fraudulent 
diviſion meeting, ſhall receive information, or ju ſpect, that pranks. 
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Liſt fraudulent. 


Lift loſt. 


Second general 
inceting ap- 
pointed, 


Lat My he re- 
tarned upon 


oath, 


(New) Mtlitta. 

for which ſuch liſt was returned, if there be a vacancy ; 
if not, then on the firit vacancy that ſhall. happen there- 
in: And the perſon to whom ſuch apprentice ſhall be ſo 
bound, ſhall forfeit 101. which, if not forthwith paid, 
mall be levied by diſtieſs ; half to the informer, if any; 
and other half, or, if there ſhall be no informer, then the 
whole, to be applied in manner hereafter mentioned. 
20. , 73. | 

8. If any chief conſtable, conſtable, or other officer, 
ſhall refuſe or neglect to return ſuch liſt, or to comply 
with ſuch orders as he ſhall receive from the lieutenant, 
deputy lieutenants, and juſtices, in purſuance of this act; 
or ſhall in making ſuch return be guilty of any fraud or 
wilful partiality ; any three deputy lieutenants, or two de- 
puty lieutenants with one juſtice, or one deputy lieutenant 
with two juſtices, may impriſon him in the common gaol 
for one month, or at their diſcretion may fine him in an 
fum not exceeding 51. nor under 405. by diſtreſs, 2 G, 
71. 

And any perſon who fhall by gratuity, giſt, or reward, 
or by promiſe thereof, or of any indemnification, or by 
menaces, endeavour to prevail on any conſtable or other 
officer to make a falſe return, or to eraſe or leave out the 
name of any perſon who ought to be returned; he ſhall 


forfeit 50 l. to him who ſhall ſue: and if any perſon ſhall 


refuſe to tell his chriſtian and ſirname, or the chriftian 
and ſirname of any man lodging or reſiding within his 
houſe, to any conſtable or other officer authorized by this 


act to demand the ſame ; he ſhall forfeit 10 l. , 72. 


9. If the liſt of any pariſh or place ſhall be loſt or de- 
ſtroyed; the deputy lieutenants and juſtices, in their ſub- 
diviſions, may cauſe a new liſt to be made and returned 
to them at their next ſubdiviſion meeting, in like manner 
as the former was. 2 G. 3. c. 20. /. 58. 

10. At the ſaid firſt meeting, ſhall be appointed alſo, 
the time and place of a ſecond general meeting. 2 G. 3. 
14. | | 


Vl, Return and ſettling of the liſt. 


1. On the day and at the place appointed for the 


firſt ſubdiviſion meeting as aforeſaid, for the return of 


the liſts, the conſtables or other officers reſpectively ſhall 
attend, and verify their return upon oath, 2 G. 3. 6. 


20. f. 42. 
| 4 Be And 


(New) Militia, 35 
2. And the deputy lieutenants and juſtices, ſo afſem- Appeals hear4 
bled in their ſubdiviſions, ſhall (after hearing any perſon aud determine. 
who ſhall think himſelf aggrieved, by having his name in- 


ſerted, or by any others being omitted) direct ſuch liſts to : 
be e as the caſe ſhall require; and alfo, the names 


of all perſons by this act excepted, to be ſtruck out of the 


ſaid liſts. 2 G. 3. c. 20. .. 42. 


A perſon having more than one place of reſidence, Caſe where a 


| mall be deemed to reſide only, and ſhall ſerve, within the perſon hath two 


county or place, where his name ſhall have been firſt in- P Ves f 2046s 
ſerted in a liſt, and returned; and the clerk to the ſubdi- 


viſion meeting to which ſuch liſt ſhall be returned, ſhall 


on requeſt grant a certificate gratis, that ſuch perſon's name 
was inſerted in ſuch lit, [pecifying: the times when ſuch 
liſt was made and returned. 2G. 3: 64 40% 


4. And at the faid firſt ſubdiviſion meeting they ſhall ap- Time appointed 


point a time and place for the ſecond meeting within the „ eee 


ſubdiviſions; for proportioning the numbers in the 8 . 
pariſhes and townſhips, after they ſhall have been firſt pro- 
portioned, at the ſecond general meeting, in the hundreds, 
rapes and other large diviſions. 2G. 3. c. 20. /. 42. 
5. For which purpoſe, they ſhall alſo, at the ſaid firſt Lifts to be re- 


ſubdiviſion meeting, return to the ſecond general meeting, Turned is the le 


cond general 


all the liſts of the ſeveral pariſhes, tithings, and places, ſo meeting. 
amended as aforeſaid, that the men may be by them pro- 
portioned in the 4 0 larger diviſions as aforeſaid. 2 
(os. 3: ©: 20-443 

6. Note, that after every ſubdiviſion meeting, the clerk Clerk to frag. 
of the ſaid meetings, ſhall within 14 days after each meet- — ark 
ing, tranſmit to his majeſty's lieutenant fair and true co- ings. 


pies of the rolls ſigned at the (aid . 2 3+ © 30 


J. 70. 


VII. Proportioning the numbers in the ſeveral hun- 
dreds or other large diviſions. 


1. At the ſecond general meeting as aforeſaid, they ſhal] Yonwers propor- 


appoint what number of men in each reſpective bund,, ee 


I veral hundreds 
rape, lath, wapentake, or other diviſion, ſhall ſerve in ; 


the ſaid militia. towards railing the number of men by 
this act directed to be raiſcd for ſuch reſpective county, 


riding, or place, in proportion to the whole number con- 
tained in ſuch lifts. 2 C. 3. c. 20. J 42. 


2. And if it fall appear at any time to the genera] (0 fame may 
meeting, that the diſtribution by them made amongſt the tine g 1 


© time 'O© time. 
ſeveral 
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ſeveral hundreds and other like diviſions, was either un- 
equally or erroneouſly made, or, from any ſubſequent al- 
teration of circumſtances, is become unequal and diſpro- 
portionable; they may make a new diſtribution in like 

manner as at firſt. 2G. 3. c. 20. J. 75. 
Copies to be 3. At the ſaid ſecond general meeting, they ſhall order 
x" tte fed copies to be made of all the ſaid liſts; and ſuch copies to 
cvifion meer. be returned to the ſecond ſubdiviſion meetings. 2 G. 3. 


LY c. 20. / 42. 


VIII. Proportioning in the ſeveral pariſbes, Fiobings, 
or Places. 


Preportiening ir I. At the frond ſubdiviſion meeting as aforeſaid, the 
the ſeveral pa- deputy lieutenants and juſtices ſhall appoint what number 
hes or places. of men ſhall ſerve for each pariſh, tithing, and place ; in 
proportion to the number appointed at the fecond general 
meeting to ſerve for each hundred, rape, lath, wapentake, 
or other diviſion. 2 G. 3. c. 20. /. 42. 
Two or more pa- 2. And they may add together, whenſoever they ſhall 
e wo think neceſſary, the lifts for two or more pariſhes, tithings, 
or places; and proceed vpon fuch liſts added together, ſo 
as to make the choice of militia men by lot as equal and 
impartial as poſſible. 2 E. 3. c. 20. / 44. 
Third ſubdivifon 3. And if a proper number of officers be then appointed 
— appoint- (as is herein after mentioned), they ſhall appoint another 


5 meeting to be held within three weeks in the fame ſubdi- 
viſion, for alloting the men. 2 C. 3. c. 20. / 42. | | 
Notice to be 4. And ſhall iſſue out an order (B) to the chief conſta- "0 


g'vea thereof. ble or other officer of the reſpective hundreds or other di- | 
| viſions, requiring them to give notice to the conſtable or 1 | 
other like officer of each pariſh, tithing, or place, of the | 

number of men ſo appointed to ſerve for ſuch reſpective - 


| pariſh, tithing, or place; and of the time and place. of 1 
I the next ſubdiviſion meeting, for chuſing the men by lot. 5 
0. /. 42. ; 
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IX. Balloting. 


1. The deputy lieutenants and juſtices, at ſuch third 
ſubdiviſion meeting ſo appointed as aforeſaid, ſhall cauſe 
the men to be choſen by lot (except as hereafter excepted), 
out of the liſts returned for the reſpectiye 1 or 
places. 2 G. 3. c. 20. /. 42. 


Ballot tin So 


Pi ww tw A Ay as Mw „ oa 


1 Pro- 


c 


* 


(N ew) Militia. 


2 Provided, that if the churchwardens or overſeers of pages i os 
any pariſh, tithing or place, or of two or more pariſhes, fer volunteers, 


tithings or places fo added together as aforeſaid, ſhall with 
the conſent of the inhabitants of the pariſh or pariſhes, 
townſhip or townſhips, hamlet or place, taken at a veſtry, 
or at any other meeting, for ſuch pariſh, townſhip, ham- 
let or place, to be holden for that purpoſe, provide and 
produce any volunteer or volunteers, and ſuch volunteers 


| ſhall be approved by the faid deputy lieutenants and jul- 


tices ; they ſhall be then and there ſworn in and inrolled : 
and only fo many ſhall be choſen by lot, as ſhall be wanted 
to make up the whole number to ſerve for ſuch pariſh, 
tithing, or place, or paziſhes, tithings or places. 2 G. 3. 
c. 20 85- 5 

Provided that no ſuch volunteer ſhall be admitted, who 
ſhall not be five feet four inches (at leaſt) in height, and 
able and fit for ſervice. 4 G. 3. c. 17. |. 3. 

And if ſuch churchwardens or overſeers, ſhall give to 
ſuch volunteers any ſum or ſums of money to ſerve in the 
militia z they may make a rate on the inhabitants, by the 
rate they now uſe for the relief of the poor; which rate 
being approved by two juſtices, the faid churchwardens or 
overſeers may collect ſuch rate, and reimburſe themſelves 


fuch ſums as they ſhall have paid with the conſent of the 
ſaid inhabitants as aforeſeid ; and the overplus, if any, 


ſhall be applied as part of the poor rate. And if any fhall 
retuſe to pay; one. juſtice, on complaint thereof by ſuch 
churchwarden or overſeer, may levy the ſame by diſtreſs. 
—But no balloted perſon, who ſhall have ſerved himſelf, 
or by ſubſtitute, three years, or who ſhall be then ſerving 
himſelf or by ſubſtitute, ſhall be liable to pay ſuch rates. 
:d, 
Provided always, that any perſon who ſhall think him- 
ſelf aggrieved by ſuch rate as aforeſaid, may appeal to the 


next ſeſſions, in like manner as againſt the poor rate. 
7 = 


3 


3. It ſhall not be lawful for any perſon (other than ſuch Penalty of inta- 


- n 
churchwardens and overſeers) to contract or agree with © 


any perſon, for any ſum or other conſideration, to indem- 
nify or inſure any perſon liable to ſerve in the militia, 
againft ſerving therein; or in like manner to contract or 


agree to provide a ſubſtitute for any perſon who may be 


choſen by lot, or to pay the penalty of 101. by this act 
laid on any perſon choſen by lot, who fhall refuſe or neg- 
lect to appear and take the oath and ſerve, or provide a 
ſubſtitute ; and if any perſon ſhall offend he:cin, he ſhail, 
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for every ſuch contract or agreement forfeit 100 l. half to 
the proſecutor, and half to the poor; and every ſuch con- 
tract ſhall be void. 2 G, 3. c. 20. / 51. ; 
Provided, that nothing herein ſhall extend, to prevent 
any perſon choſen by lot, from procuring by himſelf or 
others, a proper perſon to ſerve as his ſubſtitute. k $2. 
Provided alſo, that this ſhall not extend to prevent 
perſons of the fame pariſh or place, or of two or more 


added together, from entring into ſubſcriptions amongſt 


themſelyes, for paying jointly for ſubſtitutes to be provi- 
ded for ſuch of the ſubſcribers on whom the lot may fall. 


7. 53. 


. And the ſaid deputy Jeutenants and juſtices, at ſuch 

ſion meeting ap- 

pointed. be held within three weeks in the ſame ſubdiviſion, for 
ſwearing and inrolling the men. 2 G. 3. c. 20. . 42. 

Notice thereof to 5- And ſhall iſſue out an order (C) to the chief con- 

be given to the ſtables, to direct the conſtables or other officers of each 

* balloted. pariſh or place, to give notice to every man ſo choſen to 
appear at ſuch meeting; which notice ſhall be given, or 
left at his place of abode, at leaſt ſeven days betore fuch 
meeting. 2 G. 3. c. 20. /. 42. 


X. Inliſting; and therein, of ſubſtitutes. 


Proof to be made I. At the ſaid fourth ſubdiviſion meeting, the conſta- 


13 tothe ples ſhall attend, and make a return upon oath of the days 
when ſuch notice was ſerved. 2 G. 3. c. 20. /. 42. 

Swearing and in- 2. And every perſon ſo choſen by lot ſhall, upon ſuch 

rolling. notice, appear at ſuch meeting, and there take the fol- 

' lowing oath, to be admmiltred by one deputy lieutenant ; 

and ſhall be inrolled to ſerve in the militia. as a private 

militia man, for the ſpace of three years, in a roll to be 


then and there prepared for that purpoſe ; ; or ſhall provide 


a fit perſen {to be approved by the ſaid deputy lieutenants 
and juſtices as aforeſaid then met) to ſerve as his ſubſtitute; 
which ſubſtitute ſo provided, ſhall take the ſaid oath, and 


ſign on the ſaid roll his conſent to ſerve as his ſubſtitute, 


during thedaid-term. 2 C. 3. c. 20. /. 42. 


(Provided, that no ſuch ſubſtitute ſhall be admitted 
and ſworn, who ſhall not be five feet four inches in 
height, and able and fit for ſervice, 4 E. 3. c. 17. / 3.) 

Which faid ' oath ſhall be as follows: „1 A. B. do 
e ſincercly promiſe and ſwear, that I will be faithful and 


„bear true allegiance to his majeſty king George, his 


„ heirs and ſucccilyrs ; and I do wear, that | am a pro- 
„ teſtant, 


third ſubdiviſion meeting, ſhall appoint another meeting to 


hi! 


Or 


(New) Militia. 
cc teſtant, and that J will faithfully ſerve in the militia 
« within the kingdom of Great Britain, for the defence 


<< of the ſame, during the time for which I am inrolled, 
< unleſs I ſhall be ſooner diſcharged.” id. 


K 


3. And if any perſon ſo choſen by lot to ſerve in the Penalty of ve- 
militia (not being one of the people called quakers) ſhall fuial, 


refuſe or neglect to take the ſaid oath and ſerve in the mi- 
litia, or to provide a ſubſtitute to be approved as aforeſaid, 
who ſhall take the ſaid oath, and fign his conſent to ſerve 
as his ſubſtitute ; every perſon ſo refuſing or neglecting 
ſhall forfeit 101. (D. E. F.) and at the expiration of 
three years be liable to ſerve again, or provide a ſubſti- 
tate. © 2 Us J< © 20; /< 42. 

Which ſaid forfeiture ſhall be applied in the firſt place, 
by the deputy lieutenants and juſtices as aforeſaid within 
their reſpective ſubdiviſions, in providing a ſubſtitute for 
the perſon who {hall have paid ſuch penalty; and if any 
part of ſuch penalty ſhall remain, after ſuch ſubſtitute 
{hall be provided, the ſame ſhall be paid to the colonel or 
commanding officer, and be ps as part of the regi- 
mental ſtock. /. 93. 

And where the goods of ſuch offender mall not be ſuf- 
ficient to anſwer the diſtreſs, he ſhall be committed (as is 


hereafter ſpecified) to the common gaol, for any time not 
exceeding three months. /. 128. 


4. If any ſerjeant, drummer, or fifer, ſerving in the Officers beating 
militia, hall beat up for volunteers; the perſon who ſhall *? for volunteers, 


give orders for fo doing, ſnall, on proof of ſuch beating 
up and ſuch orders given, upon oath before one juſtice, 
forfeit 20 J. half to the perſon who ſhall make informa- 
tion thereof, and the other half to be applied as part of the 
regimental ſtock; and if ſuch ſerjeant, drummer, or fi- 
fer, hall refuſe to declare upon oath before ſuch juſtice, 
from whom he received ſuch orders; ſuch juſtice may 
commit him to the houſe of correction, for any time not 
exceeding three months. 2 G. 3. c. 20. /. 55. 


159 


5. No officer ſhall, during the time the regiment, bat- Officers hirin 


talion, or independent company ſhall be out of the county men. 


or place to which they belong, engage any perſon to ſerve 
in ſuch regiment, battalion, or independent company, 
unleſs ſuch perſon ſo engaged ſhall be a native of ſuch 
county, 2 C. 3. c. 20. f. 56. 


6. Every militia man ſhall, if he changes the place of lHtis man 
his abode from one pariſh or place, to another pariſh or changing Bes 


place, the militia whereof ſhall ſerve in the ſame regiment “s 


or battalion, continue te ſerye.in ſuch regiment or batta- 
| ion 
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lion for the Bn from whence he removed, and ſhall 
not occaſion a vacancy for ſuch pariſh or place, but ſhall 
be trained, exerciſed, and paid by the officer of the com- 
pany to which the militia of ſuch pariſh to which he re- 
moved ſhall belong; and every militia man, who ſhall 
change the place of his abode from one county to another 
county, or from one pariſh or place to another pariſh or 
place, the militia whereof ſhall ſerve in different regiments 
or battalions ; ſuch perſon ſhall ſerve, upon the firſt va- 
cancy, in ſuch regiment or battalion until his ſervice be 
compleated, And he ſhall before he change the place of 
his abode, give notice thereof to three deputy lieutenants, 
or two deputy lieutenants together with one juſtice, or 
one deputy lieutenant together with two juſtices, at ſome 
ſubdiviſion meeting, or to one deputy lieutenant z who 
ſhall give to him a certificate of the time he mall have 
ſerved from his inrollment ; and if ſuch certificate ſhall 
have been given by one deputy lieutenant only, he ſhall 
certi'y the ſame to the next meeting within the ſubdivi- 
ſion ; and ſuch militia man ſhall produce the ſaid certifi- 
cate to the deputy lieutenants and juſtices, at the next 
meeting for the ſubdiviſion wherein he ſhall then dwell, 

or to one deputy lieutenant reſiding near, who ſhall cer- 
tify the ſame to the next ſubdiviſion meeting. And if any 
militia man, fo changing his place of abode, ſhall not give 
notice, and {produce his certificate as aforeſaid; he ſhall, 

on conviction upon oath before one juſtice, forfeit 20 8. 
and if he ſhall not immediately pay the ſame, it ſhall be 
levied by diſtreſs ; and for want of ſufficient diſtreſs, he 
{hall be commitie] to the houſe of correction for any time 
not exceeding one month. 2 C. 3. c. 20. /. 67. 

And the clerk to the ſubdiviſion meeting fhall, upon 
notice given by any militia man of changing the place of 
his abode, and of a certificate granted him as aforeſaid, 
forthwith give notice thereof to the clerk of the meeting 
for the ſubdiviſion to which the pariſh or place where he 
then reſides ſhall belong. /. 68. 


inliting into the 7+ If any perſon, after being inrolled in the militia of 
militia eiſewhzte ONE County or place, ſhall during ſuch ſervice engage and 


be inrolled to ferve in the militia of any other county or 
place ; he ſhall, on conviction before one juſtice of the 
county in Shich he ſhall laſt enter into the faid militia, 
forfeit any ſum not exceeding 101. and if he ſhall not 
pay immediately, the juſtice ſhall commit him to the com- 
mon gaol of the county or place where he ſhall have been 
lo convicted, for any time not exceeding three months, 
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rolled in the militia, ſhall inliſt in his majeſty's other 


(New) Militia. 
or unleſs he ſhall ſooner pay the penalty. 4 C. 3. c. 17. 
. 4 | | 


and ſerve in the militia of any other place ; he ſhall, up- 
on conviction on the oath of one witneſs before one ju- 
ſtice for the place where he was inrolled, be committed 


to the common gaol of ſuch place, not, exceeding fix + 


months. 761 617. - 1 _ 
8. By the 5G. 3. c. 36. If any perſon, ſworn and in- 


forces ; the overſeer of the poor of the place for which 
he ſerves, ſhall, as ſoon as it comes to his knowledge, ac- 
quaint the adjutant therewith; who ſhall forthwith ap- 
ply to a juſtice of the peace for the place for which ſuch 
perſon is inrolled, to iſſue his warrant to apprehend ſuch 
militia man; and ſuch adjutant may ſend the ſerjeants 
and drummers to ſearch for and apprehend him by virtue 
of ſuch warrant.: And any juſtice for any county or 
place where ſuch militia man ſhall or may be found, ſhall 
indorſe the ſaid warrant (on application made to him for 
that purpoſe) and cauſe the ſaid militia man to be ap- 
prehended and brought before him, or ſome other ju- 
{tice for the county or place where ſuch militia man ſhall 
be apprehended: And if it ſhall appear upon oath to 
ſuch juſtice, that the ſaid perſon was inrolled to ſerve in 
the militia, at the time of his inliſting into his majeſty's 
other forces, and did not acquaint the officer inl:ſting 
him therewith ; ſuch juſtice ſhall commit him to the 
houſe of correction of the place where he ſhall be ſo ap- 
prehended, there to be kept to hard labour not exceeding 
three months, /. 6. 8 

And by the 7 G. 3. c. 17. If any officer, ſerjeant, or other 
perſon recruiting for men to inliſt and ſerve in his majeſ- 
ty's other forces, ſhall wilfully and knowingly inliſt an 
perſon, who at the time of ſuch inliſting ſhall be inrolled 
and engaged to ſerve in the militia ; every ſuch inliſting 
ſhall be deemed null and void. And if any militia man 
ſhall deny to ſuch recruiting officer or other perſon, that 
he is, at the time of his offering to inliſt, a militia man 
then actually inrolled and engaged to ſerved (which the 
ſaid officer or other perſon is hereby required to afk an 
man offering to inliſt), and ſhall inliſt in his majeſty's 


ther forces; he ſhall, on conviction on the oath of one 


witneſs before one juſtice for the place where ſuch perſon 
was inrolled to ſerve in the militia, be committed to the 
common gaol of ſuch place for any time not exceeding 
fix months, over and above any penalty or puniſhment 

Vol III. | I. to 


And if any ſuch perſon ſhall Er himſelf to be inrolled 
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—_— (New) Militia. 

to which he ſhall be otherwife liable by law; and from 
the day on which his engagement to ſerve in the militia 
ſhall end, and not ſooner, ſhall belong to the corps of his 
majeſty's other forces into which he ſhall have been ſo 
inliſted. /. 18. 

Servant ballottes 9. If any ſervant, hired oy the year or otherwiſe, ſhall 

and ſworn, to be ſerye in the 4 : it ſhall be lawful for one juſtice, on 

paid his wages. complaint upon oath by ſuch ſervant, to order ſo much of 
his wages as ſhall appear to ſuch juſtice to be due, to be 
immediately paid him by his maſter or employer, in pro- 
portion to the ſervice he has performed; and ſhall proceed 
therein as is directed by the ſtatute of 20 Gee. 2. c. 29. 
2 G. 3. c. 20. ſ. 50. 

eue F 10. Provided always, that no militia man, having ſer- 

ee baggy ved as a ſubſtitute, ſhall by fuch ſervice be excuſed from 
ſerving for himſelf, when he ſhall be choſen by lot. 2 G. 


3. c. 20. .. 69. 
principal diſ- 11. But no perſon, having ſerved perſona}! or by ſub- 
charged, ſtitute three years in the militia, ſhall be obliged to ſerve 
again, until by rotation it comes to his turn. 2 G. 3. c. 
20. 78. 


And when any ſubſtitute ſhall, after having buen ap- 
proved as aforeſaid, before the expiration of the term for 
which he was to ſerve, die, or be appointed a ſerjeant, 
or be legally diſcharged ; the perſon for whom he ſerved 
ſhal! not be obliged to ſerve himſelf, or to find another; 
but ſuch vacancy fſhal! be filled up, as in caſe of vacancies 


occaſioned by the death or diſcharge of perſons ſerving for 
themſelves. /. 61. 


AI. Forming the militia into regiments and com- 
Panies. 


Inte regiments, I. Within one month after the wolln are fo returned 
from the deputy lieutenants and juſtices as aforeſaid (to 
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and 


the ſecond general meeting), there ſhall be a third gene- ; 

ral meeting ; at which, they ſhail form and order the mi- 2 

litia into regiments ; confiſting, where the number of f 

militia men will admit the ſame, of twelve, but in no caſe 

of leſs than eight companies, of 80 men at the moſt, and l 
| 60 men at the leaſt, of perfons living as near to each es 
other as conveniently can be; and ſhall poft to each com- b 
| pany proper officers commiſſioned and qualified as afore- | 1 
i ſaid 3 that is to ſay, the field officers of a regiment ſhalt _ 85 
i be one colonel, one lieutenant colonel, and one major h 
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and where the number of private men ſhall amount to 
fiye companies, or to any number under eight companies, 
ſuch militia ſhall be formed into a battalion, with one 
lieutenant colonel, and one major, and no other field 
officer ; (or where his majeſty's lientenant ſhall ſerve as 
colonel, then there ſhall be no lieutenant colonel, and his 
majeſty's ſaid lieutenant in ſuch caſe ſhall be intitled to 
no other pay than that of a lieutenant colonel ; 2 G. E 
20. /. 28, 29.) in like manner, where the number of pri- 
vate men ſhall amount to three companies, or to any 
number under five companies, ſuch militia ſhall be formed 
into a battalion with one lieutenant colonel or major, and 
no other field officer: and in each regiment or battalion of 
militia a number of captains, lieutenants, and enſigns, 
equal to the number of companies in ſuch regiment or 
battalion (granadier companies excepted, wherein there 
ſhall be one captain and two lieutenants.) /, gs. 


163 


2. Where the number ſhall not be ſufficient to form a Independent 
regiment or battalion ; they ſhall be formed into indepen- companies, 


dent companies, each company to conſiſt of 80 private 
men at the moſt, and 60 private men at the leaſt, with 
one captain, one lieutenant, and one enſign, to- each 
company: and his majeſty may join together any number 
of ſuch independent companies, and therewith form a bat- 
talion, or incorporate them with any regiment or batta- 
lion, but ſo as the number of companies in ſuch regiment 
or battalion do not exceed, or fall ſhort of, the number 
of companies of which a regiment or battalion is herein 
before allowed to conſiſt. 2 C. 3. c. 20. / 97. | 


XIT. Proceedings where ihe militia have been already 


raiſed. 


1. Where the militia has been, or ſhall be raiſed, Ceneral meet- 


there ſhall be a general meeting yearly on the laſt tueſ- ing. 
day in May, or the laſt tueſday in October. 2 C. 3. c. 


20. þ: $7. 

And if there ſhall happen to be no meeting on ſuch day ; 
his majeſty's lieutenant together with two deputy Jieute- 
nants, and on the death or removal-or in the abſence of 
his majeſty's lieutenant three deputy lieutenants, when 
and as often as they ſhall find necetfary, may fummon or 
cauſe to be ſummoned a general meeting, on A day to be 


fixed by ſuch ſummons z of which day and place, Dog 
2 | | a 
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164 (New) Militia, 
ſhall be given in the Londen. gazette, and alſo in any 


weekly paper uſually circulated in ſuch county, 14 days 
at leaſt before the holding of ſuch meeting. 4 C. 3. c. 


EE TIS | | 
Subdiviſion 2. At which general meeting, they ſhall appoint the 
meetings. times and places for holding four or more ſubdiviſion 


meetings in each year; and ſhall at the ſaid general meet- 
ing cauſe new liſts to be made and returned to the firſt of 
the ſaid ſubdiviſion meetings, in the ſame manner as in 
places were the militia has not been raiſed. 2 G. 3. c. 
1 | | 

And it ſhall be lawful, at a general meeting to be held 
after reaſonable notice thereof given, to change or alter 
any ſubdiviſion meeting, whenever they ſhall find it con- 
yenient fo to do. /. 66. . 

Alſo it ſhall be lawful, for three deputy Tieutenants, or 
two deputy lieutenants with one juſtice, or one deputy 
lieutenant with two juſtices, upon any vacancy, by death 
or otherwife, to appoint a ſubdiviſion meeting, for the 


filling up fuch vacancies, giving ſeven days notice there- 
of. / 60. : | 8 

Provided, that in order to ſave the trouble of appoint- 
ing ſubdiviſion meetings every year, in the ſeveral coun- 
ties and places aforeſaid; the ſubdiviſion meetings therein 
now appointed ſhall continue until the ſame fhall be alter- 
ed at ſome general meeting. /. 66. | 


Forming into re- . t: . | 
\ viments ang ordered, his majeſty's lieutenant together with two depu- 


companies. ty lieutenants, ſhall, if the ſaid militia ſhall be then dif- 


embodied, within two months after paſſing this act reform 


the ſame, according to the rules by this act preſcribed for 

the firſt forming and ordering the militia; and if the fame 

ſhall be embodied, then within two months after it ſhall 

be} diſembodied and returned to the reſpective counties; 
. 20. /. 96. | | 

Diſcharges 4. If at any of the ſubdiviſion meetings, any private 

: milttia man ſhall ſhew juſt cauſe for his diſcharge, and 

being embodied, ſhall likewiſe produce a regular diſ- 

charge from his commanding officer ; the deputy lieute- 

nants and juſtices ſhall and may difcharge him; and in 

the ſtead of the perſons ſo diſcharged, and alſo if there 

ſhall be any other vacancy by death or otherwiſe, they 

ſhall, after having amended the liſts in the the ſame 

manner as 1s directed where the militia has not been 

rated, cauſe a like number to be choſen by lot, out of 

the 


3. And where the militia has been already formed and 
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(New) Militia. 
the lifts of ſuch places where the vacancies ſhall happen, 
unleſs ſuch militia men ſhall be otherwiſe provided as 1s 
by this act directed. Which perſons ſo choſen, or their 
ſubſtitutes provided and approved as aforeſaid, ſhall take 
the oath required by this act to be taken, and every 
perſon ſo choſen ſhall be inrolled, and every ſubſtitute fo 
provided ſhall ſubſcribe his conſent to ſerve, and ſhall 
ſerve for the ſpace of three years, ſubject to the direc- 
tions, proviſions, and penalties in this act contained. 

2 , 3:6. 20-5 40 35 
Provided, that if any militia man ſhall, during the 
time that the regiment or battalion ſhall be embodied, be 


diſcharged by the commanding officer; ſuch diſcharge 
Ahall be ſufficient to prevent ſuch man from being liable 


to be apprehended as a deſerter, but ſhall not extend to 
cauſe another man to be choſen in his place, unleſs he 
be likewiſe regularly diſcharged by the deputy lieute- 

7 or deputy lieutenants and juſtices as aforeſaid: 
63. 

For the purpoſes of ſwearing and inrolling, it ſhall be 
lawful for any one deputy lieutenant, at any place in the 
ſubdiviſion he uſually acts in, to ſwear and inrol any 
ſubſtitute to ſerve for any place within his ſubdiviſion ; 


y 
provided he produce to ſuch deputy lieutenant a certifi- 


_ cate under the hands and ſeals of two other deputy lieu- 


tenants, or of one juſtice with one deputy lieutenant, or 


of two juſtices acting in or reſiding near the ſame ſub- 


diviſion, certifying that they have ſeen and do approve of 
ſuch ſubſtitute as a proper perſon to ſerve in the militita 2 
Provided alſo, that the clerk belonging to ſuch ſubdivi- 
lion ſhall and do attend with the roll, at ſuch ſwearing 
and inrolling. / 62. | 

And all ſuch militia men, whoſe time of ſervice ſhall 


be near expiring, during the time they ſhall be abſent 


from the county or place to which they belong, ſhall 
be returned by the commanding officer to the county 
or place for which they ſerved, ſo as that they may 


reach the ſaid county by the expiration of their term. 


J- 64- 
ALT raining and exerciſe. 


1. The militia ſhall be trained and exercifed in manner At what £m?. 


following ; that is to ſay, by regiment or battalion twice 
in a year, 14 days at each time, or once in a year, for 28 


L 3 days 
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Notice of the 
tim: and place. 


Due attendance 
chere. 


N ew) Militia. 
days together, as ſhall be directed by his majeſty⸗ s lieute- 


nant and two deputy lieutenants, and on the death or re- 
moval or in the abſence of his majeſty's ljeutenant, by 
three deputy lieutenants, at ſuch time and place, as mall 
be leaſt inconvenient to the publick, to be by them ap- 
pointed at a general meeting: And during ſuch time, all 
the proviſions in any act for puniſhing mutiny and deſer- 
tion, and for the better payment of the army and their quar- 
ters, ſhall extend to and take place in reſpect of the of- 
ficers and private men of every regiment or battalion; 

but not to extend to life or limb. 1 5 90. 

2. And notice of the time and place ſhall be ſent by the 
clerk of the general meeting to the chief conſtables, with 
directions to forward the ſame to the conſtables or other 
officers of the ſeveral pariſhes or places; who ſhall cauſe 
ſuch notice to be fixed on the doors of their churches or 
chapels reſpectively ; or if any place being extraparochial, 
ſhall have no church or chapel belonging to it, on the door 
of the church or chapel of ſome pariſh or place thereto ad- 
joining. 2G. 3. c. 20. / 103. 

3. And all ſuch militia men ſhall duly attend, at the 

times and places of exerciſe ſo to be appointed. 2 G. 3. 
6. 20. f. 103. 
And ä if any militia man (not labouring under any infir- 
mity incapacitating him) ſhall not appear; he may be 
apprehended, without any previous ſummons by warrant 
from one juſtice of the ſame county or place, or of an 


other county or place within which ſuch offender ſhal] be 


found, on oath made before ſuch juſtice, that ſuch militia 
man did not appear at the time and place aforeſaid, and 
on producing al:9 to the juſtice a certificate ſigned by the 
clerk of the ſubdiviſion meeting, that it appears to him by 
the roll in his cuſtody, that the faid defaulter is, or at the 
time of the offence committed was a militia man for the 
county wherein he ought to have appeared as aforeſaid, 
mentioning in ſuch certificate the date of his inrollment ; 
and upon proof on oath made before the ſaid juſtice of the 
handwriting of the ſaid clerk : And if any militia man ſo 
apprehended as aforeſaid, ſhall not prove to the ſatisfaction 
of the ſaid juſtice, that he did at the time appointed for 
ſuch appearance labour under ſome infirmity incapacita- 
ting him; or that he had then changed his place of abode 
and removed upon notice and certificate as is above di- 


rected, into the ſubdiviſion wherein he ſhall be dwelling 
at the time of his being ſo apprehended or that he, at 


the 


1 


* 


(New) Militia. 167 
the time of ſuch default of appearance, was inrolled alſo | 
to ſerve in the militia of ſome other county or place, 
and hath thereby forfeited and paid the penalty of 101. 
inflicted for that offence by the 4. G. 3. c. 17 ; he the 
ſaid defaulter (not making ſatisfactory proof as aforeſaid 
of one or other of the ſaid three cauſes of excuſe) ſhall 
ſtand immediately convicted by the ſaid juſtice before 
whom he ſhall brought (whether the ſaid juſtice be of 
the fame or of ſome other county or place); and the ſaid 
juſtice ſhall then require and demand of him the imme- 
diate payment of the penalty of 20; and on refuſal or 
neglect to pay the ſame into the hands of the ſaid juſtice, 
or of ſuch perſon as he ſhall then direct, for the uſe of 
the regiment or battalion wherein ſuch defaulter was in- 
rolled, to ſerve as part of the common ſtock of ſuch re- 
giment or battalion, the ſaid juſtice ſhall commit him to 
the common gaol of the county or place where he ſhall 
be ſo convicted, there to remain without bail or main- 


prize for ſix months, or until he ſhall have paid the ſaid 


penalty of 201. 2 G. 3. . 20. /. 103. 56. £36 


J. 15. 


Provided, that no officer or private man ſhall be liable 


to any penalty or puniſhment, on account of his abſence 


during the time he ſhall be going to vote at any election 
of a member ſerve in parliament, or returning from 


ſuch election. 2 G. 3. c. 20. /. 111. 


4. If any militia man, having joined the corps, ſhall pefertiog during 
deſert during the time of a exerciſe, and not be ap- the time of exer- 


prehended during the time of ſuch exerciſe; he ſhall in- _ 
cur the penalty and be ſubject to the puniſhment above 
inflicted on militia men not joining their corps. 4 G. 3. 
c. 17 0- 

And one juſtice, in any county or - pil where ſuch 
deſerter ſhall be found, may proceed againſt him in the 
ſame manner, and execute the like powers, as in the caſe 
of _ appearing at the annual exerciſe. 5 E. 3. c. 34. 

16 
5 65 And when che militia ſhall be called out to be trained 
and exerciſed, it ſhall be lawful for a juſtice of the peace, 
being duly thereunto required by an order from his ma- 
jeſty, or from his majeſty's lieutenant, or a deputy lieu- 
renant, or from the colonel or other chief commiſſion 
officer upon the place, of any regiment company or detach- 
ment of militia,to iſſue out his warrant under his hand, to 
the chief conſtables, petty conſtables or other officers of 
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; ty 42 
the hundreds, pariſhes, tithings or places, from, through, 
near or to which, any ſuch regiment or company of mi- 
litia men, or any detachment thereof, ſhall be ordered to 
march, requiring them to make ſuch proviſion for carri- 
ages of the arms, clothes, accoutrements, powder, match, 
bullets, or other warlike materials, with able men to drive 
ſuch carriages, as is and are mentioned in the ſaid order: 
but in caſe ſuch ſufficient carriages and men cannot be pro- 


vided within any ſuch county, riding, hundred, rape, 
Jath, wapentake, diviſion, pariſh, tithing, or place; then 
the next juſtice ſhall, upon ſuch order as aforeſaid bein 


ſhewn unto him, iſſue his warrant to the chief conſtables, 
petty conſtables, or other ſuch officers of the next coun- 


ty, riding, hundred, rape, lath, wapentake, diviſion, 


pariſh, tithing, or place, for the purpoſes aforeſaid, to 
make up ſuch deficiency of carriages. 2 G. 3. c. 20. 


J. 123. 


And ſuch lieutenant, deputy lieutenant, colonel, or 
other chief commiſſion officer upon the place, who by vir- 
tue of the ſaid warrant from the ſaid juſtice ſhall demand 
ſuch carriages of ſuch officer as aforeſaid, ſhall at the ſame 
time pay down to him in hand for the uſe of the perſon 
who ſhall provide ſuch carriages and men, the ſum of 1 5. 
for every mile any waggon with five horſes ſhall travel; 
and 18. for every mile any wain with fix oxen, or with 
four oxen and two horſes ſhall travel; and gd. for every 
mile any cart with four horſes ſhall travel; and ſo in 


proportion for carriages drawn by a leſs number of 


horſes or oxen: for which the officer ſhall give a re- 


ceipts 4. 

And ſuch chief conſtable, petty conſtable, or other of- 
ſicer, ſhall order and appoint ſuch perſon or perſons ha- 
ving carriages within their reſpective diviſions, as they 
ſhall think proper, to provide and furniſh ſuch carriages 
and men according to ſuch warrant; which perſons ſo 
ordered ſhall provide and furniſh the ſame accordingly, 
for one Gay” s journey, and no more. id. | 

And in caſe the ſaid chief conſtables, petty conftables, 
or other officers, ſhall be at any charges for ſuch carriages, 
over and above what is fo i by them of the ſaid 
lieutenant, deputy lieutenant, colonel, ar other chief of- 
acer as aforeſaid ; ſuch byerplus ſhall be borne by each 
county, riding or place, where ſuch additional expence 
Mall be incurred, and be repaid to them without fee by the 
treaſuxer out of the publick ſtock. id. 


al 
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(New) Militia. 
And if any ſuch chief conftable, conſtable, or 
other officer ſhall wilfully neglect or refuſe to execute 
ſuch warrant ; or if any perſon appointed by ſuch chief 
conſtable, conſtable, or other officer, to provide or fur- 
niſh any ſuch carriage and man, ſhall wilfully negle& or 
refuſe to provide the ſame ; he ſhall forfeit a ſum not 
exceeding 40 8. nor leſs than 20s. to the uſe of the 
poor of the pariſh or place where ſuch offence ſhall be 
committed : the ſame to be heard and determined by two 
Juſtices ; and the penalty to be levied by their warrant, 
by diftreſs. / 124. 
6. Ir ſhall be lawfui for the mayors, bailiffs, conſtables Billeting. 
and other chief magiſtrates and officers of cities, towns, 
puriſhes, tithings, villages, and other places, and in their 
default or abſence for a juſtice of the peace inhabiting in 
or near ſuch place, and for no others ; and they are here- 
by required, to quarter and billet the officers and private 
men, at the times when they ſhall be called out to annu- 
al exerciſe, in inns, livery ſtables, alehouſes, victualling 
houſes, and all houſes of perſons ſelling brandy, ſtrong 
waters, cyder, wine, or metheglin, by retail ; on appli- 
cation to them made by the lieutenant, or by the colonel 
or commanding officer, 2 G. 3. c. 20. / 100. 
In like manner, the ſerjeants, drummers, and fifers, 
ſhall be billeted ; and the occupiers of the houſes where 
they ſhall be billeted, ſhall provide for them, at ſuch times 
for which no proviſion has by law been made for that pur- 
poſe, convenient lodgings only. / 101. | = 
7. And whereas it would be conducive to the preſerva- $toopeges of pay 
tion of order and diſcipline during the time of annual during the time 
exerciſe, of great convenience to the corporals and private reite. 
men in ſupplying them with neceſſaries, and of eſſential 
utility to their families, if the captains or commandin 
officers were enabled to {top a limited part of the dail 
pay of ſuch corporals and private men; it is enacted, that 
it ſhall be lawful for every captain or commanding officer 
of the militia, to put the corporals and private men of his 
company under ſtoppages, not exceeding 6d. a day, for 
the purpoſes aforeſaid : Provided, that ſuch captain or 
commanding officer ſhall account with the ſaid corporals 
and private men for the ſaid ſtoppages, before they ſhall be 
diſmiſſed from the ſaid annual exerciſe ; having firſt de- 
ducted what ſhall have been laid out for them for neceſſa- | | 38 
ries and repair of arms damaged by their neglect, 4 G. 3. | 1 
c. 1 „ | 
| | | 8, All 
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8. All muſkets delivered for the ſervice of the militiz 
ſhall be marked with the letter M, and the name of the 
2 or place to which they belong. 2 G. 3. c. 20. 

And the captain of each company ſhall keep in his 
own cuſtody, or leave and depofit with the ſeveral ſer- 
jeants belonging to his company, or with ſuch perſons as 
the faid captain ſhall appoint, the arms, clothes, and ac- 
coutrements provided for his company ; and the church- 
wardens of every pariſh or place where the ſaid arms, 
clothes and accoutrements are ſo depoſited,” or one of 
them, fhall provide at the expence of {auch pariſh or 
place, a cheſt, in which ſuch captain, ſerjeant 0; arber 
perſon ſo appointed as aforeſaid fhall keep the ſaid arins 
in fome dry part of his houſe or dwelling, under jock 
and key ; and another cheſt in which he ſhall keep under 
lock and key the ſaid clothes and accoutrements : and 
the ſerjeant or other perſon appointed to train and diſci- 
pline the men, ſhall take care that after exerciſe every 
militia man ſhall clean and return his arms, clothes and 
accautrements, to his captain, or to ſuch perſon as ſhall 
be appointed as aforeſaid to receive the ſame. /. 104. 

And if the ſerjeant, or other perſon appointed by any 
captain of the militia to receive and keep in his cuſtody the 
faid arms, clothes and accoutrements, ſhall not complain 
within three days to a neighbouring juſtice, of any militia 
man's not having returned his arms, clothes and accoutre- 
ments as before directed; he ſhall, on conviction before 
one juſtice, forfeit 208. which if he ſhall not imme diately 
pay, the ſame ſhall be levied by diſtreſs by warrant of 
ſuch juſtice. / 112. 

Phovided, that his majeſty's lieutenant, or in his abſence 
three deputy lieutenants may by their warrant employ ſuch 
perſons, as they ſhall think fit, to ſeize and remove the 
arms, clothes and accoutrements, belonging to the militia, 
whenever ſuch lieutenant or deputy lieutenants ſhall judge 
it neceſſary to the peace of the kingdom; end to deliver 
the ſame into the cuſtody of ſuch perſons, as the ſaid lieu- 
tenant or deputy lieutenants ſhall appoint to receive the 
ſame, for the purpoſes of this act. /. 105. | 

And if any ſerjeant, or any other perſon intruſted by 
the captain, with the cuſtody of any arms, clothes or ac- 
coutrements belonging to the militia, ſhall deliver any of 
them out, unleſs for exerciſing the men, or by the com- 
mand of his fuperior officer ; it ſhall be lawful for two 

juſtices: 


FTY 6 * 2 


an T4. 


ks ww rc £A Ja» xa i... 


J. 110. 
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juſtices, to commit him to the common gaol, for any time 


not excecding fix months. /. 106. | 

9. And if any militia man ſhall ſell, pawn, or loſe any ar 
of bis arms, clothes or accoutrements ; he ſhall, on con- jogng the fame, 
viction before one juſtice, forfeit a ſum not exceeding 3 l. | 
and if he ſhall not immediately pay the ſame, ſuch juſtice 
ſhall commit him to the houſe of correction for one month, 
and until ſatisfaction ſhall be made for the ſame ; and if he 
ſhall not be of ability to make ſuch ſatisfaction, then for 
the ſpace of three months. 2 C. 3. c. 20. /. 109. 

And if any militia man ſhall refuſe or neglect, to return 
his arms, clothes and accoutrements in good order, to his 
captain, or to ſuch perſon as ſhall be appointed as aforeſaid 
to receive the ſame, whenever demanded ; he ſhall, on 
conviction before one juſtice forfeit 10 s. and if he fhall 
not immediately pay the ſame, ſuch juſtice ſhall commit 
him to the houſe of correction for any time not exceeding 
14 days. /. 109. 

And if any perſon ſhall knowingly and willingly buy, 
take in exchange, conceal or otherwiſe receive, contrary 
to the true intent and meaning of this act, any arms, 
clothes or accoutrements belonging to the militia, upon 
any account or pretence whatſoever ; he ſhall, on convic- 
tion before one juſtice, forfeit 51, and if he ſhall not im- 
mediately pay the fame, the ſaid juſtice ſhall levy the ſame 


* 


by diſtreſs; and for want of diſtreſs, ſhall commit him to 


the common gaol for three months, or ſhall cauſe him 
to be publickly whipt, at the diſcretion of ſuch juſtice. 

10. And the ſerjeants ſhall receive all their military or- Penalty on non- 
ders with reſpect to training the militia men under their * 
care, from the adjutants, and their ſuperior officers ; and their duty. N 
ſhall report from time to time all crimes and miſdemea- 
nors of the ſeveral militia men under their command, to 
their adjutant or ſuperior officers, or to any two deputy 
lieutenants, or to ſome civil magiſtrate, as the caſe ſhall 
require. 2G. Þ 6 20: + x17; 

And if any non-commiſſion officer ſhall be negligent in 
his duty, or inſolent, or diſobedient to the orders of the 
adjutant, or other his ſuperior officer, and be thereof 
convicted as aforeſaid upon the oath of the adjutant or 
other ſuperior officer before one juſtice ; he ſhall forfeit any 
ſum not excceding 30 s. at the diſcretion of ſuch juſtice ; 


* 


and if he ſhall not immediately pay the ſame, the ſaid ju- 


{tice ſhall commit him to the houſe of correction for 14 
„ days 
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Return to be 


made to the 


©. 


Return to a ſe- 


eretary of ſtate, 


(New) Militia. 
days ; and his majeſty's lieutenant may diſcharge ſuch non- 
commiſſion officer if he ſhall think fit. /. 114. 

11. And the colonel or commanding officer of every 


regiment or battalion of unembodied militia ſhall, as often 
as they ſhall be called out to exerciſe, return to his ma- 


jeſty's lieutenant a true ſtate of ſuch regiment or battalion, 


2 G. 3. c. 20. |. 102. #:4 

12. And alſo ſhall, within 30 days after the exerciſe 
ſhall be finiſhed, tranſmit to one of the ſecretaries of 
ſtate, a return ſigned by him, of the ſeveral officers, non- 
commiſſion officers, and private men, who were inrolled 
and did ſerve at the time of exerciſe aforeſaid, in manner 
and form following: | | 


Return 


0 

0 
2 
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Return of a regiment of militia at annual exerciſe. = 
295 = 
PRES : Commiſſioned officers Staff officers Non-commil- | Private 8 
; OMININONEG omce | ſioned officers | | / | | 75 
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1 Return to the 13. Finally his majeſty's lieutenant or three deputy 

1 ſelons. lieutenants ſhall, on cr before Dec. 25. certify to the clerk 

. | of the peace, that the militia for ſuch county or place has 

1 been raiſed, and when and at what time the ſame was 

Ti firſt raiſed ; the number and rank of officers, and the 

i number of private men, in the year when ſuch certificate 

148 is made, and the time of exerciſe in that year. Which 

1.5" certificate the clerk of the peace ſhall deliver to the ju- 

1 ſtices at their ſeſſions to be held next after the ſaid 25th 

1 of December, on the day on which ſuch ſeſſions ſhall be 

28 opened ; and ſhall file the ſame amongſt the records, that 

1 the true ſtate of the militia in that county may * 

il . /. 19. 

1 And he ſhall, within 14 days after the ſaid 0 

„ tranſmit to the commiſſioners of the treaſury, and alſo to 

1 the receiver general, a copy ſigned by ſuch clerk of the 

i| peace of every ſuch certificate ſo delivered to him. 

1 "43 

1 And if he ſhall neglect or refuſe to receive, deliver, 

1 file, record, or tranſmit any ſuch certificate; he ſhall 

bY forfeit 500 l. to him who ſhall ſue; and ſhall forfeit his 

1 office, and be incapacitated. /. 24. | 

548 AV. Clothing and pay. 

1 When ts iſſue, 1. No pay, arms, accoutrements, or clothing ſhall be 
1 iſlucd. and no adjutant or ſerjeant ſhall be appointed, until 1 
1 it ſhall appear by a return ſigned by his majeſty's lieute- 
1 nant, or, on the death or removal or in the abſence of his 

| Fi majeſty's lieutenant, by three deputy lieutenants, that | 
| three fifths of the militia men have been inrolled, and three b 
TH fifths of the officers have taken out commiſſions. 2G. 
i 3.420. / 10). 98 | 
* In what manner 2, The pay of the embodied militia will be ſpecified ] 
1 and proportion, hen we come to treat of their being drawn out into ac- L 
* tual ſervice. ä , 
5 1 The pay of the unembodied militia hath been directed 
Ir by annual acts for that purpoſe: The laſt of which, h 
3 viz. 8 G. 3. c. 20. is as followeth; whereas it is nee a 
3 ſary that proviſion ſhould be made for defraying the t 
1 charge of the pay and cloathing for the militia, for one h 
5 year from Mar. 25, 1768; it is enacted, that in eyery = fe 
| place where the militia is or ſhall be raiſed, the reeelver | p 
1 general of the land tax for ſuch place ſhall iſue and pay Cc 
1 ? 8 "mn 
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as followeth — For the pay of the ſaid militia for 4 ca- 


lendar months in advance, at the rate of 68. a day for each 


| adjutant , 18. for each ſerjeant, with the addition of 2 s. 


6 d. a week for each ſerjeant major; 6 d. a day for each 
drummer, with the addition of 6d. a day for each drum 


major; and at the rate of 6d, a month for each private man 
and drummer for defraying contingent expences, one penny 


whereof to be applied to the hoſpital expences when th 
are out upon their annual exerciſe ; and for half a year's 
ſalary for the clerk of the regiment or battalion at the rate of 


501. a year; and to the cler“ of the general meetings at the 


rate of 51. 5s. for each meeting; and to the ſeveral clerks 
of the ſubdiviſion meetings at the rate of 11. 1 s. for each 
meeting; and allo for cloathing, after the rate of 31. 10s. 
for each ſerjeant, and 21. for each drummer, with the 
addition of 11. for each ſerjeant major and drum major 
and with reſpect to the private militia men, where the 
have been embodied, or having not been embodied, have 
not been cloathed within three years, at the rate of 1 l. 108. 
for each private man.— Provided nevertheleſs, that in an 
place where pay bas not yet been iſſued, no pay ſhall be 
iſſued, until his majeſty's lieutenant, or in his abſence 
three deputy lieutenants, ſhall have certified to the com- 
miſſioners of the treaſury, and to the receiver general of 
the land tax, that three fifths of the number of private men 
have been 1nrolled, and that three fifths of the proportion 
of their commiſton officers have accepted their commiſ- 
fions, and entred their qualifications. h 

All which ſums of money aforeſaid (except what ſhall 
de due to the clerks of the meetings, and except what 


mall be due for cloathing) ſhall, where the militia has 


never been embodied, be paid by the receiver general in- 
to the hands of the clerk of the regiment or battalion, on 
his producing his warrant of appointment to ſuch office 
under the hand and ſea] of his majeſty's lieutenant ; and 
where the militia has been embodied, into the hands of 
the clerk of the regiment or battalion, on his producing 
his warrant of appointment to ſuch office under the hand 
and ſeal of the colonel, or, where there is no colonel, of 
the commanding officer, notwithſtanding ſuch militia ſhall 
have been diſembodied ; and where the militia ſhall be 
formed into independent companies, ſuch ſums ſhall be 
paid by the receiver general into the hands cf the reſpective 
captain of ſuch independent company, or to ſuch perſon 
as ſuch captain ſhall authorize to receive the ſame, 


And 
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And the nid receiver general ſhall alſo, within 14 days 
after the expiration of the third calendar month from the 
time of the ſaid firſt payment, make a ſecond payment for 
four calendar months in advance; and, within 14 days 
after the expiration of the third calendar month from the 
time of the ſaid ſecond payment, make a third payment 
for four calendar months in advance; for the pay and 
contingent ex pences of the militia, and for the allowances 
to the regimental or battalion clerk : and the receipt of 
ſuch clerk, and of ſuch captain of an independent com- 
pany, or of the perſon authorized by him as aforeſaid to re- 
ceive the ſame, ſhall be a ſufficient diicharge to the recei- 


ver general. 
And the clerk of the regiment or battalion ſhall forth- 


With after the receipt of ſuch ſums as aforeſaid, pay, or 


cauſe to be paid one calendar month's pay in advance to 


the adjutant; and to the captain or commanding officer of 


each company two months pay in advance for the ſerjeants, 
drummers, and the contingent expences of his company, 
out of which ſaid contingent money each captain ſhall pay 
to the commanding officer one penny a month for each 


Nw] 
private man and drummer for the expences of the hoſpi- 


tal; and alſo to the commanding officer of the company 


to which the ſerjeant major and drum major ſhall belong, 


two months pay in advance for ſuch ſerjeant and drum 


major; and ſo from time to time ſo long as any money on 
that account ſhall remain in his hands. 

Which pay every ſuch captain or commanding officer 
ſhall diſtribute to each perſon belonging to his company, 
as it ſhall become due ; and ſhall once in every year give 
in to the clerk of the regiment or battalion, (or if captain 
of an independent company, to the receiver general) an 


account of the ſeveral payments he ſhall have made in 


purſuance of this act, according to the following form: 


County 


ty 


(New) Militia. 


County of——Dr. | Per Contra=—Cr, 

To caſh receiv-] l. s. d.] Paid ſerjeant—? l. s. d. 
ed of Mr. — | for — days pay | | 
regimental or“ from the — day » — — 
battalion clerk, | of — to the 
or receiver gene- > — — | of —— _ 
ral (as the caſe | following. J 
ſhall! be) for two Ditto as 5 1 
months pay in jeant major. 5 
advance. . 7 Paid ——— 

| drummer—— 
days at 6 d. from „ 
the of —— 
to the of | 


— following. f 
Ditto as drum 
major. c 5 

Two month 
contingencies for 
men and | 
two drummers 7 ©" a es 
j at 6d. per month 
1 each. - + - 1 
And ſhall pay back to the ſaid clerk or to the receiver 
general, as the caſe ſhall be, the ſurplus (if any) remain- 
ing in his hands, except the money by this act allowed 
for contingent expences, which ſhall once in every year 
be accounted for, by the captain of each company reſpec- 
tively, in manner aforeſaid ; and the balance thereof ſhall 
be by him paid into the hands of the c erk of the regiment 
or battalion to be applied to the general uſe of the ſaid re- 
giment or battalion, as the field officers and captains there- 
of, or the greater part of them, ſhall direct. 

And the captain of each independent company ſhall diſ- 
tribute to each perſon belonging to his company intitled 
thereto, ſuch money as he ſhall receive by virtue of this 
act; and the ſaid money allowed for the copting<nt ex- 
pences of each independent company of militia, ſhall be re- 
ſpectively applied to the particular ule of ſuch independent 
company by the captain thereof. 

And the faid regimental or battalion clerk may retain to 
his awn uſe, out of the money ſo by him received, ſuch 


| 


further ſums as ſhall complete the allowance herein before 


made for his ſalary, — 5 | 
And the receiver general, ſo foon as he ſhall receive a 


warrant under the hand of the colonel or commanding 
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(New) Militia. 


officer a the receipt of the cloathing, and an or- 


der from the ſaid colone] or commanding officer for the 


money due for the ſame payable to the perſon who fur- 


niſhed the ſaid cloathing, ſhall pay the ſum mention- 


ed in ſuch order to the perſon intitled to receive the 
ſame ; who ſhall give a receipt : Which warrant, or- 
der, and receipt, ſhall be a diſcharge to the receiver ge- 


neral. 


And whenever his majeſty's lieutenant, or any three or 
more deputy lieutenants, ſhall have fixed the days of exer- 
ciſc*, they ſhall, as ſoon as may be, certiy the ſame to 
the receiver general, ſpecifying the number of men, and 
the number of days they are to be abſent from home on 
account of ſuch exerciſe ; which receiver general ſhall, 
within 14 days after the receipt of ſuch certificate, pay to 
the clerk of the regiment or battalion, at the rate of 
78. 6d. a day for each captain, and at the rate of 3s. 6d. 
a day for each lieutenant, and of 3s. a day for each en- 
ſign; and alfo at the rate of 1 8. a day for each private 
man, with the addition of 6 d. a day for each corporal, for 
the number of days they ſhall be abſent on account of 
exerciſe; and in ſuch counties where there ſhall be inde- 
pendent companies only, the receiver general ſhall pay to 


the captains of the independent companies, at the rate of 


s. 6d. a day for each captain, and ſo of the reft ; and 
the ſaid regimental or battalion clerks ſhall forthwith pay 


to 


* Here ſeems to be a miſlake, The days of exerciſe are to be 
fixcd (as is above expreſied) by his majeſty's lieutenant and two or 


more depity lieutenants, and on the death or removal, or in the 


abſence of his mejeſty's lieutenant, by three or more deputy lieu- 


tenants, at a general meeting, This clauſe ſuppoſeth, that his 


majeſty's lieutenant alone, or any three or more deputy lieutenants, 
may appoint ſuch time, By the ftatute of the 3 G. 3. c. 10. 
power was given for that particular year, by reaſon of inconve- 
niences that might happen from waiting until the time then limit- 
ed for the general meeting, to his majeſty's lieutenant on or before 
the 3oth of April to fx the time for training and exerciſe ; and 


it he ſhould not within that time fix the fame, then three or more 


deputy lieutenants were to do it. And in that caſe theſe words 
were proper Whenever his majeſty's lieutenant, or any 
« three or more Ceputy lieutenants, ſhall have fixed the days of 
« exerciſe” = But this was reſtricted to that year only. And 
theſe words in the preſent act are tranſcribed from the act in that 
year 3 though the circumſtances are very different, 


OA — bens a. Py cats. 


(New) Militia. ; 


to each captain of the ſaid regiments or battalions the pro- 
portion of pay belonging to each captain, and likewiſe ran 
pay belonging to their reſpective companies. 

And each captain ſhall make up an account of all mone 


by him received on account of ſuch exerciſe, according to 
the following form : 


County of Dr. Per Contra Cr. 

To caſh receiv- ] J. s. d. | | J. s. d. 
ed of the re- | Paid mi- 
gimental or bat- litia men 1 hn 
talion clerk, or Þ -- -- -- | days. — — — 
receiver general, Paid additional) 
for days pay pay to — cap woo 
of men — J_ | rals —— days 


Which account ſhall be ſigned by ſuch captain, and 
counterſigned by the commanding officer; and the ſaid 
captain ſhall within ten days after the time of ſuch exer- 
ciſe, deliver ſuch account, and pay the balance, (if any), 
to the regimental or battalion clerk; or if captain ot an 
independent company, to the receiver general. 

Provided always, that where any regiment, battalion or 
independent company of militia, ſhall be embodied and 
called out into actual ſervice, and thereby the officers and 
private men ſhall be intitled to the ſame pay as the officers 
and private men in his majeſty's other regiments of foot 
receive; all pay from the receiver general, whether to the 
adjutants, ſerjeants, private militia men or others, and all 
money allowed as aforſaid for contingent expences, and 
alſo the allowance to the clerk of the regiment or bat- 
talion, ſhall n ſuch time of actual ſervice ceaſe and 


not be paid. 


And the receiver general ſhall pay to the clerk of the 
general meetings his allowance, at the rate of 5 J. 5 8. for 
each meeting, on his producing an order for that purpoſe 


from his majeſty's lieutenan', or from three deputy lieute- 


nants aſſembled at a general meeting. 


And ſhall alſo pay to each and every the clerks of the 


ſubdiviſion meetings, their ſeveral allowances at the rate | 


of 11. 1s. for each meeting; on his or their producing 
an order or orders reſpectively, from one or more deputy 
lieutenants aſſembled in the ſeveral ſubdiviſion meetings: 
which oider ſhall be a ſufficient diſcharge to the receiver 
general, and be allowed in nis account. 


WW Provided 
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(New) Militia. 
Provided always, that the regimental or battalion clerk 
ſhall give ſecurity to the receiver general, by bond to his 


majeſty, in penalty of one half of the ſum required for the 


Whole year's charge of the regiment or battalion, for duly 
anſwering and paying ſuch ſums as he ſhall from time to 
time receive, and for duly accounting for the ſame, and for 
the performance of his truſt ; which bond ſhall be lodged 
with the receiver general, and by him in caſe of failure 
fhall be put in ſuit. | | 
And the ſaid clerk of the regiment or battalion, and 
the captain of every independent company of militia, ſhall 
between Mar. 25. and June 24. 1768. deliver to the re- 
ceiver general a fair account in writing, of all money by 
him received and diſburſed for the ſervice of the preceding 
year in purſuance of this act, with proper vouchers for the 
ſame; and ſhall pay back to him any ſurplus that ſhalt 


then be in his hands: which ſaid accounts, figned by ſuch 


elerk, or ſuch captain of an independent company re- 
ſpectively, ſnall be tranſmitted by the receiver general in- 
to the office of the auditor of the revenue. | 

And all penalties, coſts and charges of ſuit, and fums 
of money for which any perſon is by this act made an- 
fwerable, may be recovered in any of his majeſty's courts 
of record at VMeſiminſter. 

And no fee or gratuity ſhall be given or paid, for any 
warrant or ſum of money, which ſhall be iflued in purſu- 


ance of this act. 


And any perfon being on half pay, or being intitled 
to any allowance as having ſerved in any or either of the 


two troops of horſe guards or regiment of horfe reduced, 


and ſerving in the militia, may receive the ſubſiſtence 
money payable to captains, lieutenants, or enſigns; and 
it ſhall net prevent him from receiying his half pay or 
ſuch allowance, he taking the following oath before a 
juſtice, „I A. B. do ſwear, that I had not between the 
5 any place or employment of profit, civil or 
< military, under his majeſty, behdes my allowance of half 
% pay as a reduced —— in — late regiment of 
* (or allowance as in late troop of 
* horſe guards, or ——— regiment of horſe reduced) 
< ſave and except my ſubliftence as a lieutenant or en- 
ce ſign [as the caſe may be], for ſerving in the militia of 
„ the county of And the taking the ſaid oath 


| ſhall intitle him to receive his half pay, without taking 
any other oath. | | | | 


No 


(New) Militia. 

Note, in the form of the oath above, the word captain 
ſeems to have been omitted by miſtake, for the context 
ſeems to require that the words ſhould run thus v and 
except my ſubſiſtence as a captain, lieutenant, or enjign. —For 
by this preſent act, pay is allowed to the captains, as 
well as to the lieutenants and esſigns.] 

Finally, if any regiment, battalion or independent 
company ſhall ceaſe and determine during the continu- 
ance of this act; 3 s. a day ſhall be allowed to the adju- 
tant, until the 25th day of March 1768. - 


AF. Drawn ont into actual ſervice. 


1. In caſe of actual invaſion, or upon imminent danger To be drawn our 
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thereof, or in caſe of rebellion, it ſhall be lawful for his in caſe of inva- 


majeſty (the occaſion being firſt communicated to parlia- don or rebellion, 


ment, if the parliament ſhall be then, fitting ; or declared 
in council, and notified by proclamation, if no parliament 


ſhall be then fitting or in being) to order his lieutenants, 


and on their death or remoyal or abſence three deputy 


lieutenants, with all convenient ſpeed, to draw out and 
embody all the regiments and battalions of militia of their 
reſpective counties, ridings or places, already raiſed and 
not yet embodied, or herein appointed to be raiſed and 


trained, or ſo many of them as he ſhall judge neceſſary, 


in ſuch manner as ſhall be beſt adapted to the circum- 
ſtances of the danger. 2G. 3. c. 20. /. 116. 


2. And if at ſuch time the parliament ſhall happen to perhament then! 


be ſeparated, by ſuch adjournment or prorogation as will to meet. 


not expire within fourteen days ; it ſhall be lawful for his. 
majeſty to iſſue a proclamation, for the meeting of the 
parliament, upon ſuch day as he ſhall thereby appoint, 


giving fourteen days notice of ſuch appointment: and the 


parliament ſhall accordingly meet upon ſuch day, and 
continue to fit and act, in like manner to all intents and 
purpoſes, as if it had ſtood adjourned or prorogued to the 
ſame day. 2 G. 3. c. 20. / 117. 


3. And in ſuch cafe, his majeſty may direct the ſaid x, 
forces to be put under the command of ſuch general offi- the command of 


e put under 


CETS AS he hall appoint. 2 . . . 26. /. I 16. : general vthcers. 
1 . wei ſnectriv 
4. And direct them to be led by their reſpective officers, 1g 0 = 


into any parts of this kingdom, for the ſuppreſſion of ſuch pt of the king- 
invaſions and rebellions. 2 E. 3. c. 20. /. 116. dom. 


5. Provided, that neither the militia of this kingdom, 


nor any corps, detachment or draught thereof ſhall, on any Bat not to ev 
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account, be tranſported or carried out of the iſland of 
Great Britain. . 20. 

6. And the ſaid officers of the militia, and private mili- 
tia men, ſhall from the time of their being drawn out and 
embodied as aforeſaid, and until they be returned again to 
their reſpective pariſhes or places of abode, remain under 
the command of ſuch general officers ; and ſhall be inti- 
tled to the ſame pay as the officers and private men in his 
majeſty's other regiments of foot receive, and no other 
and the officers .of the militia ſhall, during ſuch time, 
rank with the officers of his majeſty's other forces of equal 
degree with them, as the youngeſt of their rank ; and 
during ſuch time as aforeſaid, all the proviſions contained 
in any act of parliament then in force for puniſhing mu- 
tiny and deſertion, and for the better payment of the 
army and their quarters, ſhall extend to the officers and 
private militia men (except only as to ſuch particulars as 
are or ſhall be otherwiſe ſpecially provided for by any act 
or acts of parliament for regulating the militia forces); 
and when they ſhall be returned again to their reſpective 
pariſhes or places of abode, they ſhall be under the ſame 
orders and directions only, as they were before they were 
drawn out and embodied as aforeſaid. 2 G. 3. c. 20. /. 
116. 

Provided, that no officer ſerving in the militia, ſhall ſit 
in any court martial upon the trial of: any officer or ſoldier 
ſerving in any of his majeſty's other forces; nor ſnall any 
officer ſerving in any of his majeſty's other forces, ſit in 
any court martial upon the trial of any officer or private 
man ſerving in the militia. / 121. 

7. And his majeity's lieutenant, and on the death or 
removal or in the abſence of his majeſty” s lieutenant, three 
deputy lieutenants ſhall iſſue their orders to the chief con- 
ſtables, with directions to forward the ſame immediately 
to the conitables or other officers of the ſeveral pariſhes or 
places; and ſuch conſtables ſhall, upon receipt thereof, 
forthwith give, or leave in writing, notice, or cauſe ſuch 
notice to be given, to the ſeveral militia men, or left at 
the uſual places of their abode, to attend at the time and 
place mentioned in ſuch order. 2 C. 3. c. 20. . 116. 

And if any militia man ſo ordered to be drawn out and 
embodied as aforeſaid (not labouring under any infirmity 
incapacitating him to ſerve as a militia man) ſhall not ap- 
pear and march in purſuance of ſuch order ; he ſhall, on 
conviction before two juſtices, forfeit 401. and if he ſhall 
not immediately pay the fame, they ſhall commit him to 

| the 


1 as wm 


the common gaol for twelve months, or until he ſhall have 


dens or overſeers of ſuch pariſh or place, then out of 


(New) Militia. 


paid the ſame. id. 

And if any perſon ſhall harbour or conecal any militia 
man, not aitending when ordered into actual ſervice, 
knowing him to be a militia man; he ſhall, on conviction 
before one juſtice, forfeit 51. by diſtreſs ; ; and for want of 
fufficient diſtreſs, ſuch juſtice ſhall commit him to the 
houſe of correction for two months, or caule him to be — | i 
publickly whipped. id. : 

8. When the militia ſhall be ordered out into actual To receive one 
ſervice, or ſhall be out in actual ſervice, the receiver ge- _— 
neral of the land tax for the re ſpective county or place, * 
ſhall pay to the captain or other commanding officer of 
ſuch company ſo ordered out or being out in ſervice, 
one guinea for each private militia man belonging to his 
company; to be paid over by ſuch captain or other offi- 
cer to every ſuch private militia man who belonged to his 
company at the time ſuch militia was ordered out, on or 
before the day appointed for marching; and to ſuch mi- 
litia man, who ſhall be afterwards ordered out, when he 
ſhall join his company. 2 E. 3. c. 20. f. 122. 

9. In caſe any perſon fhall be choſen by lot, and be To receive ſike- 
ſworn and inrolled, or provide a ſubſtitute who ſhall 1 3 
ſworn and 1nrolled, the churchwardens or overſeers of the! ebe fare 
place for which he ſerves, ſhall within one month after 
ſuch ſwearing and inrolling of the man ſo choſen by lot or 
of his ſubXitute, pay to every ſuch perſon ſo choſen by lot, 
if the regiment or battalion ſhall be then embodied, any 
{um not exceeding 5 |. as three deputy lieutenants, or two 
deputy lieutenants and one juitice, or one deputy lieute- 
nant and two juſtices, in whoſe preſence ſuch perſon thall. 
be choſen by lot, ſhall adjudge to be, as near as may be, 
one half of the current price then paid for a volunteer in 
the county or riding where ſuch perſon ſhall be choſen : 
which ſum ſhall be taken out of the rate made for volun- 
teers, or if no volunteers ſhall be provided by the church- 
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a rate to be made by the rule aforeſaid. 2 G. 3. c 
Je 47. | 
Provided, that if ſuch man fo han by lot, and ſer- 
ving for himſelf, ſhall within one month after his inrall- 
ment be diſapprancd of and diſcharged by the commanding 
officer; no ſuch ſum ſhall be paid to the perſon fo choſ-n 
by lot, but ſhall be paid to the next perſon choſen by lot 
in his ſtead: and if the ſubſtitute he ſhall have faund be 


diſapproved in manner aboveſaid, then no fuch ſum ſhall 
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184 (New) Militia. 
be paid to the man fo choſen by lot, unleſs he ſhall ſerve 
himſelf or find another ſubſtitute. f 48. 

Provided alſo, that no perſon ſo choſen by lot ſhall be 
intitled to the one half of the ſaid current price of a volun- 
teer, without the order of the perſons aforeſaid under their 
hands. /. 49. 

8 10. And the officers and private men, who ſhall be 
menee from the drawn out and embodicd, ſhall be intitled to pay from the 
date of the king's day of the date of the king” s warrant for that purpoſe. 
warrant, 2 . 35 G 20. / 118. c 

11. And when they ſhall be ordered out into actual ſer- 
vice as aforeſaid ; it ſhall be lawful for the captain of any 
company, to augment his company, by incorporating, 
with the conſent of his majeſty's lieutenant, or in his ab- 
ſence, of two deputy lieutenants, any number of perſons 
who ſhall offer themſelves as volunteers, and who ſhall 
appear to him to be ſufficiently trained and diſciplined, 
and provided with proper cloaths, arms and accoutre- 
ments, and who ſhall take the ſaid oath, and fign their 
conſent to ſerve in the militia for the time of ſuch actual 
ſervice, and to ſubmit to the ſame rules and articles of 
war as militia men are by this act liable to during the time 
of their continuing in actual ſervice, 2 G. 3. c. 20, /. 
120. | | 


Volunteers, | 


AVI. Privileges and exemptions of militia men. 


Officers erempt- No perſon, during the time he is acting as a itte 
ed trom the office oked, ſhall be obliged to ſerve the office of ſheriff, 2 G. 
of ſheriff, 3. 6. 20. . 34. 
ee. 2. No ſerjeant or private man, ſerving in the militia, 
empted from either for himſelf or as a ſubſtitute, ſhall, during the time 
highway duty, of ſuch ſervice, be liable to do any highway duty,. com- 
monly called ſtatute work. 2 G. 3. c. 20. /. 56. 
33 3. Or be appointed to ſerve, as a peace officer, or pa- 
riſh officer. id. 
From ſeming in 4. Nor ſhall be liable to ſerve, in any of his majeſty's 
the other forces. I and or ſea forces, unleſs he ſhall conſent thereto. id. 
Falling ck. F. If any man, ſerving in the militia, ſhall, on the 
march, or at the place where he ſhall] be called out to 
a exerciſe, be diſabled by ſickneſs or otherwiſe ; it 
ſhall be lawful for one juſtice, or mayor, where ſuch man 
ſhall then be, by his warrant to order him ſuch relief as“ 
he ſhall think reaſonable : And the officers of the pariſh 
or place where ſuch militia man ſhall be fo relieved, on 
producing an account of the expences occaſioned thereby, 
allowed 
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allowed under K. hand of a juſtice, to the treafurer of 


the county or place for which ſuch man ſhall ſerve, ſhall 
be reimburſed the fame by the faid treaſurer out of the 
county ſtock. 4 G. 3. c. 17. J 5 


| 6. If any militia man, who an have been choſen by Leaving families, 
| lot, ſhall, when embedied and called out into actual ſer- 


vice, and ordered to march, leave a family unable to fup- 
port themſelves, the cverſeers of the poor of the pariſh, 

tithing or townſhip where the family of ſuch militia man 
ſhall dwell, ſhall by order of one juſtice, out of the poor 
rates of ſuch place, pay to ſuch family a weekly allow- 
ance, according to the uſual and ordinary price of la- 
bour in huſbandry within the county, riding, diviſion, 
diſtrict or place where fuch family ſhall dwell, by the fol- 
lowing rule ; that is to ſay, for one ebild under the age 
of ten years, any ſum not exceeding tht price of one day's 


labour; for two children under the age aforeſaid, any ſum 


not exceeding the price of two days labour; for three or 


four children under the age aforeſaid, any fum not exceed- 
ing the price of three days labour ; for five or more chil- 
dren under the age aforeſaid, any ſum not exceeding the 
price of four days labour ; and for the wife of ſuch militia 
man, any ſum not exceeding the price of one day's labour; 
and the fame ſhall be forthwith reimburſed to ſuch over- 
ſeer, by the treaſurer of the county, riding or place where 
ſuch pariſh, tithing or rownſhip ſhall be ſituate, out of 
the publick ſtock. 2 G. 3. c. 20, / 81. 


And the treaſurer of every county, riding, diviſion, 
and place, ſhall keep diſtin&t accounts of all the monies 


by him reimburſed to ſuch overſeers as aforeſaid; and ſhall 
at the end of ſcven calendar months from the paſſing of 
this act, and afterwards at the end of every fix calendar 
months, return the faid accounts, together with the ac- 
counts which te fhall have received from the ſeveral trea- 


ſurers of the cities, towns, liberties, or places, to the of- 


fice of the treaſurer's remembrancer of the court of ex- 
chequer. / 82. 

And in all cities, towns, liberties, diviſions and places, 
which are not liable to contribute to the county rates by 
virtue of the act of the 12 G. 2. c. 29. the juſtices of the 
pe ce for every ſuch city, town, liberty, diviſion and place, 
at any ſeſſions or meeting, may and fhall appoint a trea- 
ſu ec, end ſhall aſſeſs upon every pariſh, tithing, townſhip, 
hamlet or vill, within their juriſdictions, in ſuch propor- 
tions as the rates heretofore made for the relief of the poor 
haye been uſually aſſeſſed, and fhall caufe to be paid ous 

of 


A = 
Baths Pal ev I + » - = 
42 — ̃ — Ys 


e Lp 
EG — CE 


„ 


r = Dn RS DT LINEN ad = 
_ 2 2 — * — — — <<. 22 — 2 
— —————— — 4 — - = l 
— — * 72 —5 — — 
8 — Dona — 
= * X: - IS — 
— _ — — — 2 . - * 1 


- 
— — — = 
— ASS ue > 

. ä >2 8 
— 3 — 2 - = — 

— : l Ei : 
— 2 2 — 1 2 * A LO" Ro = Av 
= 2 2 7 — . "24 "1 — * 

7 2 SAS EL > = — LIONS = 
— * — 
— ICS 


Deen 


— 
. 


— 
4 

b 4 

43 . 68 
Wo 
„ 

i i 

4 : 
i & 

7 
ö 8 
N „5 Fs, 
7 177 J: 

j wv . 

4 \ 
I 
+* * 

12 . * 

r 

[ . 
' "14 3 
{ 45 8 1 
. FO! 
1 * * | 
SER 
134 %1 

1 ko 
* f 

+ BN? 
1 1791 

5 191 
3 F 
9 EA 
7 1 
1 5 
r 
* TRIO bi 
5 18% 
$5 47 q 
15: 8 1 
5 s Al {if 
p dice 
Þ a Fi 

N 4714 
$.. THER 

„ 
1 10 5 
1 N 

0 1 
1 / . 
J . 

» 1 " 

8 }! 1 15 1 
N z l if 
1 

1 

| IR 

14 5 

' „ 1 \ 4 
, 110 
16 rr 
f f! 9 
7 i 1 
. . 

E 1 1 * 

. 
1 8 

{Tk 
i 
=. 
1009 
13 
1 
i 
| i 
10 
19718 
F 
1759 
1 N : 
alt} 
Si 
+7 
8 1 
145 
l 
11 
yo 
"0 
17 
LTH 
i 
4+ 
1411 
ih 
nh 
2 $11) 
j 
4 TY Ru 
221 1 
n 
? 11 1 
5 
5 1 
1 
71 
ad Re 
EI 
2% 
? $3 
4 <4 
. 
; . 
1 
1. 
8 Wit | 
£588 
4138 
BUR 
WoL! 
"1 ? 
4 A ! \ 
- 
as. „ * 
* . 

1 . 4910 

19 7 1355548 $ 
"m5 iff 72 7 

45 043.157 

'W \ Id y 

1 1.9 F 

"BN" * 
1 1 
1 * 

+ 4 0 
wy . Wn 
* or 
3 
3 11 
1 ®, 1 q 
* 4. 
* 

1 

'H' 1 
419-7 1 
11 

1 „ 
M 
a0 BR. 
r 

1 1% 1 
" {4 
"I 4 : 

x 1 " . 

Pat . 

4 : 

HI : 7 

Weit 
, Wenn 
4508 37 

C% 1 4 

344; BENS 
yr h. 

i! +}; 

15 n 
1441: 4 

' We: $ 

1 *s 

1 0 

r, 

8 + 
17 
11 
nth 

. 

ii 

4.4 

af 

. 10 4 

14: , 3 8 
! 1 

„ 
1 1 FL 

re 

* * T 1 
15 Jig 
*. EN 

1 * 

17 10 i - 
. wy. " 
5. * 

1 Na 0 

17280 
$ . 5 

l . 

1 Wo j 
z . 4 

17 5. 
pf k ifh 
2 NI. 15 

bas 
i 
"(ff F 
7 IPG 
+4 47 
C5 1 

4 * 17 

f 1 
„ 
4 , 
* 
3 the! 
9 
„ 
bY = 
9 
„ 
0 00 

1 
1 

. 
F \ 
Wl 
/ JN 

1 
5 S289 

þ Wt. 

N dnl (th 
5 . 

Mi 

4 U. 1. 

1 "I 8 
51 " 

1 . 

1 We 
441800 ue 

1 We.” 
E 13 1 

8 * 

9 
Pb 
a. 
n 
1 

: At 

* 1 

B n. 

May} 
1 i 

iy | 1 

AS 14 
. il 
Wk i 
{ 

1 

; 

? 

N 

> 


| (New) Militia, 


— 


of the money collected and levied for the relief of the poor 


of every ſuch pariſh, tithing, townſhip, hamlet or vill, in- 
to the hands of ſuch treaſurer, ſuch ſums as they in their 
diſcretion ſhall think ſufficient for reimburſing to the over- 
ſeers of the poor of the ſeveral pariſhes, tithings, town- 
ſhips, hamlets or vills within their juriſdictions, the amount 
of the weekly allowances paid by ſuch overſeers to the fa- 
milies of the militia men reſiding within their juriſdictions; 
and every ſuch treaſurer ſhall forthwith reimburſe the ſame 
to every ſuch overſeer accordingly. And ſuch treaſurer 
ſhall keep diſtin& accounts of all monies ſo paid into his 
hands, and by him reimburſed to ſuch overſeer as afore- 
ſaid; and ſhall, at the end of every fix calendar months, 
tranſmit the ſaid accounts to the treaſurer of the county or 


riding, which ſuch city, town, liberty, diviſion or place is 
this act united with and made part of for the purpoſes 


of the ſaid act. (Provided that the treaſurer of the city 
of Lincoln and county of the ſaid city, ſhall tranſmit his 


accounts to the treaſurer of the diviſion of Lindſey with 


the county of Lincoln.) /. 83. 


Provided, that within the city and county of the city of 


Exeter, the allowances to the families ſhall be paid by the 
treaſurer of the corporation of the governor, deputy go- 
vernor, aſſiſtants and guardians, of the poor of the city 


and county of Exeter. /. 84. 
And the monies to be levied by pariſh rates within the 


city and county of the city of Briſtol, by virtue of this act, 


ſhall be raiſed as other money for the relief of the poor 
there by virtue of any act or acts of parliament relating 


thereto. /. 85. 


And the treaſurer of any county, riding, city, town, 
liberty, diviſion or place, who ſhall after the paſſing of 


this act reimburſe to any overſeer as aforeſaid any ſum of 


money in purſuance of this act, on account of the weekly 
allowance to the family of any militia man ſerving in the 
militia of any county, riding, city, town, liberty, divi- 
ſion or place, other than the county, riding, city, town, 


liberty, diviſion or place where ſuch family ſhall dwell, 


ſhall deliver or tranſmit an account of ſuch money as he 
ſhall have ſo reimburſed as aforeſaid, figned by one or 
more juſtices of the place where ſuch family ſhall dwell, 


to the treaſurer of the county, riding, city, town, liber- 


ty, divifion or place, in the militia whereof ſuch militia 
man ſhall ſerve; and thereupon the treaſurer to whom ſuch 


account ſhall have been delivered or tranſmitted, ſhall pay 


to the treaſurer who ſhall have ſo delivered or trani/m'tted 
ſuch 


k\ Sls. owe N 8 
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ſuch account, the ſums ſo by him reimburſed to ſuch over- 


ſcers of the poor, and {hall be allowed the ſame in his ac- 
counts. /. 86. 


7. If any non-commiſſion officer, or private militia Intitled to Chel - 


man, ſhall be maimed or wounded in actual ſervice ; he ſea hoſpital. 
ſhall be equally intitled to the benefit of Chelſea hoſpital, 

with any non-commiſſion officer or private ſoldier belong- 

ing to his majeſty's other forces. 2 G. 3. c. 20. /. 116. 

8. And alſo every ſuch perſon, having ſerved in the mi- May ſet up 
litia when called out into actual ſervice, and being a trades. 
married man, may ſet up and exerciſe any ſuch trade as 
he is apt and able for, in any town or place within Great 
Britain or Ireland, without any moleſtation by reaſon of 
the uſing of ſuch trade; in like manner as any mariner or 
ſoldier may do by the ſtatute of the 22 E. 2. . 44- 

2, % $0: + 39 

9. No private 8 man ſhall be intitled to his cloaths In what caſe he 
to his own uſe, till he hath ſerved three years, if unembo- —— 
died; Ken to be applied, at the end of one year, : l 
as the commanding officer ſhall judge belt for the uſe of 
ſuch militia man. 2 G, 3: c. 20. 80. 


AVII. General power of inforcing the execution hereof. 


Beſides the particular penalties for particular offences, 
as above ſpecified ; there are ſeveral general directions for 
inforcing the execution of theſe 2. which are as fol- 
loweth : 

1. All chief conftables, petty nll. tithingmen, Conſtables and 
headboroughs, and other officers of hundreds, rapes, laths, other officers to 
wapentakes, pariſhes, tithings and places, ſhall be aidin — 
and aſſiſting to his majeſty's lieutenants, and their deputy 
lieutenants, and juſtices, and to all to whom any power 
is by this act given, in the execution hereof. 2 G. 3. 

c. 20. .. 115. 

2. And it ſhall be lawful for the deputy lieutenants and General "FOUR 
juſtices within their ſubdiviſions, from time to time, to “n their neglect 
iſſue out their order or warrant under their hands and ſeals, * 8 
commanding the attendance of the conſtable, tithingman, 
headborough, or other officer of any pariſh, tithing or 
place within their ſubdiviſions, at ſuch times and places 
as in ſuch order or warrant ſhall be expreſſed; and if 
they ſhall refuſe or negle& to appear, they ſhall ſuffer as 
followeth: 

That is to ſay, If any ſuch officer ſhall refuſe or neglect 
to comply with ſuch ordeis and directions as he ſhall from 
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time to time receive, from his majeſty”s lieutenant, deputy 


Heutenants and juſtices as aforeſaid ; in ſuch caſe, three 
deputy lieutenants, or two deputy lieutenants together with 
one juſtice, er one deputy lieutenant together with two 
Juſtices, ſhall impriſon him in the common gaol, there to 
be kept without bail or mainprize for the ſpace of one 
month ; or fine him not exceeding 51. nor under 40s. 
by diſtreſs ; ; rendring the overplus on demand, after de- 
ducting the charge of diſtreſs and ſale. 2 G. * . 0. 
I. 
Power to admi- 1 A And in all caſes, where the lieutenant, deputy lieu- 
niſter an oath. tenants, or juſtices are by this act required to examine, 
hear and determine; all witneſſes ſhall be examined up- 
on oath ; which oath, ſuch lieutenant, deputy lieutenants, 
and juſtices, or any one of them, are impowered to admi- 
niſter, /. 130. 
General levying 4. All fines, penalties and forfeitures by this act impo- 
and application ſed, the manner of recovery whereof is not in this act 
2 pag particularly provided for, ſhall on proof upon oath before 
tice ; and where the goods of ſuch offender ſhall not be 
ſufficient to anſwer the diſtreſs, ſuch juſtice ſhall commit 
bim to the common gaol, for any time not exceeding three 


months: And all fines, penalties, and forfeitures by this 


act impoſed, the application whereof is not otherwiſe par- 
ticularly provided for, ſhall be paid to the clerk of the 
regiment or battalion, and be made a common ſtock ; and 


the ſaid clerk ſhall give a particular account thereof, as it 


mall ariſe, to the colonel or commanding officer; who 
fhall cauſe butts to be erected in ſome convenient place, 
and ſhall direct the clerk of the regiment or battalion to 
buy and provide with ſome part of the money ſo ariſing 
a proper quantity of gunpowder and ball, to be uſed at 
proper times by the militia men in ſhooting at marks ; 
and to diſpoſe of ſuch other part thereof as he ſhall think 
reaſonable, in ſome prizes to be given to ſuch militia 
men, as ſhall by the commanding officer then preſent be 


adjudged to be the beſt markſmen; and to apply the re- 


ſidue thereof to other contingencies, relating to the regi- 

ment or battalion. /. 128. 
Commitment to 5. In all cafes, when any perſon ſhall be committed ta 
vhe houſe of cor the houſe of correction by virtue of this act; he ſhall 
TY during the time of ſuch commitment, be kept to hard la- 


bour. /. 129. 


Lertiorari. 6. No order or conviction made by any of his niajedly' S 


lieutenants, or by three deputy lieutenants, or by two de- 
puty 


one juſtice, be levied by diſtreſs by warrant of ſuch juſ- 
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puty lieutenants together with one juſtice, or by one de- 


puty lieutenant together with two juſtices, or by any juſ- 


tice or juſtices, by virtue of this act, ſhall be removed by 
certiorari, nor execution or other proceedings upon ſuch 
order be ſuperſeded thereby. / 131. 


7. If any ſuit be commenced againſt any perſon, for Treble 1 


any thing done in purſuance of this act; the action ſhall 


be laid in the proper county, within ſix months, and not 


afterwards; and the defendant may plead the general iſſue, 


and if he recovers ſhall have treble coſts. /. 147. 


VIII. Puniſhment of ſerjeants, drummers, and fifers 
for diſobedience or deſertion. 


1. By the 4 G. 3. c. 17. If any drummer, during the puniſhment for 
time the militia ſhall not be called out, ſhall be negli- aiſobedieace. 


gent in his duty, or diſobedient to the orders of the ad- 
jutant or other.his ſuperior officer, and thereof be convie- 
ted on the oath of the adjutant or other his ſuperior of- 


ficer or other credible witneſs, before one juſtice of the 
county in the militia of which ſuch drummer ſerves ; he 


ſhall forfeit any ſum not exceeding 40s. and if not paid 
immediately, the captain or commanding officer of the 
company to which ſuch drummer belongs ſhall ſtop his 


pay, until the ſame fhall amount to the ſum aſcertained 


by the juſtice ; and the ſaid captain or commanding offi- 
cer ſhall pay the ſame to the clerk of the regiment or 
battalion, to be applied as part of the common ſtock, 
. | 
5 And by the 7 G. 3. c. 17. If any ſerjeant major, ſer- 
jeant, drum major, drummer, or fifer, engaged to ſerve in 
the militia, and who ſhall have received any pay therein, 
ſhall, during the time ſuch militia is not in actual ſer- 
vice or out at annual exerciſe, miſpehave, be negligent 
in his duty, or diſobedient to the orders of the adjutant 
or other his ſuperior officer, and be thereof convicted on 
the oath of the adjutant or other his ſuperior officer, or 
other credible witneſs, before one juſtice of the county or 


place to the militia whereof ſuch offender ſhall belong; he 


ſhall, over and above any penalty or puniſhment by any 
former law, be committed to the common gaol of the 
county or place wherein he ſhall be engaged to.ſerve in the 
militia, for any time not exceeding fix months. / 19. 


2. If any ſerjeant major, ſerjeant, drum major, drum- For deſertion. 


mer, or fifer, during the time the militia is not in ac- 
N | | tual 


— KEE . 0—V— RT. = —_ Et SRC 
* "> 5 SI P = * 2 —— py IKE my x : by 8 1 

E — - . . _ © — — 

* - - Y —_ . * - — EEE AG Co Po 5 - is - 2 
"CEOS - . K — — nn — — 
— . cz. — INT . —— : = 
EIS. 4 - I — ©; > — 2 
- 


—ͤ — — rr hn Fae 
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tual ſervice or out at annual exerciſe, ſhall deſert from 
the regiment, battalion, or independent company, in. 
which he ſhall be inrolled to ſerve; it thall be lawful for 


the conſtable of the town or place where any perſon may 
be reaſonably ſuſpected to be ſuch a deſerter, ſhall be 
found, to apprehend or cauſe him to be apprehended 
and brought before a juſtice in' or near ſuch place ; who 


ſhall examine him: And if by his confeſſion, or oath of 


one witneſs, or the knowledge of ſuch juftice, he ſhall 


appear to be a deſerter, the juſtice ſhall forthwith cauſe 


him to be conveyed to the gaol of the county or place 
where he ſhall be found, or to the houſe of correction or 
other publick priſon of the town or place where he ſhall 
be apprehended ; and tranſmit an account thereof to the 


ſecretary at war. And the keeper of ſuch houſe or pri- 


jon ſhall receive the ſubſiſtence of ſuch deſerter, during 
the time that he ſhall continue in his cuſtody ; but ſhall 
not be intitled to any fee or reward on account of his 


impriſonment. 7 G. 3. c. 17. J 20. 


And the ſecretary at war, on receiving ſuch account, 
if the deſerter ſhall be taken out of the county to the 
militia whereof he ſhall belong, ſhall iſſue an order un- 
der his hand and ſeal, to the keeper of the priſon where 
ſuch deſerter ſhall be confined, requiring him to deliver 
ſuch deſerter to the perſon therein named; and ſuch per- 
ſon ſhall thereupon convey the ſaid deſerter, in ſuch 
manner and by ſuch means as the ſecretary at war ſhall 
direct, before a juſtice of the county to the militia where- 
of ſuch deſerter ſhall belong; who ſhall forthwith cauſe 
him to be conveyed to the gaol, houſe of correction, or 
other publick priſon, within the ſaid county. / 21. | 

And the ſaid deſerter ſhall be kept in ſuch priſon, till 


the regiment, battalion, or independent company to 


which he belongs, ſhall be called out to annual exerciſe, 
or embodied and called forth into actual ſervice, which 
ſhall firſt happen; and the then commanding officer 
ſhall iſſue out an crder under his hand and ſeal, to the 
keeper of the priſon where ſuch deſerter ſhall be con- 
fined, requeſting him to deliver the deſerter to the perſon 
or perſons therein named; and the ſaid officer ſhall 
ſummon and hold a court martial, and try ſuch deſerter, 
and if found guilty puniſh him, agreeable to the powers 


and proviſions of the articles of war and the act againſt 


mutiny and deſertion. /. 22. . 
And if any of the ſaid perſons ſhall deſert during the 
time of actual ſervice, or at annual exerciſe, and ſhall 
| not 
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not be apprehended during ſuch time; he may be appre- 


| hended and proceeded againſt in the ſame manner as is 


above directed in the caſe of deſerting when the militia 


are not in actual ſervice or out at annual exerciſe, 


e 


And the juſtice before whom ſuch deſerter ſhall be 
committed convicted, ſeems to have been the word in- 
tended, that is, the juſtice before whom the deſerter was 


firſt brought} ſhall iſſue his warrant to the clerk of the 


regiment, battalion, or independent company, requiring 
him to pay out of the ſtock belonging to ſuch regiment, 
battalion or independent company, to the perſon who 
ſhall have apprehended ſuch deſerter, the ſum of 20 8. 


J. 24. 


And if any perſon ſhall knowingly harbour, conceal, 


or aſſiſt ſuch deſerter; he ſhall forfeit 5 J. to be levied as 
any penalties or forfeitures by the 2 G. 3. c. 20. 


Note, It ſeemeth that there may be a difficulty in 
this caſe, in aſcertaining what ſhall be deemed a deſertion, 


eſpecially from a regiment, battalion, or independent 
company not then on foot ; or how far ſuch perſon may 


go about his other lawful affairs, either within, or out of 
the preciſe limits of the juriſdiction for which he ſerved, 
without being liable to be apprehended as a deſerter.] 


AXIA. Exceptions with reſpect to particular places 
and perſons. 


191 


1. His majeſty's lieutenants commiſſioned for the mili- The eity of 


tia of the city of London, ſhall continue to liſt and levy * 


the trained bands and auxiliaries of the ſaid city, in man- 
ner as heretofore, 2 G. 3. c. 20. /. 140. 


2. It ſhall be lawful for the conſtable of the tower, or The tower ham- 
lieutenant of the tower hamlets, for the time being, from lets, 


time to time to appoint his deputy lieutenants, and to 
give commiſhons to a proper number of officers to train 
and diſcipline the militia to be raiſed within and for 
the ſaid diviſion, purſuant to the ſtatute of the 13 & 14 
C. 2. and to form the ſame into two regiments of eight 
companies each, in ſuch manner as the ſaid conſtable or 


Lieutenant hath uſed to do: and alſo, for defraying the 
neceſſary charge of trophies and other incident expences of 


the militia of the ſame diviſion, it ſhall be lawful for his 
majelty's ſaid conſtable or lieutenant, to continue to raiſe 
5. . ; ; : in 
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(New) Militia, 


in every year the proportion of a fourth part of one 


month's aſſeſſment of trophy money, within the ſaid divi - 
fon or hamlets, in ſuch manner as he hath uſed to do by 


the ſaid act of the z3& 14 C. 2. 1d. ſ. 141. 
And his majeſty's ſaid conſtable of the tower, or lieu- 


tenant of the tower hamlets, ſhall appoint a treaſurer of 
the ſaid trophy money, for receiving and paying ſuch mo- 
nies as ſhall be levied by the fatd act of C. 2. who ſhall 
yearly account in writing and upon oath for the ſame to 
the ſaid lieutenant or his deputy lieutenants or any three 


of them ; which accounts ſhall be certified to the juſtices 
for the ſaid diviſion at their next ſeſſions. And the ſaid 


conſtable or lieutenant ſhall not iſſue out warrants for rai- 
ſing any trophy money, until the juſtices at ſuch ſeſſions 
Mall have examined, ſtated and allowed the accounts of 
the trophy money raiſed for the preceding year, and certify 


the ſame under the hands and ſeals of four of ſuch juſtices ; 
unleſs where it ſhall appear to ſuch juſtices, that by reaſon 


of the death of ſuch treaiurer or otherwiſe, fuck accounts 
cannot be paſſed. /. 142. 

3. Nothiog in this a& ſhall extend, to the tinners in 
Devon and Cornwall; but the lord warden of the ſtan- 
neries for the time being, in purſuance of his majeſty's 


__ cominiflion in that behalf, and ſuch as he ſhall commiſ- 


The einque 
Porte. 


Alle of Wight, 


ſionate and authorize under him, ſhall uſe the like powers, 
and array, aſſeſs, arm, muſter and exerciſe the ſaid tinners, 
as hath been hcretofore uſed, and according to the antient 
privileges and cuſtoms of the ſtanneries. , 139. 

4. The lord warden of the cinque ports, two ancient 


towns, and their members, and in his abſence his lieute- 


nant or lieutenants, ſhall put in execution within the fame 
all the powers and authorities granted by any former act or 
acts, in like manner as his majeſty's lieutenants of coun- 
ties and their deputy lieutenants may do; and may keep 
up and continue the uſual number of ſoldiers in the ſaid 
ports, towns and members, unleſs he or they find cauſe to 
leſſen the ſame : and the militia of the faid ports, towns 
and members, ſhall remain ſeparate from the militia of the 
ſeveral counties within which the faid ports, towns and 
members are fituate. /. 143. | 

5. After the number of perſons, which the Iſle of 
Wight is to furniſh to the militia of the county of South- 
ampton, ſhall have been appointed, by his majeſty's lieute- 


nant and the deputy lieutenants, or by the deputy lieute- 


nants of the ſaid county at large; the governor of the ſaid 
-34and ſhall appoint the officers of the militia there, as his 
2 majeſty's 


„ 


1 


(New) Militia. 
majeſty's lieutenants. of counties may do; and ſhall ap- 
point five or more deputies to act with him; which depu- 

ties and officers ſhall be qualified and act as is preſcribed 
with reſpect to like officers in Wales. And the militia of 
the ſaid ifland ſhall be raiſed in the ſame manner as the 
militia of the county of Southampton, and ſhall be deem- 
ed a part of the militia of the ſaid county. And after 
the ſame ſhall be ſo raiſed, the governor, lieutenant go- 
vernor and deputies ſhall order and direct the training and 
exerciſing the militia within the ſaid iſland, in the ſame 
manner as the lieutenants and deputy lieutenants may do 
elſewhere. /. 127. 


6. All proviſions made for the county of Northumber- B-ruick ven | 


19 


land and the militia thereof, ſhall be in force with reſpe& Tweed. 


to the town of Berwick upon Tweed, except only as to 
the particulars here expreſſed and otherwiſe provided for: 
and out of the perſons returned in the liſts for the ſaid 
town a number of private militia men ſhall be choſen by 
lot to ſerve for the ſaid town, in the ſame proportion with 


the private militia men appointed to ſerve for the other re- 


ſpective hundreds, wards, and other diviſions within the 
ſaid county of Northumberland: and if perſons can be 
found within the ſaid town and liberties thereof, with ſuch 
qualifications as are required for deputy lieutenants and 
oficers within cities and towns which are counties of them- 
felves ; the chief magiſtrate of the ſaid town of Berwick 
ſhall appoint five deputy lieutenants, and ſuch number of 
officers of the milita as ſhall be proportionable to the num- 
ber of militia men which the ſaid town ſhall raiſe, as their 
quota towards the militia of the county of Northumber- 
land. And the ſaid militia ſhall annually join the militia 
of the county of Northumberland, and be exerciſed toge- 
ther, and ſhall then, and alſo in time of actual ſervice, 
be deemed the militia of the county of Northumberland 
for the purpoſes aforeſaid. /. 126. 


7. Where any pariſh ſhall lie in more counties or ri- Pariſh in &'ffer- 
dings than one; the inhabitants of ſuch pariſh ſhall ſerve ent counties. 


in the militia of that county or riding, wherein the church 
belonging to ſuch pariſh is ſituated. /. 132. 


8. If a quaker ſhall be choſen by lot to. ſerve in the mi- Quakers, 


Iitia, and ſhall refuſe or neglect to appear and to take the 
oathin that behalf provided, and to ſerve in the ſaid mi- 
litia, or to provide a ſubſtitute to be approved as aforefaid ; 


three deputy lieutenants, or two deputy lieutenants toge- 


ther with one juſtice, or one deputy lieutenant together with 
*wo juſtices, ſhall, if they think proper, upon as reaſonable 
Vor III. N terms 
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Craikes oF 


Maker, 


Wckingham, 


File y. 


Threa 154. 


Stamſord Baron. 


(New) Mtlitta. 


terms as may be, provide and hire a fit perſon, who ſhall 
take the ſaid oath, and ſubſcribe his conſent to ſerve in - 
| the ſaid militia for the ſpace of three years, as the ſubſti- 

tute of ſuch quaker ; and ſhall levy (G) by diftreſs and 


ſale of the goods and chattels of ſuch vs ſuch ſum or 
ſums as ſhall be neceſſary, to defray the expence of pro- 
viding and hiring ſuch perſon to ſerve in the ſaid militia for 


the ſpace of three years, as the ſubſtiture of ſuch quaker, 


rendring the overplus, after deducting the charges of di- 


ſtreſs and fale. And if any meaſures ſhall be uſed in ma- 
king diftreſs, which may by ſuch quaker be thought oppreſ- 


five ; he may complain thereof to the deputy lieutenants 


and juſtices at their next meeting, who ſhall hear and final- 


ly determine the ſame, /. 87. 

And in every place where any rate as is reid ſhall 
be made, where the churchwardens or overſeers ſhall com- 
plain to a juſtice, that a quaker or quakers refuſe to pay 
his or their aſſeſſments; fuch juſtice may order ſuch coſts 
and charges for levying the diſtreſs, as he ſhall think rea- 


ſonable not exceeding 108. on each of the ſaid quakers, 
where there are no more than two of them, and where 
there are a greater number, not exceeding 5 8. on each. 


S 


J. 88. 


Riding of the county of Yort, ſhall ſerve in the militia of 
the ſaid North Riding. / 123. 

10. The inhabitants of that part of the pariſh of Maker 
that lies in the county of Cornwall, {hall ſerve in the mili- 
tia 1 the ſaid county. /. 134. 

The inhabitants of 5 town and pariſh of Moeting- 
bond, ſhall ferve in and be trained and exerciſed with the 
militia of the county of Berks, ſ. 135 


12. The inhabitants of the townſhip-« of Filey, ſhall fare | 


in the militia of the Eaſt Riding of the county of York. 
3-30. 
| - The inhabitants of T breapwood, ſhall ſerve in the 
militia of the county of Flint, and be trained and exer- 
ciſed with the militia of the pariſh of [/rathenbury. ſ. 137. 

14. The inhabitants of the pariſh of St. Martin, called 


Stamford Baron, in the fubuibs of the borough and town 


of Stamford, on the ſouth fide of the waters there, called 
Molland, hall ſerve in the militia of the county of Lincoln. 


Fa. 


A. Form 


9. The te of the conſtablery of Craike, a par- 
cel of the county of Durham ſurrounded by the North 


. Pay 3 C 


T 53 A. 


year — 


(ew) Militia, 


A. Form of a precept to the high conſtable for or- 


dering liſts to be returned; with the petty con- 
ſtable's warrant thereupon. 


3 | To H. C. gentleman, chief conſtable 
Weſtmorland. of the Eaſt Ward within the ſaid 
county. e | 


E A. D. and B. D. eſquires, deputy lieutenants, 
and J. P. and K. P. eſquires, two of his majeſty's 
juſtices of the peace for the ſaid county, at our general meet- 
ing for that purpoſe aſſembled, do hereby require you to iſſue 
out your warrants to the ſeveral petty conſtables within your 


ſaid ward, according to the form hereon indorſed. - Given 


in the 


under our hands and ſeals the ——— day of 


Form of the ſaid warrant indorſed. 


NEE ; To the conſtable of 


Y wirtue of an order from the deputy lieutenants [and 

Juſtices of the peace] in and for the ſuid county at their 
general meeting for that purpoſe aſſembled, unto me directed, 
you are hereby required to mate out a fair and true hiſt in 
writing of all men uſually and at this time dibelling wit in 
eur conflablewick, between the ages of eighteen and forty-frue 
years, diflinguijhing therein their rants and occupations, and 
which of the ſaid perſons labour under any infirmities inca- 
pacitating them from ſerving as militia men ; and alſo which 
of them (if any) is a peer of this realm, or a perſon ſerving 
as a commiſſion efficer in any regiment, troop or company in his 
majefly's other forces, or in any of vis maje/ty's caſtles or forts, 
or a non-eommiſſiun officer er private man ſerving in any of 


His majeſly's other forces, or a commiſſion officer ſerving or 


who has ſer ved for four years in the militia, ar à member of 
either of the u-iverſities, clergyman, licenſed teacher of any 


ſeparate congre: eti;n, conflable, or other peace eiter, articled 
_ clerk, appreniice., feaman or ſeafaring man, or poor man who 


has three children born in wedlick. Which liſi fo fairly and 
truly made as a arejaid, you are hereby reguired to return to the 
C4 - acputy 
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evill be at 


deputy lieutenants and juſtices of the peace for the ſaid county 
at their meeting for that purpoſe to be held on the ——— 
day of - next enſuing the date hereof, at the moot-hall in 
Appleby in. the ſaid county. And you are hereby further re- 
quired to affix a true copy of the ſaid hit ja to be made out as 


aforeſaid, on the door of the church or chapel belonging to your 
reſpective pariſh, townſhip or place; and if ſuch place being 


extraparochial, hath no church or chapel belonging thereto, then 
on the door of the church or chapel of ſome pariſh or place there- 
to adjoining, on ſome ſunday morning which ſhall be three days 
at the leaſt before the ſaid——— day f —. And alſo you 
are to affix notice in writing at the bottom of the ſaid liſt, of 


the day and place of the ſaid meeting, and that all perſons who 


hall think themſelves aggrieved may then appeal, and that no 


appeal will be afterwards received. Herein fail you not. 
Given under my hand, the — day of 


— in the 


year of our lord —. 


H. C. chief conſtable of 
the ſaid ward. 


B. Precept to the high conſtable for iſſuing his 
warrants to the petty conſtables, to give notice 
of the number appointed to ſerve within each 
pariſh or place, and of the time and place for bal- 
lotting. 1 5 

— To FH. C. gentleman, chief conſtable 

Weſtmorland. 5 of the Weſt Ward within the ſaid 
county. 


E A. D. and B. D. efgaires, deputy lieutenants, 
and J. P. and K. P. efquires, juſtices of the peace in 

and for the ſaid county, at our ſubdiviſion meeting aſſem- 
bled, for proportioning the number of private militia men to 
ferve for each pariſh, tithing or place within the ſaid wards 
do hereby require you to give notice to the ſeveral petiy con- 


flables within your ſaid wards of the number of men appointed 


by us to ſerve for the ſeveral pariſhes, tithings, or places within 
ther reſpective diſtrifts, according to the lift hereunto an- 
nexed ; and that their next ſubdiviſion meeting, for cauſing 
the ſaid men to be choſen by lot to ſerve in the ſaid militia 

—— in in the ſaid county, on the ——— 
day of — now next enſuing. ' Given under our hands 


Note 


and ſeals the day ef in the year ——. 


New) Militia. 

No: e; it may be proper in this caſe (tho' not required 

by the act), and more eſpecially in caſe of occaſional diſ- 
charges, to require the petty conſtables to give notice to 
the ſeveral perſons within their reſpective diſtricts, liable to 
be ballotted, that they may appear, if they think fit, and 


ſhew cauſe why ſuch diſcharges ſhould not be made, or | 
ſuch balloting ſhould not be; for they may offer volun- ; 
teers ; or the cauſe aſſigned for ſuch diſcharge may not be | 11 
true, and it is reaſonable they ſhould have opportunity to | f 
diſprove it: And conſequently, the high conſtable's war- ; 


rant to the petty conſtables may vary accordingly. 


C. Precept to the high conſtable, for iſſuing his 
warrants to the petty conſtables, to give notice 
to the perſons choſen by lot, to appear and take 
the oath and be inrolled ; with the petty con- 
ſtable's warrant thereupon. | 
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| | To H. C. gentleman, chief conſtable 
Weſtmorland. of the Weſt Ward, within the ſaid 


; county. 
i E A. D. and B. D. efquires, deputy lieutenants, 
= and J. P. and K. P. eſquires, two of his majeſly's 
Juſtices of the peace, in and for the ſaid county, at our ſub- Ti 
: diviſion meeting for that purpoſe aſſembled, do hereby order | 
1 and require you forthwith to iſſue out your warrants to the 1 
ſeveral petty conſtables within your ſaid ward, according to the 8 

| form hereon indorſed. Given under our hands and ſeals the by 
5 — day of in the year of our lord — a | 1 
10 "=o Form of the ſaid warrant indorſed. * 
is | WE | 4 
p Weſt war. } To the conſtable of — j 
7 B virtue of an order from the deputy lieutenants and LE. 
79 Juflices of the peace in and for the ſaid county, at their | =. 
2 ſubdiviſion meeting for that purpoſe aſſembled, you are hereby iy 
5 directed and required to give notice to A. M. an inhabitant 
ds within your conjtablewick, choſen by lot at the ſaid mecting ta 

ſerve in the militia of the ſaid county, that be do appear at 
te : | N 3 | the 
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(New) Militia. 


the moot-hall in Appleby in the ſaid county, on la the 


day of — next, then and there to take the oath 
in that behalf required by law, and to be inrolled to ſerve in 


' the militia of the ſaid county as a private malitia man for the 
pace of three years, or otherwiſe to provide a fit perſon (to be 


approved by the deputy lieutenants and juſtices of the peace 
that ſpall be then and there preſent) to ſerve as his ſubſtitute, 
who ſhall take the ſaid oath and be inrolled in manner afore- 


' faid. Which notice you are to give unto him, or to leave the 


' fame at his place of abode, at leaſt ſeven days before the ſaid 


— day of — next. And be you then there to cer- 
tiſy what you ſhall have done in the premiſſes. Herem fail 
you not. Giduen under my hand the — day of — in 
the year of our lard———, ' | 


H. C. chief conſtable of 
the ſaid ward, 


Form of the notice to be left at the dwelling houſe, 
where perſonal notice cannot be given. 


William Harriſon, 


| OTICE is Fereby given unto you, that you are 

choſen by lot to ſerve in the militia of this county of 
W. and that you are to appear at the moot-hall in A. in the 
faid county, on the day of —— next 


before the deputy lieutenants and juſtices of the peace for the 


faid county to be then and there aſſembled, to take the oath in 
that behalf required, and to be inrolled to ſerve in the militia 
of the ſaid county as a private militia man for the ſpace of 
three years, or otherwiſe to. provide a fit perſon to be then and 
there approved by the ſaid deputy lieutenants and juſtices, who 
ſhall take the ſaid oath, and be then and there inrolled as afore- 
faid. Given under my hand the day of ——— in 
the year of our lord ———, _ ; 2, 


7 


A. C. conſtable 


of . 


To prevent miſtakes, it may be beſt to have printed 
forms, and to deliver the {ame properly filled up to the 
reſpective conſtables, 


D. Form 


(New) Militia. 


D. Form of a warrant againt a militia man not 


appearing to be {worn and inrolled. 


Weſtmorlan 1 $ To the contable of 


W HE RE A8 complaint and information upon oath hath 

been made unto me J. P. eſquire, one of his majeſty's 
Juſtices of the peace in and for the ſaid county, that A. O. 
late of. — in the county aforeſaid, yecman, (not being 
one of the people called quakers) hath been duly choſen by lot ta 


ferve as a private militia man in the militia of the ſaid 


county, and hath had due notice to appear before the deputy 


lieutenants and juſtices of the peace in and for the ſais county, 


at their ſubdiviſiun meeting for that purpoſe aſſembled, to take 


the oath in that behalf required, and to be inroiled to ferve in 
the ſaid militia az a private militia man, or to provide a fit 
perſon to be approved by the ſaid deputy lieutenants and juſtices 
as aforeſaid 1 ſerve as his ſubſtitute; and that he the ſaid 
A. O. hath neglected [or refuſed] to take the ſaid cath, and 
to ſerve in the ſaid militia, and bath alſa neglected to provide 
any fit perſon to ſerve as his ſubſtitute : Theſe are therefore 
to require you. forthwith to ſummon the ſaid A. O. to appear 
before me at the hinfe of — in in the ſaid couniy, 
bn —— the ———— day of ——— at the hour of in 
the afternoon of the fame day, ta anſwer unto the ſaid com- 
plaint, and to fhew cauſe why the penalty of ten pounds ſhud 
not be levied upon his goods and chattels for the ſaid offence. 
Herein fail you not. Given under my hand and ſeal the —— 
day of In the year of our lord —. 


E. Warrant of diſtreſs for the penalty of 10 l. 


Weſtmorland. ; Po the conſtable of 


* HERE AS A. O. late ef in the county of 


, yeoman, (not being one of the people called 


quakers, ) is this day duly convicted upon oath before me J. P. 


efquire, one of his majefly's juſtices of the peace in and for the 
ſuid county, for that he the ſaid A. O. having been duly che 
en by lot to ſerve as a private militia man in the militia f 
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nd (New) Militia. 


the ſaid county, and after due notice given unto him 10 appear | * 
| before the deputy lieutenants and juſtices of the peace in and ö f 
| : fer the faid county at their ſubdiviſion meeting for that pur- ; 


| | Poſe affembled, io take the oath in that behalf required, and 
| s be inrolled to ferve in the ſaid militia as a private militia 
man, or to provide a fit perſon to be approved by the ſaid de- 
puty lieutenant and juſtices as aforeſaid, to ſerve as his ſub- 
fiitute, hath neglected to take the ſaid oath, and ta ſerve in ET. 
the ſaid militia, and alſo hath neglected to provide any fit | T 
perſon to ſerve as his ſubſtitute 3 whereby he the ſaid A. O. ; 

hath forfeited the ſum of ten pounds : Theſe are therefore in | 

his ſaid majeſty's name to command you, to levy the ſaid ſum ; l 
by diſtreſi of the goods and chattels of him the ſaid A. O. i 5 
And if within ihe ſpace of [four] days next after ſuch di- 


fireſs by you taken, the ſaid ſum together with reaſonable 4 , 

li | charges of taking and keeping the ſaid diſtreſi ſhall not be paid, g n 
0 that then you do ſell the ſaid goods and chattels ſo by you di- ; 
I Rraied, and out of the money ariſing by ſuch ſale, that you | 
| j do pay the ſaid ſum of ten pounds to the ſaid deputy lieutenants 1 
| 0 and ſuſtices as aforeſaid, or to ſuch perſon as they ſball ap- 8 
point to receive the ſame, for the providing of a ſub/litute to ” 
i 15 ferve for him the ſaid A. O. and for the other purpoſes by 7 
10 law directed for the application thereof; rendring the over- 1 
5 plus (if they fhall be) on demand unto him the ſaid A. O. the . 
bf reaſonable charges of taking, keeping and ſelling the ſaid di- 1 
0 ſtreſs being firft deducted. And if ſuſſiciunt diſtreſs cannot f 
0 be found of the goods and chattels of him the ſaid A. O. ; 
bo whereon to levy the ſaid ſum of ten pounds, that then you cer- | 
I! tiſy the ſame to me together with the return of this precept. A 
| Herein fail you nol. Given under my hand and feal the 1 
| þ —— lay — in the year of our lord — 8 ; f 
= | to 
| | Conſtable's return of the want of diſtreſs. | : 
b Weſtmorland, 2 
1 C. conſtable of — in the ſaid county maketh cath, F 

i | before me J. P. efquire, one of his majeſly's juſtices 4 

5 / the peace for the ſaid county, the = day of —— in 1, 

Li the year that by virtue of my warrant to him directed, ce 
| to levy the ſum of ——— by diſtreſs and fale of the goods and * 


chattels of A. O. late of -— aforeſaid, in the county . 
gaforeſaid, be the ſaid conflable bath made diligent ſearch for fi 
ſuch goods and chattels, and that be death not know, nor can 


find, ah 


(New) Militia. 
Find, that the ſaid A. O. hath goods and chaitels ſufficient to 
anſwer the ſaid diftreſs. = Ti 1 Trevor oe 
Before me | A. C. 
3 P. | i 


F. Commitment for want of diſtreſs. 

(To the conſtable of — in the ſaid 

Weſtmorland, J county, and to the keeper of the com- 
TC mon gaolat 4. in the ſaid county. 


HE RE AS A. O. late of — in the county afore- 
Y faid, yeoman, (not being one of the people called qua- 
lers, was on the-———aay of ———guly convicted before 
me J. P. efquire, one of his majeſly's juflices of the peace in 
and for the ſaid county, for that he the ſaid A. O. having 
been duly choſen by lot to ſerve as a private militia man in the 
militia of the ſaid county, and after due netic: given unto him 
to appear before the depucy lieutenants and juſiices of the peace 
in and for the ſaid county at their ſubdiviſzon meeting for that 
purpoſe aſſembled, to take the oath in that behalf required and 
to be inralled to ſerve in the ſaid militia as à private militia 
man, or to provide a fit perſan to be approved by the ſaid de- 
| puty lieutenants and juſtices as aforeſaid to ſerve as his ſub- 
ſfitute, did neglect to take the ſaid oath, and to ſerve in the ſaid 
militia, and alſo did neglect to provide any fit perſon to ſerve as 
his ſubſlitute, and thereupon did farfeit the ſum of ten paunds 3 
And whereas on the ſaid—— day of: in tbe year afare- 
faid, I did iſſue my warrant to the conſlable ef ———to levy 
the ſaid ſum of ten pounds, by diſtreſs and ſale of the goods and 
chattels of him the ſaid A. O. And whereas it duly appears 
to me, as well on the oath of the faid conſlable, as otherwiſe, 
that he the ſaid conſtable had uſed his beſt endeavours to levy 
| the ſaid ſum on the goods and chattels of the faid A. O. as 
aforeſaid, and that the goods and chattels of him the ſaid A. O. 
are not ſufficient to anſwer the ſaid diſtreſs : Theſe are therefore 
io command you the ſaid conſtable of-——=——aforejaid, to appre- 
hend the body of the ſaid A. O. and him ſafely to convey to the 
common gaol at A. aforeſaid in the county aforeſaid, and there 
deliver him to the ſaid keeper thereef, together with this pre- 
cept. And I do hereby command you the ſaid keeper of the ſaid 
common gaol, to receive into your cuſtody in the ſame common 
gaol the ſaid A. O. and him there ſafely to keep for the ſpace of 
three months]: And for ſo doing, this ſhall be your ſufficient 
warrant, Given under my hand and ſeal, the — day of 
in the year of our lord —. 
G. Warrant 
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Weſtmorland. 


F ORASMUCH as A. Q. late of 


(New) Militia, f 
G. Warrant of diſtreſs for quakers ſubſtitutes. | 


A. D. eſquire, deputy lieutenant, and 
„ F. and KF. F, ok his 
935 majeſty's juſtices of the peace for the 
ſaid county; to the high conſtable of 
Kendal ward within the ſaid county, 
and to the petty conſtables of 
in the ſaid county, and to each and 


* every of them. 


aforeſaid in 
the county aforeſaid, yeoman, being one of the people call- 
ed quakers, hath been duly choſen by lot to ſerve in the militia 


of the ſaid county, and after due notice given unto him hath 


weglefted to appear and to take the oath in that behalf required, 
and to ſerve in the ſaid militia, and hath alſo neglected to pro- 
vide any fit perſon io ſerve for him as his ſubſtitute; and 


whereas we the ſaid deputy lieutenants and juſtices as aforeſaid 


have, upon as reaſonable terms as might be, namely, for the 
um of provided and hired A. S. a fit perſon to ſerve in 
the ſaid militia, as the ſubſtitute of him the ſaid A. Q. Me 
do therefore hereby require you to levy the ſaid ſum of — 

by diſtreſs and ſale of the goods and chattels of him the ſaid 
A. Q. and to pay the ſame unto Ar the uſe of him 
the ſaid A. S. rendring the overplus (if any ſhall be) unto 
him the ſaid A. Q. after deducting the charges of the ſaid 


# 


 diftreſs and ſale. Herein fail you not, Given under our 


hands and ſeals, the 
lor : 


day of ==———in the year of our 


Miller, 
V an ancient ordinance, Haw#. Stat. V. x. p. 183. 
The toll of a mill ſhall be taken according to the 


cuſtom of the land, and according to the ſtrength of the 


water-courſe, either to the twentieth or four and twentieth 
corn. | 


And yet in ſome places the millers do claim and take 


the ſixteenth part; and where the cuſtom hath been ſo 


2 - uſed - 


Miller. 


uſed time out of mind, perhaps it way be good and war- 


rantable. Dal. 12. 
And Mr. Dalton ſays, the miller ought to take but one 


quart for grinding of one buſhe] of bard corn, but if he 
fetch and carry back the griſt to the owner, he may take 


two quarts of hard corn ; and this hard corn is intended of 
wheat, rye, meſlin (which ! is wheat and rye mixed). And 
for malt: the miller ſhall take but half ſo much toll as he 
taketh for hard cor n, that is, one pint in the buſhel, for 


that malt is more eaſily ground than wheat or rye : But if 
the miller do fetch to his mill, and carry back the malt to 


the owner's houſe, then the mille alſo ſhall have double 
toll, , Lk, 


But, by Holt, Ch. J. che toll of a mill muſt be regulated 


by e and if the miller takes more than the cuſtom 
warrants, it is extortion : But if it is a new mill, there the 
miller is not reſtrain*d to any certain toll; but the per- 
ſons who will have their corn ground Were muſt comply 
with the miller's demands; and whatſoever he takes, it 


13 not extortion, becauſe it is the voluntary agreement of 
the parties. L. Raym. 149. 

In ſome places, 'the tenants. are baund to have their 
corn ground at the Jord's mill. As in the caſe of Hix and 
Gardener, H. 11 7. In an action on the caſe for erect- 
ing a mill, the lord declared upon a cuſtom for all the in- 
habitants to grind at.his. mill, and that the defendant had 
built a mill there contrary to the cuſtom ; and this was 
ad;udped a good cuſtom: And ſuit to a mill may be 5 
jexſon of tenure or ſervice, and alſo by cuſtom, and 
may well bind ſtrangers. 2 Bulſt. 195. 

And a new erected houſe within the precincts is within 
the cuſtom of multure; and none may grind elſewhere, 
but in caſe of exceſſive toll, or that the 1 cannot t be 


ground in convenient time. Hardr. 1 


T. 16 G. 2. K. and Mood. The deſendant being a mil- 
ler, was indicted for changing corn delivered to bim to be 
ground, and giving bad corn inſtead of it. It was moved 


to quaſh it, becauſe only a private cheat, and not of a 
publick nature. But it was anſwered, that being a cheat 


in the way of trade, it concernes the publick, and there- 
fore was indictable. And the court was unanimous not 
to quaſh it. S Caſe V. I. 217. 

Altho' every larceny implies a treſpaſs, and a felonious 
taking of the thing ſtolen ; yet it hath been reſolved, that 


even thoſe who have the poſſeſſion of goods by the delivery 


of the party, as a miller who hath corn delivered to him 


to 
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Miller. 


to grind may be guilty of felony by taking away par 
thereof with an intent to ſteal it. x Haw. 90. | 

Millers are not to be common buyers of any corn, to 
ſell the ſame again, either in corn or meal; but ought 
only to ſerve for the grinding of corn that ſhall be brought 
to their mills, Dal. c. 122. | 


Miſadventure. See Homicide. 


WP * _ 


Misdemeanoꝛ. 


"THIS word in its uſual acceptation is applied to all 

| thoſe crimes and offences, for which the law has 

not provided a particular name; and they may be puniſh- 

ed according to the degrees of the offence, by fine, or 
impriſonment, or both. Barl. 


Mifpriſion of felony. See Felony. 
Miſpriſion of treaſon. See Treaſot.- 
Mittimus. See Commitment. 
Murder. See Pomictde. 


Mute. 


; =— whole learning relating to this title will be 
eomprehended in the explication of the ftatute of 
Meſiminſter 1. c. 12. which is as follows: | 
Natorzazs felous, and which openly be of evil name, and will 
not put themſelves in inqueſt of felonies that men ſhall charge 
them with before the juſtices at the King's fait, ſhall have 
Arong and bard impriſeument, as they which refuſe to fland 
to the comman law of the land. But this is not to be under- 
| food of ſuch priſoners as be taken of light ſuſpicion, 3 Ed. 1. 
C. 12. | 


Felons] 


Mute. 


Felons] This ſtatute extendeth not to treaſon; which is 


| the higheſt offence ; nor to petit larceny, Which is of all 


felonies the loweſt : but if a man ſtand obſtinately mute 
upon an arraignment of treaſon or petit larceny; he ſhall 
have the like judgment as if he had confeſſed the indict- 
ment. 2 Jul. 177. 2 Haw. 329. 

This word felons extendeth as well to women, as to 
men. 2 In}. 177. 


bl 


Notorious, and openly of evil fame] Therefore no perſon 
ſhall be put to this puniſhment, unleſs the matter be evi- 
dent or proveable, which it is the duty of the judge to 
look unto, and to examine the evidence "which proves the 
priſoner guilty of the fact, before he proceed to the judg- 


ment of pain fort & dure. 2 Inſt. 177. 2 Haw. 330. 


And will not put themſelves in ingueſl] This is called 


ſtanding mute. Now a man may ſtand mute two man- 


ner of ways : 

Firſt, when he ſtands mute 2: ihout ſpeaking of any thing; 
and then the court ſhall ex officio inquire by the oath of 
any 12 perſons that happen to be preſent, whether he do 


ſo of malice, or by the act of god; and if it be found that 


it was by the act of god, then the judges of the court 
(who are always to be of council with the priſoner to 
give him law and juſtice) ought to inquire touching all 
thoſe points. which he might poſhibly plead for himſelf, as 
whether a felony were done, whether he be the ſame per- 
ſon that is indicted for it, whether he did it, and whether 
he hath any matter to alledge for his diſcnarge; and ſuch 
inquiry ſhall be made, not dy an inqueſt of office, but by 
a jury returned by the ſheriff, in the ſame manner as if 


the defendant had actually pleaded ; for fince it is not bi 


own fault that he did not fo plead, there is no reaſon 
why his trial ſhould be in a more looſe and ſummary 
manner, or any way leſs regular or ſolemn, than if he 
had ſo pleaded. 2 Inf 178. 2 Haw. 3275 328, 2 
H. . 

But what if all this be found againſt the priſoner, what 
ſhall be done ? Whether judgment of death ſhall be 
given againſt him, N he never pleaded, ſeems yet 
undetermined. 2 H. H. 

But after a man bath eontelſed himſelf >uilty, r plead- 
ed and put himſelf upon his country, he ſhall not after - 
wards be demeaned as one that ſtands mute, in eg of 
his ſubſequent filence ; but the jury ſhall be charged, and 

I rhe 


205 


wag SE 


206 


Mute. 


the-trial ſhall proceed, and the like judgment ſhall be Si 
ven as in common caſes. 2 Haw. 327. 
Alſo if the perſon become mute, and not by the 28 of 


god, as by cutting out his own tongue, he ſhall forthwith 


be put to his penance. 2 yt, 178. 

Another kind of mute is, when the priſoner can ſpeak, 
and perhaps pleadeth not guilty, or pleadeth a plea in 
law, and will not conclude to the inqueſt according to this 
act, that is, to be tried by god and the country; then 
this act is ſufficient warrant, if the cauſe be evident or 
probable, to put him to his penance : But if he demur in 
law, and it be adjudged againſt him, he ſhall have judg- 
ment to be hanged ; and tho* by his demurrer he refuſe 
to put himſelf upon the inqueſt according to the letter of 
this act, yet foraſmuch as he is out of the reaſon of this 
act, for that he refuſeth not the trial of the common law, 
the demurrer being allowed to him by law, .and to be tried 
by the judges, he ſhall not be put to his penance, but 
have judgment to be hanged, and not have pain fort & 


dure. 2 Inſt. 178. 


At the king's ſuit] This act ſpeaketh only of indictments 
at the ſuit of the king; but the judgment of pain fort & 
dure was at the common Jaw, both in indictmen.s and 


appeals. 2 Int. 177. 


Shall have flrong and hard impriſonment] Soient miſes en 
la priſon fort & dure The judgment in this caſe is, that 
the man or woman ſhall be remanded to the priſon, and 


laid there in ſome low and dark room, where they ſhall 


lie naked on the bare earth without any litter, ruſhes, or 
other cloathing, and without any garment about them, 
but ſomething to cover their privy parts, and that they 
ſhall lie upon their backs, their heads uncovered and their 
feet, and one arm ſhall be drawn to one quarter of the 
room with a cord, and to the other arm to another quarter, 
and in the ſame manner ſhall be done with their legs, and 
there ſhall be laid upon their bodies iron and ftone, ſo 
much as they may bear and more, and the next day follow- 
ing they ſhall have three morſels of ba: ley bread without any 
drink, and the ſecond day they ſhall drink thrice of the 
water that is next to the houſe of the priſon (except run- 
ning water) without any bread, and this ſhall be their 
diet until they be dead. So as upon the matter they ſhall 
die three manner of ways, by weight, by famiuc, and by 
cold. And the reaſon of this terrible judgment is, becauſe 

| | they 
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Mute. 


they refuſe to fland to the common law of the land. 2 Inſt. 


178179. 16. ov! | 
Which puniſhment being ſo ſevere, lord Hale adviſes, 
that it be not given two -haſtily, but that the priſoner be 


not only thrice admoniſhed, but alſo have ſome conveni- 


ent reſpite, as until the afternoon, to bethink himſelf, if 
the arraignment be in the morning; or till the next 
morning, if the arraignment be in the afternoon ; and 
that the judgment it ſelf be diſtinctly read to him, that 
he may know his danger b fore his final refuſal, with 


due admonition not to deſtroy himſelf. 2 HF. H. 320. 


And it is ſaid to be the practice of Newgate ſeſſions, 
where a priſoner refuſes to plead, to endeavour to compel 
him to do it, by tying his thumbs together with whip- 
cord, and drawing them together by the ſtrength of two 


men, to give him a taſte of the pain to be endured, if he 
will not comply. 2 Haw. 331. 


And tho' judgment be given of pain fort & dure, yet 
if the offence laid in the inciciment_ be within clergy, 
his clergy ſhall be allowed him; and tho' in ſtrictneſs of 
law the priſoner ought to pray it, yet it is the dut 
of the judge to allow it, tho' not prayed, and that as 
well after judgment pronounced as before, 2 H. H. 
320, 321. | | | 

And as to the caſe how far he is intitled to his clergy, 
it is enacted by the 3 W. c. 9. that if any perſon be in- 
dicted of any offence, for which by virtue of that or an 


former ſtatute he is excluded from the benefit of clergy, 


if he had been convicted by verdict of conſeſſion; if he 
ſtand mute, or will not anſwer directly to the felony, or 
ſhall challenge peremptorily above 20 of the jury, he ſhall 
not be admitted to the benefit of clergy. /. 2. 

In which expreſſion [by virtue of any former ſtatute] 
offences excluded from the benefit of clergy by ſubſequent 
ſtatutes ſeem not to be comprehended; and conſequently 
perſons ſtanding mute on an indictment upon any ſuch 
ſubſequent ſtatute, ſhall have their clergy, if it is not 


otherwiſe ſpecially provided by ſuch ſtatute. 2 Haw. 


332. | 


And as to the other conſequences of ſtanding mute, it 
is obſervable, that were a perſon ſtanding mute is ad- 


judged to his penance, and thereby prevents that attainder 


which otherwiſe he might have incurred, he forferts his 
chattels only, and not his lands; and for this reaſon ſome 
have endured this puniſhment, 2 Haw. 331. "+ Wl 
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Blackmail, 


Mute. 


It doth not appear that the proſecutor of an indictment 
for felony, where the defendant ſtandeth mute, is intitled 
to the reſtitution of his goods, either by the common law 


But this is not to be underſtobd of ſuch priſoners as ſhall be 


raten on light ſaſpicion] But if they obſtinately ſtand mute, 
ir feemeth that they may be ſeverely fined and impriſoned 
for the contempt. 2 Haw. 330. 


* P 


Naval ſtores. See Stores. 


Navigable rivers. See Rivers and Navigation, 


Nets. See Game. 
News papers. See Stamps. 
Night walkers. See Surety. 
Noblemen. See Peers. 
Non compos. See Lunatick. 
Non contormiſts. See Diſſenters. 


Nothern borders. 


i. D che 43 El. c. 13. Foraſmuch as many per- 
ſons dwelling in Cumberland, Northumberland, 


MMeſimorland, and Dureſme, have been taken by 


force and kept until ranſomed; and whereas by reaſon of 
incurſions, burnings, and robberies, ſeveral inhabitants 
there have been forced to pay a certain rate of money, corn, 
cattle, or other conſideration, commonly called by the 
name of Blackmail, to divers men of name, friended and 


allied with divers in thoſe parts, who are known to be 


eat robbers and ſpoil takers in the ſaid counties, to the 


end thereby to be by them freed, protected, and kept in 
| | fafety 5 


fn Of oa ond A of a 


— 2 


Northern borders, 


fafety ; by reaſon whereof many are impoveriſhed, and 


rapine much increaſed: [It 1s therefore enacted, that 
whoſoever ſhall without good authority take or detain 
any ſuch perſons againft their wills, to ranſom them, or 
make a prey or ſpoil of their perſons or goods, upon 


deadly feud, or otherwiſe 3 or ſhall be aiding therein; 


or whoſoever ſhall take, receive, or carry any money, 
corn, cattle, or other conſideration, commonly called 
Blackmail, for ſuch protection; or ſhall burn any ſtack 
of corn: he ſhall on conviction at the aſſizes or ſeſ- 
ſions, be guilty of felony without benefit of clergy. 


4. i 
Foraſmuch as, &c.] At the time when this act was 
made, and for ſome time after, the peace of the borders 


was maintained by commiſhoners appointed by the two 


crowns reſpectively, who agreed upon certain articles to 
be obſerved by both ſides ; appointed guards and watches 
at certain fords and other places; kept courts ; redrefſed 
grievances ; puniſhed offenders; and had power of life 
and death by way of legal trial in the manner of oyer and 
terminer. And this act was not made in abolition of 
ſuch power, but in aid thereof, and for the puniſhment 
of certain offenders unto whom the commiſſion of the 
lords wardens of the marches did not extend ; which of- 
fenders, although not employed in the protection of the 
country by virtue of the inſtitution of the wardenſhip of 
the marches, yet demanded contribution of the inhabi- 
tants under pretence of preſerving them from rapine and 
depredation by reaſon of the friendſhip and alliance 
which they had with the ſpoil-takers and robbers 1n thofe 
parts. | 


Blackmail] Maile, in French is a ſmall piece of money; 
and in the 9 H. 5. ſilver halfpence here were termed 
mailes, In a large acceptation, the word Maile ſignifies a 
rent in general, paid either in money, corn, cattle, or 
other goods, as geeſe maile, cow maile, and the like; and 
in Scotland, maile, is ſtill the common word for rent. 
{rite maile, white rents, (vulgarly called quit-rents,) 
were rents paid in ſilver, and thereby diſtinguiſhed from 


work day rents, cummin rents, corn rents, and the like. 


Black maile, or black rents, ſeem properly to have been 
rents paid in cattle (otherwiſe called nat gelt, or neat geld, 
from the Daniſh gelt, geld, geldum, a payment or tribute) 


z 


but more largely taken, it ſeemeth to have been uſed to 


lignify all rents not paid in ſilver, in contradiſtinction to 
Vor. III. 1 the 
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Poꝛthern bozders. 


the redditus albi, blanch farms, or white rents. In parts 
Where the ground was arable, rents were frequently paid 


in corn; and particularly in the border ſervice, the officers 
and men appointed to guard againſt incurſions, had for 


the ſuſtentation of their horſes part of their ſalaries paid in 


corn, to be raiſed upon certain eſtates ſubject to the ene- 
mies depredations, as they had alſo money out of other 
eſtates, and in others (which were near the place of ſer- 
vice) they had meadows, foggage, poultry,” fuel, and 
other neceſſaries. The wardens of the marches had an 
officer called the /erjcant, who ſeems to have been a civil, 
and not a military officer, for the execution of proceſs, 
arreſting offenders, and ſuch like, in the nature of a bai- 
liff or head conſtable ; and his ſalary and appointments 
ſeem to have been of the like nature with thoſe of the of- 
ficers military. The juſtices in eyre, alſo had officers at- 
tending them called {erjeants, in the nature of tipſtaves, 
who are taken notice of in the itatute of Veſfim. 1.- c. 30. 
In Britzn the word ſerjeant is uſed for an officer of the 
county ; and Bracton takes notices of a ſerjeant of the hun- 
dared, There were allo ſerjcants of manors, who ſeem to 
have been the ſame with thoſe called land ſerjeants ; and 
theſe were not properly what are now ſtiled bali, of the 
manor, but a kind of ſuperior bailiffs over divers manors; 
for in the ſetting or ſupervifal of the watch in the border 
ſervice, we find ſometimes ſeveral towns together, as 


three, four, or more, required to watch at certain fords 


and places, and the ſearchers, or examiners of the ſaid 
watch are the /and-ſerjeant and halli gs, or the land- ſerjeani 
bailiffs and conſtables there. There is yet in H:/morland 
a payment called ſerjeant oa!s ; but for which of theſe 
kinds of ſerjeants, or whether for any of them, it is difit- 
cult to ſay. 


Deadly feud] Hud in the German ſignifies enmity, Or 
war ; as in like manner the word foe ſignifies an enemy. 
Feud in Scotland, is a combination of kindred to revenge 
mjuries or aftronis done or offered to any of their blond, 


Deadly feud | is a profeſſion of irreconcilable hatred, till a 


perſon is revenged even by the death of his adverſary. And 
this ſeemcth to "have ſprung from the inſtitution of the 


military tenures, whereby the tenant, upon admiſſion to 


his eſtate, was obliged to ſwear fealty and allegiance to 
his lord, and to take up arms at his lord's ſummons. This 
military eſtabliſhment is what is commonly called the 
Feudal lyſtem, by an eaſy derivation ( (as it ſhould ſeem) 

from 


ww 
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from the word feud; although it hath given much trouble 

to the etymologiſts to inveſtigate its origin elſewhere. 

In the northern counties, where a nunber of thieves, 

rogues, and vagabonds combine together to commit 9 5 

pine, theft, and other outrages, they arc fill denominated 

the foe-gang. 


And, by the ſaid ſtatute, verfoirs. din in any of 
tne fink counties for any ſuch murder, robberies, burgla- 
ries, or other felonies, hall in two months be certified in 
writing by the clerk of the peace to all the ſheriffs of all 
the ſaid counties; and the ſaid ſheriffs ſhall proclaim them 

in Carliſle, Penrith, Cockermouth, Appulby, Kendal, News- 
caſtle, Morpeth, Alnewick, F Dureſme, Darlington, 
Biſeop Awckland, Pernard caſtle, and Berwich, and once a 
month in every their county courts, till they ſurrender; 
and the mayors ſhall proclaim them in every fair, and 
every ſix weeks in the market; and perſons relieving, or 
conferring with them, ſhall on the like conviction, be 
impriſoned for fix months, and bound to the good beha- 
viour fora year. /. 3, 4, 5, 6. 
The juſtices of Northumberland and Cumberland, may Mo- 
* order in ſeſſions, for charging the reſpective coun- 
ties, for ſecuring the ſame againſt the moſs-troopers (that 
is, thieves and robbers, who after having committed of- 
fences in the horders, do eſcape through the waſtes and 
moſſes); fo as Northumberland be not charged above 500}. 
nor Cumberland above 200 l. a year. And they may ap- 
point a commander, with 30 men in Northumberland, and 
12 men in Cumberland, to ſearch for, purſue, and appre- 
hend offenders. 12& 14 C. 2. c. 22. 

And the perſons ſo employed ſhall be choſen in ſeſſions 
yearly, or every two years at the fartheſt. 29 & 30 C. 
2. „ Ba 

And the fefions ſhall take ſecurity of the perſons by 
them employed for preſervation of the borders, to anſwer 
the damages ſuſtained by their neglect or default, and to 

pay the ſame in four months after proof made thereof in 
leſnons by oath of one witneſs ; fo as the goods ſtolen be 
entred in one of the boks to be kept for that purpoſe, 
in 48 hours after they be ſtolen or gone; and books 
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* ſhall be kept for that end in every market town in the 

: ſaid counties, and in ſuch other places, and by ſuch 

; perſons, as the ſefions ſhall appoint. 29 C 3o C. 2. 
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Offenders flying 
out of one king- 
dom into the 
other, 


Northern borders, 


And by the 18C. 2. c. 3. Great and notorious thieves 
and ſpoil-takers in the ſaid counties of Northumberland and 
Cumberland, ſhall ſuffer death as felons without benefit of 


clergy ; or may be tranſported by order of the judges of 


aſſize, during life. 

3. There ſeems to be a great defect in the law, where 
an offence is committed in England or Scotland, and the 
offender eſcapes or removes into the other kingdom. 
This matter was intended to be rectified in the time of 


king James the firſt, but was left undetermined (by rea- 


ſon of his quarrels with the parliament), and never af- 
terwards reſumed. 

By the 4 J. c. 1. (in the year 1606) which is a very 
clear and judicious act, all offences of conjuration, witch- 
craft, and dealing with evil and wicked ſpirits, murder, 
manſlaughter, felonious burning of houſes and corn, 
burglary, robbing of houſes by day, robbery, theft, bug- 
gery, and rape, committed by Engliſhmen in Scotland, 
ſhall be heard and determined in any of the counties of 


Cumberland, Northumberland, or Weſtmorland, as if 


they had been committed in bach county. And any ju- 
ſtice of the peace of the ſaid counties reſpectively, may 
bind over the proſecutor and witneſſes to proſecute and 
give evidence (ſo as the faid witneſſes have their reaſon- 
able charges firſt tendred to them). 

And acceſſaries thereto in England may be tried, and 
executed, tho' the principal be not convicted. 

And the offence ſhall be laid in the indictment to be 
done in Scotland, according to the truth of the fact; 
and not in the county Where the trial is limited to be 
had. 

And the indictment ſhall be good, notwithſtanding the 
words “ againſt the peace of our ſovereign lord the king, 
his crown and dignity” be omitted. _ 

Provided that no Engliſhman found guilty as aforeſaid, 
ſhall forfeit his lands, nor ſhall his blood be corrupted, 
nor his wife loſe her dower 3 ; but he ſhall forfeit his 

004ds. 

And foraſmuch as a like act is intended to be made 
in Scotland, for puniſhing Scotchmen having committed 


any of the ſaid offences in England, and returning back 


into Scotland ; the juſtices in England ſhall have power, 
in that caſe, to bind over the proſecutor and witneſſes to 
proſecute and give evidence in Scotland (ſo as their rea- 
onable charges be firſt tendered to the ſaid witneſſes). 


But 
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But no Engliſhman ſhall be ſent out of England to re- 


| | ceive his trial in Scotland, until both the realms ſhall be 
E made one in laws and government, 


But by the 7 F. c. 1. (in the year 1609) Whereas by 
reaſon of the aforeſaid clauſe prohibiting Engliſhmen to 
be ſent into Scotland to be tried, many offenders have eſ- 
: ; caped with impunity ; it is therefore enacted, that if an 
| perſon ſhall commit any offence within the realm of 

Scotland, which by the laws of this realm of England 
ſhall be petty treaſon, murder, manſlaughter, felonious 


SE. I 


burning of houſes and corn, burglarly, robbing of houſes 
/ : by day, robbery, theft, or rape, and ſhall fly or eſcape 
5 | into the realm of England, and be apprehended within 
7 i any of the aſoreſaid counties in England; the juſtices of 


aſſize or one them in the abſence of the other, the ju- 
2 N ſtices of gaol delivery or any four of them, or juſtices 
of the peace in their general or quarter ſeſſions or any 


5 Our ſovereign lord and eſtates of parliament, conſide- 


f four of them, may, upon due and mature examination 
if of the offence in open ſeſſions, and pregnant proofs 
6 of the ſame, by their warrant remand ſuch offenders 
F into the realm of Scotland, their to receive their trial 
d for any of the aforeſaid offences by them there com- 
by mitted. | 
Provided nevertheleſs, that this ſhall not take efFeR, 
id till an act be made in Scotland, for remanding Scotch- 
men having committed offences in England to be tried , 
* for the ſaid offences in England. 1 
5 This act to continue in force to the end of the firſt 
be feſſion of the next parliament. (Further continued by | 
| the 3 C. c. 4. And by the 16 C. c. 4. continued in- 1 
ne | definitely.) | F 
8 1 Rs 3 
There were three parliaments in Scotland, from the i 
d, year 1606 to the year 1609 (both incluſive), in which L 
d. nothing to this purpoſe was effected. But in the year f 
us 1612, in the 21ſt parliament of James the ſixth of Scot- A 
4 land, an act was made as followeth : | 1 
il 


EC ring that albeit the gude effects of his majeſty's cairful ; 
ck providence to repreſſe the innumerable diſorders, crymes, um 
TT, and offences, whilks before his happy atteining to the : | 
to _ erowne of England were very frequent in the bounds of 1 a 
a the kingdomes of Scotland and England (which then be- 18 
inz the borders of the two kingdoms, are now become i 
zut the middle ſhyres thereof), hes reduced theſe parts to ſo 1 


92 gude 
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ran 
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gude progreſſe of peace and obedience, as in fo ſhort 
tyme could h:rily have been expected nevertheleſs it is 
founden by experience, that alſweel in theſe ſhyres, as in 


divers uthers parts of both kingdoms, ſome evill diſpoſed | 
perſons are emboldened to attempt and perpetrate many 


heynous crymes and offences upon hope of impunitie, if 


after the committing of the ſame in one country they 


may flee and efcape to the other, and not be ſent back 
to the place of their offence : It is therefore ordained, 
that if any perſon. ſhall commit any cryme or offence 
within the realme of England, whilk by the lawes of 
the kingdom of Scotland ſhall be petty treaſon, murther, 
manſlauchter, fellonious burning of houſes and corn, 
burglarie, robbing of houſes by day, robbery, theft, or 
rapt, and ſhall flie or eſcape into this realme of Scotland, 
and be apprehended there; it ſhall be lawfnl for the ju- 


ſtice general or his ordinar depute, the ſcherifs, ſtuards, 
lords, and ballyes of regalities, the commiſſioners of bor- 


ders, or any two of them, in their ordinar courts, or 
the juſtices of peace in their generall or quarter ſeſſions 
or any tour of them, upon due and mature examination 
of the offence, in open court or ſeſſions, and pregnant 
pruiffs of the ſame, by their warrand to remand ſuch 
offenders into the realme of England, there to receive 
their tryell for any of the foirſaids offences committed 
by them within the tealme of England. —Provyding ne- 
vertheleſs, that this ſhall not take effect, except an act 
be made in England, in the firſt ſeſſion of the next par- 
liament thereof, for remanding out of England into 
Scotland all perſons who ſhall commit any of the crymes 
or offences foreſaids within the realme of Scotland, and 
thereafter flie into England, to receive their tryell with- 


in the {aid realme ot Scot! . 


The next parliament in England was in the 18th year 
of the ſaid king; which was diſfolved without any acts 
made whatſoever, but only for the ſupply. And nothing 
appears further in the laws of either kingdom: fave that 
in the preamble of the abovementioned ſtatute of the 13 
& 14 C. 2. c. 22. it is recited, ** That perſons having 
% committed crimes. eſcape from one kingdom to the o- 
ether, and ſo avoid the hand of juſtice; in regard the 


offences perpetrated in the one kingdom cannot be pu- 


“% niſhed in the other,” 
So that, upon the whole, the matter ſeems to ſtand 


thus: | | 
(1) Engliſh- 
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I (1) Engliſhmen committing any of the ſaid offences in 


Scotland, and returning into England, may be tried fer 
the ſame in England! And the juſtices in England (with- 


in the limits of their commiſſion reſpectively) may bind 


over the proſecutor and witneſſes (whether Engliſh or 
Scotch) to proſecute and give evidence in England. 


And this is by virtue of the aforeſaid ſtatute of the 47. 


„ | 

(2) Engliſhmen committing any of the ſaid offences in 
Scotland, and returning into England, may not be ſent 
back into Scotland to be tried there. This was indeed 


enacted by the aforeſaid ſtatute cf the 7 F. c. 1. but it 


was with a proviſo, that the Scots ſhould make an act 
to the like purpoſe: Which the Sco:s never did, but 
with a proviſo (as in the aforeſaid Scotch act) that the 
Engliſh in the firſt ſeſſion of their next parliament ſhould 
do the ſame ;. which parliament was diflolved before any 
buſineſs of that kind could be done, 

(3) Scotchmen committing any of the ſaid offences 
in England, and returning into Scotland, may not be 
tried for the ſame in Scotland. This was intended to 
be enacted by a law in Scotland as appears by the clauſe 
in the aforeſaid act of the 4 J. c. 1.); and the juſtices 


in England were to have power in that caſe to bind over 


the proſecutor and witneſſes to profecute and give evi- 
dence in Scotland. But ſuch law in Scotland was never 
made, | 

(4) Scotchmen committing any of the ſaid offences 
in England, and returning into Scotland, may not be 
ſent back into England to be tried. This alſo was in- 
tended by the aforeſaid Scotch act; but the ſame (as 
was obſerved before) was not carried into execution by 
the Engliſh parliament. | 

(5) Engliſhmen committing offences in England, and 
flying into Scotland, cannot be apprehended in Scotland 
by any authority from the juſlices in England, nor by 
any power of the juſtices or others in Scotland : And 
conſequently may eſcape with impunity. 

(6) Scotchmen in like manner committing offences 
in Scotland, and flying into England, cannot be appre- 
hended in England by any authority fram the laws of 
either kingdom, | 


So that here muſt be of neceſſity a failure of juſtice, 


O 4 And 
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Northern borders. 
And with reſpect to inferior offences, and other felo- 
nies not above ſpecified, no proviſion at all ſeemeth to 
have been made, by any act of parliament of either 


kingdom. 


Nea ulante. 


J. What it 1s. 5 
II. How it may be removed. 
III. How puniſhed. 


J. What it is. 


Common nuſance ſeems to be, an offence againſt 
the publick, either by doing a thing which tends to 
the annoyance of all the king's ſubjects, or by negleCting 
to do a thing which the common good requires. 1 Haw. 
197- | 3 by 
Annoyances to the prejudice of particular perſons, are . 
not puniſhable by 4 publick proſecution as common nu- 
ſances, but are left to be redreſſed by the private actions 
of the parties aggrieved by them, 1 Haw. 197. | 
Where note a diverſity between a private and a publick 
nuſance : If it is a private *nuſance, he ſhall have his 
action upon his caſe, and recover his damages ; but if it 
is a publick nuſance, he ſhall not have an action upon his 
caſe, and this the law hath provided for avoiding of mul- 
tiplicity of ſuits, for if any one might have an action, all 
men might have the like ; but the law for this common 
nuſance hath provided an apt remedy, by preſentment or 
indictment at the ſuit of the king, in the behalf of all his 


ſubjects ; unleſs any man hath a particular damage, as if 


he and his horſe fall into a ditch made acroſs a highway, 
whereby he reccived hurt and loſs, there for his ſpecial 
damage which is not common to others, he ſhall have an 

action upon his caſe, 1 1n}3. 56. | 1 
And from hence it clearly follows, that no indictment 
for a nuſance can be good, which lays it to the damage of 
private perſons only: as where it accuſes a man of ſur- 
charging ſuch a common; or of incloſing ſuch a piece of 
4 ground, 


0 
to 


Nuſance. 
ground, wherein the inhabitants of ſuch a town have a 
right of common, to the nuſance of all the inhabitants 
of ſuch a town; or of diſturbing a watercourſe running 


to ſuch a mill, to the damage of ſuch a perſon and his 


tenants, without ſaying of all the liege ſubjefts of the king. 
1 Haw. 197. 85 e 

Vet it hath been ſaid, that an indictment of a common 
ſcold is good, although it couclude to the common nuſance 
of divers, inſtead of ail, the king's ſuhjects; perhaps for 
this reaſon (ſays Mr. Hautins) becauſe a common ſcold 
cannot but be a common nuſance. 1 Haw. 198. 

And if the law be ſo in this caſe, why ſhould not an 
indictment ſetting forth a nuſance to a way, and expreſly 
and unexceptionably ſhewing it to be a highway, be good, 
notwithſtanding it conclude to the nuſance of divers, with- 


out ſaying all the king's ſubjects? And perhaps the autho- 


rities which ſeem to contradict this opinion, might go upon 
this reaſon, that in the body of the indictment, it did not 
appear with ſufficient certainty, whether the way, wherein 
the nuſance was alledged, were a highway, or only a pri- 
vate way; and therefore that it ſhall be intended from the 
concluſion of the indictment, that it was a private way. 
I Haw. 198. | 

There is no doubt but that common bawdy houſes are 
indictable as common nuſances ; and it hath been ſaid, 
that all common /tages for rope dancers, and alſo all com- 
mon gaming houſes, are nuſances in the eye of the law, not 
only becauſe they are great temptations to idleneſs, but 
alſo becauſe they are apt to draw great numbers of diſor- 
derly perſons. 1 Haw. 198. 8 

Allo it hath been holden, that a common play houſe may 
be a nuſance, if it draw together ſuch a number of coaches 


or people, as prove generally inconvement to the places 


adjacent. 1 Haw. 198. 
Erecting a ſhed ſo near a man's houſe, that it flops up 


is lights, is not a nuſance for which an action will lie, un- 


leſs the houſe is an ancient houſe, and the lights ancient 
lights. 2 Salk 459. | 
Alſo topping a proſpect is not a common nuſance. 
3 Salk, 247. 
A gate erected in a highway, where none had been be- 
ſore, is a common nuſance. 1 Haz. 199. 
It hath been holden, that it is no common nufance to 
make candles in a town becauſe the needfulneſs of them 
Mall diſpenſe with the noiſomneſs of the ſmell; but the 


reaſonablneſs of this opinion ſeems juſtly to be er 
able, 
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able, becauſe whatever neceſſity there may be that candles 


be made, it cannot be pretended to be neceſſary to make 
them in a town: And ſurely the trade of a brewer is as 
neceſſary as that of a chandler ; and yet it ſeems to be 
agreed, that a brewhouſe erected in ſuck an inconvenient 
place, wherein the buſineſs cannot be carried on without 
greatly incommoding the-neighbourhood, may be indicted 
as a common nuſance: And fo in like caſe may a glaſs 
houſe, or a ſwineyard. 1 Haw. 199. 

Two perſons were indicted for making great quantities 


of noiſome, Henſi ve, and linking liquors, called acid ſpirit of 


ſulphur, oil of vitriol, and oil of aqua fortis ; whereby 
the air was impregnated with noiſome and offenſive fmells : 
And it was held by the court to be a nuſance. The 
word noiſome comes in the place of the latin nozzwus; and 
means not only difagreeable, but hurtful, Aud lord 
Adansfietd ſaid, it is not neceſſary, to conſtitute the of- 
fence, that the ſmell ſhould be unwholefome ; it is enough, 
if it renders the enjoyment of life and property uncomfort- 
able. Burrows, Mansfield. 332. Rex v. White and has 
. 2. 

A perſon was indicted for making great noiſes in the 
night with a healing trumpet, to the diſturbance of of the 
neizhbourhood ; and it was held by the court to be a nu- 
ſence. T. 12 C. X. and Smith, Str. 704. 

But it hath been reſolved, that . an old, nor a new 
dove- cote is a common nuſance; but perhaps if a tenant 
hath erected one without licence of the lord of the manor, 
the lord may have an action on his caſe int him. 
1 Haw. 198. 


A monſter ſhewn for money is a miſdemeanor. 2 Cha. 


| Ca. 110. T. 34 C. 2. Harring and Walrond, It was a 


monſtroys child, that died, and was embalmed to be kept 
for ſhew; but was ordered by the lord Chancellor to be 
buried. 

If a man has a dog that kills ſheep, this is not a publick 
nuſance, but the owner of the dog (knowing thereof) is 
liable to an aCtion; but if he is ignorant of ſuch quality, 
he ſhall not be puniſhed for this killing: And in an action 
upon the caſe for ſuch killing, the plaintiff ſhall be re- 
quired to prove in evidence, that the dog had uſed to kill 
ſheep Dyer 25. Pet. 171. 

And in order to maintain an action for biting by the 
defendant's dog, it muſt be proved alſo that he knew his 
dog to be uſed to bite ; but one inſtance j is ſufficient 1 in that 


cale, 12 Mod. 555. 


And 


 J2uſance. 


And if a man keeps a dog accuſtomed to bite ſheep, and 
he knows it, and notwithſtanding he keeps the dog ſtill, 
and afterwards the dog bites a horſe ; this {hall be action- 

able, altho' he had been known before to bite ſheep only: 
becauſe the owner, after notice of the firſt miſchief, ought 
to have deſtroyed or hindred him from doing any more 
hurt. Ld, Raym. 110. ; 

If a man has an unruly horſe in his ſtable, and leaves 
open the ſtable door, whereby the horſe gets forth and 
doth miſchief, an action lies againſt the maſter, 1 Vent. 
295. | 
bs the caſe of Buxendin and Sharp, E. 8 W. The plain- 
tiff declared, that the defendant kept a bull, that uſed to 
run at men, but did not ſay that the defendant knew of 
this quality; it was adjudged, that an action did not lie, 
unleſs it did appear that the maſter knew of this quality. 
2 Salk. 662. 3 | 2 85 

There is a difference between beaſts that are feræ na- 
ture, as lions and tygers, which a man muſt always 
keep up at his peril ; and beaſts that are manſuete natu- 
7&, and break thro' the tameneſs of their nature, ſuch as 
oxen and horſes. In the latter caſe, an action lies, if the 

owner has had notice of the quality of the beaſt ; but in 
the former caſe, an action lies without ſuch notice, Ld. 
 Raym. 1583. | 9 

But after ſuch wild beaſts have eſcaped ſrom their keep- 
er, ſo as to regain their natural liberty; in ſuch caſe, he 
that kept them before, ſhall not anſwer for the damage 

they ſhall commit after he hath loſt them, and they have 
reſumed their wild nature. 1 Pentr, 295. 
A maſ/liff,, going in the ſtreet unmuzzled, from the fe- 
rocity of his nature being dangerous and cauſe of terror to 
his majeſty's ſubjects, ſeemeth to be a common nuſance, 


and conſequently the owner may be indicted for ſuffering 
him to go at large. 


II. How it may be removed. 


It ſeemeth to be certain, that any one may pull down 
or otherwiſe deſtroy a common nuſance, as a new gate, or 
even a new houle erected in a highway, or the like ; for 
if one whoſe eſtate is or may be prejudiced by a private 
nufance actually erected, as a houſe hanging over his 
ground, or ſtopping his lights, may juſtify the entring in- 
to another's ground and pulling down and deſtroying ſuch 
| IG A 
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2 nuſance, whether it were erected before or ſince he came 
to the eſtate, it cannot but follow a fortiori, that any one 
may lawfully deſtroy a common nuſance.: And as the law is 
now holden, it ſeems that in a plea, juſtifying the removal 
of the nuſance, a man need not thew that he did as little 
damage as might be. 1 Haw. 199. 

But although he may remove the nuſance, yet he can- 


not remove the materials, or convert them to his own 
uſe, Dalt. c. 50. 


LI. How puniſhed. 


It is ſaid, that a common ſcold is puniſhable (after con- 
viction, upon indictment) by being put into the cucking 
ſtool. 1 Hatb. 200. | 

Note; cuck or guck in the Saxon tongue ( according to 
lord Coke) ſignifieth to ſcold or brawl ; taken from the 
bird cukow or guckhaw : and ing in that language figni- 
fieth water; becauſe a ſcolding woman was for her pu- 
niſhment ſowſed in the water. 3 bt. 219. The com- 
mon people in the northern parts of England, amongſt 
whom the greateſt remains of the ancient Saxon are to be 
found, pronounce it ducking /tool ; which perhaps may 
have ſprung from the Belgick or Teutonich ducken, to dive 


under water; from whence alſo probably we denominate 


our duck the water fowl : or rather, it is more agreeable 
to the analogy and progreſſion of languages, to aſſert, 
that the ſubſtantive duck is the original, and the yerb CET 
from thence ; as much as to ſay, that to duck is to do as 
that fow] does. 

And ſhe may be convicted, without ſetting forth the 
particulars in the indictment. 2 Haw. 227. 

Nevertheleſs, the offence muſt be ſet forth with con- 


venient certainty ; and the indictment muſt conclude 


not only againſi the peace, but to the common nuſance of 
divers of his majeliy's liege ſubjects. As in the caſe of X. 
and Margeret Cooper, H. 19 G. 2. She was convicted 
on an indictment, for being a common and turbulent 
brawler, and ſewer of diſcord among/t her quiet and honeſt 
neighbours, ſo that ſbe hath ſtirred, "moved, and incited di» 
vers ſtr ifes, controverſies, quarrels, and diſputes, amongſt 
his majeſiy's liege people, againſt the peace, &c. It was 
moved in arreſt of judgment, that the charge was 
too general, and did not amount to being either a bar- 


ratQr 


rator or common ſcold, which are the only- inſtances 
in which a general charge will be ſufficient. It was 
likewiſe objected, that if the words did amount to a de- 
ſcription of a ſcold, yet it ſhould be laid to be to the 
common nuſance of her neighbours, for every degree of 
ſcolding is not indictable. And the court was of opi- 
nion, that the judgment ought to be arreſted on both 


exceptions ; for none of the words here uſed are the tech- 


nical words, and it muſt be laid to be to the common nu- 
ſance. Str. 1246. | 5 

There is no doubt, but that whoever is convicted of an- 
other nuſance, may be fined and impriſoned; and it is 
ſaid, that one convicted of a nuſance done to the king's 
highway, may be commanded by the judgment to remove 
the nuſance at his own coſts: and it ſeemeth to be rea- 
ſonable, that thoſe who are convicted of any other com- 


mon nuſance, ſhould alſo have the like judgment. 1 


Haw. 200. Str, 686. | 
And the defendant ſhall not be allowed to make any ob- 
jeCtions againſt the indictment, until he hath pleaded to it. 
Dalt. c. 66. . | | 
And the court never admits a perſon convicted of a nu- 


ſance, to a ſmall fine, until proof is made of the nuſance 


being removed. Dal. c. 66. ; 
A maſter is indictable for a nuſance done by his ſervant. 
Ld. Raym. 264. | 


All common nuſances are indictable not only at the ſeſ- 
ſions, but alſo in the torn and leet. 2 Haw. 67. 

An act of general pardon only diſcharges the fine, but 
not the abatement of the nuſance. 2 Salk. 458, 

There are many offences by particular ſtatutes declared 
to be common nuſances, which are treated of under their 
reſpective titles. | e 


General Indictment for a nuſance. 


Weſtmorland. 2 Jurors for our lord the king upon 

; their oath preſent, That A. O. late of 
in the county of — yeoman, on the — — day 
of ——— in the ——— year of the reign f — and on 
divers other days and times, as well before as afterwards, 
with force and arms at in the ſaid county, [here ſer 
forth the nuſance;] and the ſame (nuſance) ſo as afore- 
faid done, doth yet continue and ſuffer to remain; to the cam- 


mon 
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222 Nuſance. 


mon nuſance of all the lieges and ſubjects of our ſaid lord the f 5 
king, to the evil example of all others in the like caſe offending, 

and againſt the peace of our ald ford the king, his crown and 
dignity. | 


Daths. 
J. Of caths in general. f 
II. The common forms of oaths. Kc 0 ; 
III. 2uakers oaths. . 
IV. Oaths of infidels. i 


J. 225 oaths in general. 


Oath, F, A JH is corruption of the Saxon word eath, 

| 3 Int. 165. | | 

Corporal'Oath. 2. It is called a corporal oath, 8 the perſon lays 

his hand upon ſome part of the ſcriptures when he takes. 

it. 3 nfl. 165. | 
Oath taken on 3. If the oath be taken on the common prayer book; 

the common which hath the epiſtles and goſpels, it is good enough, 

. perjury 3 the ſtatute may be aſſigned upon this 

oath. 2 Keb. 

Se help me god, 4. The 68 85 hel) me God, in the common form 

| of an oath, perhaps may have been firſt uſed in the very 

ancient manner of trial by battle in this kingdom, or at 

leaſt are delivered with a peculiar emphaſis in that ſo- 

lemnity; wherein the appellee lays his right hand on the 

book, and with his left hand takes the appellant by the 

right, and ſwears to this effect, Hear this, thou who call- 

eſt thy ſelf John by the name of baptiſm, whom I hold by the 

| hand, that falfly upon me thou haſt lied; and for this thou 

we. lieft, that I who call my ſelf Thomas by the name of bap- 

1 | #1/ſm, did not feloniouſly murder thy father W. by name S0 

1 help me God; (and then he kiſſes the book and ſays) 

Ui : end this J will defend * thee by my body, as this court 

1 * 
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Paths. 223 
Hall award. And ſo the appellant is ſworn in like man- 
ner. 

[Where we may obſerve alſo the genuine foundation, 
as it ſeemeth, of the lie being eſteemed ſtill ſo great an 
affront above all others, as whenever it is pronounced, 
to cauſe an immediate affray and bloodſhed. ] 

5. No ancient oath can be altered, or new cath impo- power of admi- 
ſed, without an act of parliament; nor can any oath be niſtring an oath. | 
adminiſtred by any, that have not allowance by the com- | 
mon law time out of mind, or by aa act of parliament. 

2 Inft. 479. 3 last. 165. 

And this is the reaſon why generally there is a clauſe 
in the ſtatutes, giving power to the juſtices to this or the 
like effect ¶ which oath ſuch juſtice is hereby impotered to ad- 
miniſter ;] tho' it ſeems to be clear, that if an act im- 
powers a juſtice, in a ſummary way to convict an offen- 
der by the oath of a witneſs, it doth (without any more) 
of neceſſity give him power to adminiſter the oath to thar a 
witneſs; and that it is ſufficiently implied in the words, | 
and neceſſarily included in the power. For when the 

- Jaw grants any thing, that alſo is granted, without 
which the thing it ſelf cannot be. 12 Co. 130, 131. 

6. Where an oath is adminiftred by a perſon that hath Perjury-! 
lawful authority to tender the ſame, and it be afterwards 
broken, yet if it be not in a judicial proceeding, it is no 
perjury) nor puniſhable by the common law. 3 T1nfl, 

1 66. | 

Therefore if one call another a perjured man, he ma 
have an action on the caſe, becauſe it ſhall be intended to 
be contrary to his oath in a judicial proceeding ; but for 
calling one a forſworn man, no action lies; becauſe the 

forſwearing may be extrajudicial, and conſequently no 
perjury in law. 3 Int. 166. 

7. Every layman, above the age of 12 years, was an- Or the oath of 
ciently obliged to take the oath of allegiance at the tourn allegiance. 
or leet, and it was a high contempt to refuſe it. 1 Inf. 
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58 | | 
But the clergy were not obliged to take the oath of al- 'K 
legiance till the reformation, any further than doing ho- | # 


mage to the king for the lands held of him in right of the 
ehureh. 1 H. H. 71, 72. 
Lord Hale, ſpeaking of the ancient oath of allegiance, 
which continued above 600 years, fays, that therein the 
prudence of the common law is obſervable, that it was 
ſhort and plain, not intangled with long and intricate 
glauſes or declarations, but that the ſenſe of it was obvi- 
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224 Daths. 


ous to the moſt common underſtanding, and yet withal 
comprehenſive of the whole duty of a ſubject to his prince. 
1 H. H. 63. And from this the preſent form of the 
oath of allegiance hath not much varied. 
Of the oathof 8. The oath of ſupremacy came in, upon aboliſhing 
ſupremacy. the papal authority at the reformation. 
Of the oath of 9. The oath of abjuration came in after the revolution; 
* received ſome alterations in the firſt year of queen Anne ; 
and again in the firſt year of king George the firſt; and fi- 
nally, in the ſixth year of king George the third, 
Perhaps it might be wiſhed, that it were made more 
applicable to lord Hale's rule, in being more ſhort and 
plain ; there being in it ſeveral hard words, which proba- 
bly many who take it do not well underſtand ; and there 
being an act of parliament therein referred to, which per- 
haps not one in fifty who take it have conſulted. 
3 10. Two juſtices may ſummon by writing under hand 
ummoning per- 
fons to take the and ſeal, any perſon whom they ſhall ſuſpect to be dan- 
oachs. gerous or diſaffected to the government, to appear before 
them, at a certain day and time therein to be appointed, 
to take the oaths of allegiance, ſupremacy, and abjuration, 
and if ſuch perſon neglccts or refuſes to appear, then on 
due proof made on oath of the ſummons having been ſer- 
ved on ſuch perſon, or left at his dwelling houſe, or uſual 
place of abode, with one of the family there, they ſhall 
certify the ſame to the next ſeſſions, there to be rocorded 
b by the clerk of the peace. And if ſuch perſon ſhall neg- 
lect or refuſe to appear and take the oaths at the ſaid ſeſ- 
ſions (the name of ſuch perſon being publickly read at the 
firſt meeting of the ſaid ſeſſions), then ſuch perſon ſhall 
be eſteemed and adjudged a popiſh recuſant convict : and 
the fame ſhall be thence certifed, by the clerk of the 
peace into the chancery or king's bench, to be there re- 
corded. 1 G. ft. 2. c. 13. . 10, 11. 
Whom they ſpall ſuſpect] It ſeemeth that a bare ſuſpi- 
cion is not ſufficient, but there ſhould be ſome good cauſz 
of ſuſpicion, and that the cauſe of ICI is traverſable. 


Read. Oath. 


Refuſe— to take the oaths] A perſon cannot bs ſaid to 
refuſe the oaths, unleſs they be read to him, or offered 


to be read. Read, Oath, 
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| Daths. 22 5 


II. The common forms of oaths, 


1. The oath of allegiance, by the 1G. fl. 2. c. 13. Oath of alle« 
JA. B. do fincerely promiſe and fwear, that I will be faith wance. 

ful, and bear true allegiance to his majeſly king Georpe : Sg 

help me god. 
2. The oath of ſupremacy, by the 1 G. ½. 2. c. I 2. Oath of ſupre= 
J A. B. do ſwear, that I do from my heart ablor, deteſt, mes. d 

and abjure, as impious and heretical, that damnable dectrine 

and poſition, that frinces excommunicated or deprived by the 

pope, or any authority of the ſee of Rome, may be depoſed or 

murdered by their ſubjects, or any other whatſoever. And I 

do declare, that no foreign prince, perſon, prelate, flate, or 

potentate, hath, or ought to have, any juriſdiction, power, ſu- 

periority, pre-emmence or authority, eccliſi ſtical or ſpiritual, 

within this realm $9 help me god. | 

3. The oath of abjuration, by the 6G, 3. c. 53. Oath of abiu- 

J A. B. & truly and fincerely acknnwledge, profeſs, tef= vation. 

tify, and declare in my conſcience, before god and the world, 

that our ſovereign lord king George ts lawful and rightfut 

Ving of this realm, and all other his majeſiy's dominions there- 

unto belonging. And 1 do ſolemnly and ſincerely declare, that 

1 do believe in my conſcience, that net any of the deſcendants 

of the perſon who pretended to be prince of Wales during the 

life of the late king James the ſecond, and ſince his deceaſe 


pretended to be, and took upon bimſeif, the /iile and title of 


king of England, by the name of James 1h: third, or © 
Scotland, by the name of James the eighth, or the file and 
title of king of Great Britain, hath any 1ight or title ob 


ever, to the crown of this realm, er any other the dominians 


thereunto belonging: And J do renounce, refuſe, and abjure any 
allegiance or obedience to any of them, And I do jwear, that I 
will bear faith and true allegrance to his majeſiy king George, 
aud him will defend, to the utmeſi of my peter, againſt all 
traitereus conſpiracies and attempts wiatſcever, which ſhall be 
made againſt his perſon, crown or dignity. And I will do my 
utmoſi endeavour io diſcloſe and make known to his majeſty, and 
Dis ſucceſſors, all treaſons and traiterous conſpiracies which Þ fhall 
know to be againſt him or anyof them, And I do faithfully pro- 
miſe, to the utmoſt of my power, to ſupport, maintain and da- 
fend the ſucceſſtin of the crown againſt the deſcendants of the 
faid James, and againſt all ather perſons whatſoever ; which 
ſucceſſion, by an aft, intituled, An 2& for the further limi- 
tation of the crown, ande better ſecuring the righ's and 
liberties of the ſubject, 7 ard fands limited to the princeſs 
Vol. III. FE Sophia, 
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Declaration 
againſt popery. 


A ffir mat ion 
allowed. 


Oaths. 

Sophia, electoreſs and dutcheſs dowager of Hanover, and the 
heirs of her hody being proteſlants. And all theſe things 1 
do plainly and ſincerely acknowledge and ſwear, according to 
theſe expreſs words by me ſpoken, and according to the plain 
and common ſenſe and underſtanding of the ſame words, with- 
out any equivocation, mental evaſion, or ſecret reſervation 
whatſoever. And I do make this recognation, acknowledgment, 
abjuration, renounciation, and promiſe, heartily, willingly, and 
truly, upon the true faith of a chriſtian: So help me god. 

4. The declaration againſt tranſubſtantiation ; by the 


againſt tranſub- 25 Ka 2c 2. J 9. 


J A. B. do declare, that I do believe, that there is not any 
tranſubſ/lantiation in the ſacrament of the lord's ſupper or in 
the elements of bread and wine, at or after the conſecration 
* by any perſon whatſoever. 

The declaration againſt popery; by the 3o C. 2. 


t. 1. 5 1. 


I A. B. do ſolemnly and ſincerely, in the preſence geld, 
profeſs, teſtify and declare, that I do believe, that in the ſa- 
crament of the lord's ſupper there is not any tranſubſtantiation 
of the elements of bread and wine into the body and blood of 
Chriſt, at or after the conſecration thereof by any perſon what- 
foever : And that the invocation, or adoration of the wirgin 
Mary, or any other ſaint, and the ſacrifice of the maſs, as 
they are now uſed in the church of Rome, are ſuperſtitious 
and idolatrous: And I do ſolemnly in the preſence of god, pro- 
feſs, teſhfy and declare, That I do make this Cat, 
and every part thereof, in the plain and ordinary ſenſe of the 
words read unto me, as they are commonly underſtoad by Eng- 
liſh proteſtants, without any evaſion, equivocation, or mental 
reſervation whatſoever, and without any diſpenſation already 
granted me for this purpoſe by the pope, or any other authority 
or perſon whatſoever, or without any hope of any ſuch diſpen- 
ſation from any perſon or authority whatſoever, or without 
thinking that I am or can be acquitted before god or man, or 


abfelved of this declaration, or any part theresf, although the 


pope, or any other perſon or perſons, or power whatſoever, ſpall 
diſpenſe with or annull the ſame, cr declare that it -was null 
or void from the beginning. 


III. Puakers oaths. 


1. In all caſes wherein by any act of parliament an 
oath ſhall be allowed or required, the ſolemn affirmation 
of quakers ſhall be allowed inſtead of ſuch oath 3 and 
that altho' no expreſs proviſion be made for that purpoſe 

in 
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not be exhibited againſt Mr. Gardner for a miſdemeanor. 
The reading of this affirmation was objected to. And 
the court held clearly, 1. That a quaker's affirmation 
could not be read in ſupport of a criminal charge. But, 


2 5 in ſuch act. 22 G. 2. c. 46. And therefore ſuch provi- = 
* ſſions, which are very frequent in acts of parliament, are 3 
fo 5 ſuperfluous. 5 x 
N = 2 And if any perſon ſhall be lawfully convicted of n 4 
— 7 wilful, falſe, and corrupt affirming or declaring any matter by falie affrma- b 
n } or thing, which if ſworn in the uſual form would have en. * 
k 3 amounted to wilful and corrupt perjury, he ſhall ſuffer as 4 
2 95 in caſes of perjury. 8 G. c. 6. / 2. | 9 
3. But no quaker ſhall by virtue hereof be qualified or Afrmation not = 
je permitted to give evidence in any criminal cauſe, or ſerve allowed in cri- 14 
on any juries, or bear any office or place of profit in the 3 4 
ny = government. 7& 8 NV. c. 34. , 6. 1 
in I In any criminal cauſe] By which words it ſeemeth, that 1 
on 1 a quaker ſhall not have ſureties of the peace or good be- iq 
y haviour granted to him, or have a warrant to ſearch for 1 
2 ge: ſtolen goods, or ſue the hundred for damages in caſe of 1 
a robbery, and the like, upon his bare affirmation ; but | 
a, that in all ſuch caſes, an oath is firſt neceſſary to be Y 
7 - made, SET 8 | Y. 
on Thus, T. 4 G. 2. K. and Hych. It was denied to read a 1 
of quaker's affirmation, on a motion for an information for a 1 
ts miſdemeanor. Str. 872. bt 
in T. 7 G. Robins and Sayward. By the court, We cannot 1 
as ground an attachment for non-performance of an award, = 
us on the afhamation of a.quaker ; for though it be in a ſuit 1 
'0= between party and party, yet it is a criminal profecution 
u, within the proviſo of the ſtatute. Str. 441. 9 
he : H. 3 G. 2. Caſtell, widow, againſt Bambridge and Cor- [i 
g- 13 bet. In an appeal of murder, a quaker was called for a 1 
tal + witneſs, and it was inſiſted that this is a civil ſuit be- 48 
dy tween party and party, and not between the king and i 
ity 35 the party, and therefore his affirmation ought to be ta- ; 
2 : ken. But Raymond Ch. J. ſaid, it was to this purpoſe a 4 
out 1 criminal proceeding, and therefore he could not be a wit- 4 
or 2 neſs, Str, 856. 19 
the 5 H. 1G. 3. XK. and Gardner, The affirmation of a 1 
all 5 quaker was offered, in eæculpation of Mr. Gardner the de- f 
ull V1 fendant, upon ſhewing cauſe why an information ſhould 2} 
an 2. They thought that an affirmation might be read in 1 
on - defence of a criminal charge, if the perſon charged was il 
nd (2 himſelf a quaker, in order to exculpate h;mfeff. 3. In 1 
ole 2 Fa: | this | 
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affirmation. 


Declaration of 
filelity, 


Abj uration. 


Oaths. 


this caſe of a collateral evidence, in aſſiſtance of the ex- 
culpation of another perſon, when the quaker himſelf 
was not charged at all, they thought his affirmation 
ought not to be read. And accordingly it was with- 
drawn. Burrow, Mansfield. 1117. 


Or bear any office or place of profit in the government] 
E. 33 G. 2. K. and March. By an act of the 26 G. 2. 
c. 18, a certain oath is required to be taken and ſub- 
ſeribed upon admiſſion to the freedom of the Turkey 
company. Jſaac Rogers, a quaker, had made and ſub- 
{ſcribed his ſolemn affirmation and declaration to the ef- 
fect of the oath. The queſtion was, whether this ought 
to be admitted inſtead ef the oath. | 
is no office or place of profit in the government. This 
man's claim is nothing more, than to be admitted into 
a company of merchants trading to a particular part of 
the world, Even the remittances of publick money for 
the uſe and account of the government, given by his 
majeſty to quakers, tho' the ſame may be very profitable, 


yet ſuch appointment is no ice or place in the govern- 
General form of Ment. 


Burrow, Mansfield. 999. 
4. The quakers ſolemn affirmation, inſtead of an oath, 
as finally ſettled by the 8 G. c. 6. is as follows; viz, 

cc FA 
&« affirm. 

. Inſtead of the oaths of allegiance and ſupremacy, 

quakers ſhall be allowed to make the following declara- 
tion of fidelity; by the 8 C. c. 6. 

J A. B. do ſolemnly and ſincerely promiſe and declare, that 
T will be true and faithful to king George; and do ſolemnly, 
ſincerely and truly profeſs, teſtify, and declare, that 1 do from 
my heart abbor, deteſt, and renounce, as impious and heretical, 
that wicked doctrine and poſition, that princes eee 
or deprived by the pope, or any authority of the ſee of Rome, 


27 


may be depoſed or murdered by their ſubjetts, or any other what-_ 


ſoever. And I do declare, that no foreign prince, perſon, pre- 
late, ſlate, or potentate, hath or ought to have, any power, ju- 
riſdittion, ſuperiority, pre-eminence, or authority, eccleſi reſiical 
or ſpiritual, within this realm. 

6. By the ſame act of the 8 G. c. 6. Quakers were al- 
lowed to take the effect of the abjuration oath accord- 
ing to the form therein preſcribed. After the death of 
the perſon pretending to be king of England by the 
name of James the third, it became neceſſary to alter 
the form of the abjuration, oath. Accordingly by the 
6 G. 2.c. 53. a new form of abjuration oath is pre- 

W 


By the court, this 


B. do ſolemnly, ſincerely, and truly. declare and 


. 
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ſcribed. But neither by that act, nor any other, is any 
proviſion made, for altering the quakers affirmation or 
declaration conformable thereunto, It ſeemeth that the 
form thereof ought to be thus: RS * 
IA. B. d 3 fincerely, and truly acknowledge, pro- 
feſs, te/lify, and declare, that king George is lawful and 
rightful ting of this realm, and of all other his dominions and 
countries thereunto belonging; and I do ſelemnly and ſincerely 
declare, that I do believe, that not any of the deſcendants of 
the perſon who pretended to be prince of Wales during the life 
of the late king James the ſecond, and ſince his deceaſe pre- 
' tended to be, and took upon himſelf the {tile and 11's of king 
of England, by the name of James the third, or of Scot- 
land, by the name of James the eighth, or the file and title of 
king of Great Britain, hath any right or title whatſzever to the 
crown of this realm, or any other the dominions thereunto be- 
longing ; and I do renounce and refuſe any allegiance or obedience 
to any of them. And I do ſolemnly promiſe, that I will be true 
and faithful, and bear true allegiance to king George, and to 
him will be faithful, againſt all traiterous conſpiracies and 
attempts whatſoever, which ſhall be made againſt his perſon, 
crown, or dignity. And 1 will ds my beſt endeavour to diſcloſe 
and make known to king George, and his ſucceſſors, all treaſons 
and traiterous conſpiracies, which T ſhall knaw to be again 
him, or any of them. And I will be true and faithful to the 
ſucceſſion of the crown againſt the deſcendants of the ſaid James, 
and againſt all other perſons whatſoever, as the ſame is and 
ftards ſettled by an act, intitled, An act declaring the rights 
and liberties of the ſubject, and ſettling the ſucceſſion of 
the crown, to the late queen Anne, and the beirs of ber body, 
being trateſtants; and as the ſame, by one other att, intitled, 
An act for the further limitation of the crown, and better 
ſecuring the rights and liberties of the ſubject, is and 
Stands ſettled and intailed, after the deccaſe of the ſaid late 
queen ; and for default of i ſue of the ſaid late queen, ta the late 
princeſs Sophia, electoreſs and dutcheſs dowager of Hanover, 
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N Tz and the. heirs of her body, being proteſtants. And all theſe b 
; 5 things I do plainly and ſincerely acknowledgs, promiſe, and de- bl 

7 clare, according to theſe expreſs words by me ſpiken, and ac- 1 

3 cording to the plain and common ſenſe aud underſtanding of the yi 
- \ fame words, without any eſuivrcation, mental evaſion, or fe- 1 
. 5 cret rejervation whatſoever. And I ds make this recognition, 1 
f 5 acknowledgment, renunciation, and promiſe, heartily, willingly, þ 
2 2 and truly, | 4 j 
r 3 7. The quakers profeſſion of their bellef; by the 1 E pon. 5 1 
„ c. 18. | | belief. 
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Jews. 


Heathens. 


Tee title Otfite. 


| _ Oaths. 


J A. B profeſs faith in god the father, and in Jeſus 
Chriſt þ:5 eternal ſon, the true god, and in the holy ſpirit, 
one god bleſſed for evermore ; and do acknowledge the hol 


ſcriptures of the oid and new teſtament to be given by divine 
inſpiration. ES 


IV. Oaths of infldcls. 


1. A Jew is to be ſworn on the old teftament, and per- 
Jury upon the ftatute may be affigned upon this oath. 
r 1 3 
H. 2 G. 2. Gomez Serra and Munex. U pon error in debt 
upon a bond, the bail being both Jews were ſuffered to 
put on their hats while they took. the oath. Str. 821. 


When Jews take the oath of abjuration, the words [on 


the true faith of a chriſtian] ſhall be omitted. 10 G. c. 4. 
J. 18. | | 

2. At the council, Dec, 9. 1738. Preſent the two chief 
Juſtices. On a complaint of Jacob Faching againſt general 
Sabine, as governor of Gibralter ; Alderaman Ben Monſo, a 


Moor, was produced as a witneſs, and ſworn upon the 


Kiran. Str. 1104. 


So in the caſe of Omichund againſt Barker, H. 18 G. 2. 
In the court of chancery, the depoſitions of ſeveral per- 
ſons who were heathens of the Gentou religion, ſworn 
after their own country manner, were admitted to be read. 


2 Eq. Caf. Abr. 397. Tracy Alk. 21. 


Concerning the taking of oaths for qualifying for offices, 


And concerning the offences of profane curſing and 
ſwearing, ſec title Swearing, = | 
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Dfiice. 


J. Cencerning the qualification for offices in corpoe 
| rations. 

IT. Concerning the qualification for offices in general. 
III. Duty on the perquiſites of offices. 
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I. Qualification for offices in corporations. 


1 O perſon ſhall be placed, elected, or choſen, to r ee the 
any office or place of mayor, alderman, recor- facrament, and 
der, bailiff, town clerk, common council man, or other take the oaths, 
office of magiſtracy, place, or truſt, or other employ- 
ment, relating to the government of cities, corporations, 
boroughs, cinque ports, and other port towns, who ſhall 
not have received the ſacrament according to the rites of 
the church of England, within one year next before ſuch 
election: and every perſon ſo placed or elected, ſhall 
take the oaths of allegiance and ſupremacy, at the ſame 
time that the-oath of office is taken ; which ſhall be ad- 
miniſtred by thoſe, who by charter or uſage adminiſter 
the oath of office; and in default of ſuch, by two ju- 
ſtices of the corporation, if there be any ſuch ; or other- 
PE wiſe by two juſtices of the county. And in default 
thereof every ſuch election and placing ſhall be void, 
$2 12C. 2. l % i G60 kh 
= And it hath been adjudged, to be no excuſe, that the 
oaths were not tendred. 1 Haw. 10. 
Yet notwithſtanding that the words of this act of the 
13 C. 2. (and alſo of the 25 C. 2. hereafter following) are 
ſo very ſtrong as to make the officer's election void to all 
intents and purpoſes, yer it hath been ſtrongly holden, that 
the acts of a perſon under ſech a diſability, being inſtated 
in ſuch an office, and executing the fame without any ob- 
jection to his authority, may be valid as to ftrangers ; for 
otherwiſe not only thoſe who no way infringe this law, 
but even thoſe whoſe benefit is intended to be advanced by 
it, might be ſufferers for another's fault, to which they 
are no way privy; and one chaſm in a corporation, hap- 
pening thro” the default of one head officer, would perpe- 
tually vacate the acts of all others, whole authority, in 
4 | reſpect 
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232 Dfrice. 
reſpect of their adnilicn into their offices, or otherwiſe, 
may depend on his. 1 Haw. 10. 
Entrink the 2. Which ſaid juſtices abovementioned ſhall cauſe me- 
ſame, morandums to be made of ſuch oaths taken before them, 
and delivered once a year to the town clerk, or other re- 
giſter or clerk, who ſhall enter the ſame in their books. 
.o. 
Limitation f 3. But no ſuch office ſhall be void on account 4 not 
actions. having received the ſacrament, unleſs the perſon ſhall be 
removed in ſix months, or unlefs proſecution ſhall} be com- 
menced in ſix months, and carried on without wilful de- 
6. ½.3. | 
And if there be no ſuch removal, or proſecution with- 
in the ſaid time limited; the election ſtands confirmed, 
and becomes abſolute. Burrow, Mansfield. 1013. Craw- 
ford and Powell, T. 33& 34 C. 2. 
laufe bf indem. 4 And by the 8 C. 3. c. 6. Perſons who have omitted 
nification. ſo to qualify, ſhall be indemnified, if they qualify on or 
hee Dec, 25. 1768. 
And by the 28 G. 2. c. 3. Perſons who had omitted to 


take the cath of office were indemnified, if ep ſhould take 
the ſame on or before Sep. 29. 1755. 


And by the 8 G. 3. c. 6. Perſons whoſe admiſſions 


have been omitted to be ſtamped, are indemnified, on ten- 
dring them to be ſtamped, and payment of the duties, on 
or before Dec. 25. 1768. 

And probably there may be ſome clauſe of indemnifica- 
tion in ſome future act, as there hath been from time to 
time heretofore. 


I. Qualification for offices in general. 


eee de J Every perſon who mall be admitted into any office 
jacramept and civil or military, or ſhall receive any pay by reaſon of 
ſop ins the any patent or grant from the king, or ſhall have any com- 
deckten. mand or place of truſt in England or in the navy, or ſhall 
have any ſervice or employment in the king's houſhold ; 

Mall, within three months aſter his admiſſion, receive the 

ſacrament according to the uſage of the church of Eng- 

land in forme publick church on the lord's day, immediately 

after divine ſervice and ſermon : and in the court where he 

takes the oaths (as' hereafter mentioned, which ſhall be 

within fix months after his admiſſion) he mall firſt deliver 

a certificate of ſuch his receiving the ſacrament, under the 

hands of the miniſter and churchwardens, nd ſhall then 

make proof of the truth thereof by two witneſſes on oath. 

1 And 
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ing pupils; ſchoolmaſters and uſhers; preachers and 
teachers of ſeparate congregations ; high conſtables, and 
practiſers of the Jaw, ſhall, within ſix kalendar months 
after {ſuch admiſſion, take and ſubſcribe the oaths of alle- 
glance, ſupremacy and abjuration, in one of the courts at 
Meſiminſter, or at the general or quarter ſeſſions of the 
place where he ſhall be or reſide, between the hours of 
nine and twelve in the forenoon, and no other; and du- 
ring the time of taking thereof, all proceedings in the faid 
courts fhall ceaſe, 1 G. f,2. , Ig. fe 26 2 Gm 

31. J. 35 4. $6.2 26. % 3. 25 £52 2m 
But this ſhall not extend to the ottice of tythingman, 
headborough, overſeer of the poor, churchwarden, ſur— 
veyor of the highways, or any like inferior civil office, or 
to any office or foreſter, or keeper of any park, chace, 
warren, or game, or of bailiff of any manor or lands, or 

to any like private offices. 1 G. I. 2. c. 13. / 20. 

Which exception is the ſame with that in the 25 C. 2. 
ſave only, that high conſtables and petty conjtables by nas e 
are here omitted, Petty conſlables nevertheleſs ſeem to be 
excepted, as holding a lite inferior civil office with the tith- 
| ingman 


N 
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= 7 And they ſhall alſo, when they take the ſaid oaths,. make 4 
4 and ſub{cribe the declaration againſt tranſubſtantiation. I 

Gi 20 C8 02. + 2+ 3» 9> 1 
ö 5] Any office civil or military] This ſeemeth evidently not to A 
, T1 extend to eccleſiaſtical offices; and it may well be taken 1 
1 for granted, that clergymen need not to make ſuch proof 4 
Bi of their conformity to the church of England. But, by 4 

1 the following ſtatute, they are to take the oaths as other Y 
5 perſons qualifying for offices. | bo 
| 5 Alſo this ſhall not extend to the office of any high con- 4 
: ſtable, petty conſtable, tithingman, headborough, overſeer A 
of the poor, churchwarden, ſurveyor of the highways, or 4 

| any like inferior civil office, or to any office of foreſter, or 4 
6 keeper of any park, chaſe, warren, or game, or of bailiff 4 
| of any manor or lands, or to any like private offices, A 
J. 17. | I 

: 2. Every perſon who ſhall be admitted into any office T:king the iF 
4 civil or military; or ſhall receive any pay by reaſon of any hs. 1 
I patent or grant from the king; or ſhall have any com- 1 

| 7 mand or place of truſt in England, or in the navy; or LU 
| 1 ſhall have any ſervice or employment in the king's 1 
15 houſhold; all eccleſiaſtical perſons ; heads and members g 

i: of colleges, being of the foundation, or having any ex p 
E hibition, of eighteen years of age ; and all perfons teach- i 
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234 Dffice. 

mgman or headbyrough : But high conſtables are expreſſy in- 
ſerted amongſt the other officers required to take the 
oaths ; although they are exempted by the former act, 
from being required to produce a certificate of their having 
received the ſacrament, and from ſubſcribing the declara- 

| tion againſt tranſubſtantiation. N ; 
Tnrolling and 3. And the court ſhall inroll ſuch perſons names, with 
fee. the day and time of taking the oaths, and making the de- 
claration, in rolls kept for that purpoſe only.; which ſhall 
be hung up in ſome publick place of ſuch court during the 
whole time of its fitting, to be ſeen without fee. 25 C. 

2 42+ 6. | To | 
And the clerk of the peace ſhall have no more than 28. 

for the entry. 1G. ff. 2. c. 13. f. 9. 
But no ſeaman or ſoldier, under the degree of a com- 
miſſion or warrant officer, ſhall pay any fee for taking the 
| . c. 13. / 3. 

pee en ext 4. Every perſon making default herein, ſhall be inca- 
unqualifed, pable to hold his office z and if he ſhall execute his office, 
after the ſaid times are expired, he ſhall, upon conviction, 


be diſabled to ſue in any action, or to be guardian, or exe- 


cutor, or adminiſtrator, or capable of any legacy or deed 
of gift, or to bear any office, or vote at an eleCtion for 
members of parliament, and ſhall forfeit 500 1. to him 
who ſhall ſue for the fame. 25 C. 2. c. 2. ſ. 4, 5. 16. 
. | 
Exception of 5. But perſons beyond the ſeas, ſhall not be diſabled, if 
Oy = they ſhall qualify within ſix months after their return, 
8 16. 4. 


Feme covert: 6. Alſo no married woman, or perſon under 18 years of 


Intant: Non 


mh age, or non compos mentis, ſhall forfeit their office (other 


than ſuch married woman during the life of her huſband 
only) if they take the oaths, and do the other things re- 
quired, within four months reſpectively, after the death of 
the huſband, coming to the age of 18 years, and becoming 
of ſound mind. 25 C. 2. c. 2. . 13. 

General clauſe of 7. Likewiſe, by the 8 G. 3. Ce 6, Perſons having 


indemmificaticn. omitted to qualify themſelves in due time, ſhall be in- 


demnified (if their place is not filled up), provided they 
qualify on or before Dec. 25. 1768. 
And there is commonly an indemnifying clauſe to the 
like purpoſe in ſome act, every two or three years. 
And by che ſame ſtatute, perſons who have omitted to 
ſubſcribe the declaration againſt popery, of the 30 C. 2. 
are indemnified, if they ſubſcribe on or before Dec. 25. 
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c. 13. f. 18. | 


„ 


„ BE: 
LL ER Rt! Ne 


J. 8. | : 
3. And there ſhall be paid yearly, over and above all Generat duty on 


8. Alſo, any perſon forfeiting his office, may take A Perſons 4iſquali- 
new grant thereof, on his taking the oaths, and confor- fied may take a 
ming; provided it be not filled up before. 1 G. . 


1 


9. In the univerſities, where perſons ſhall not take the Perſons diſquali- 
oaths, or ſhall not produce a certificate thereof, to be re- fed in the uni- 


giſtred in their proper college, and others be not elected in . 


their places within 12 months, the king ſhall appoint and 


nominate. 1 G. ft. 2. c. 13. . 12, 13. | 
10. Perſons refuſing the oaths, having any office of in- Offices of inhe- 
heritance, may appoint a deputy, ſo as ſuch deputy, be {roo 48 8 
approved by the king under his privy ſignet. 1 G. l. 2. puty. 
Note, The forms of the aboveſaid oaths and declara- 
tions, are inſerted in the title Oaths. 


LI. Duty on the perquiſites of cffices. 


1. By the 31 G. 2. c. 22. altered and explained by Duty on the per- 


the 32 G. 2. c. 33. there are certain duties laid upon quilites of offices 
offices and penſions; and ſo much of the ſalaries of ſuch 
offices, as ariſeth from perquiſites, is directed to be un- 


der the management of the commiſſioners of the land 
tax. 1 | 


2. By perguiſites are meant ſuch profits of offices and Perquiſites what, 
employments, as ariſe from fees eſtabliſhed by cuſtom or | 
authority, and payable either by the crown, or the ſub- 
jects, in conſideration of buſineſs done in the courſe of 
executing ſuch offices and employments. 32 G. 2. c. 33. 


other duties, 1 8. for every 20s. of the yearly value of all offices and pen- 
ſalaries, fees and perquiſites, incident unto or received for 

or in reſpect of all offices and employments of profit in 
Great Britain, and the like ſum of 15. for every 20 s. of 
all penſiuns and other gratuities payable out of any revenue 
belonging to his majeſty in Great Britain, exceeding the 
value of 100 J. a year. 31 G. 2. c. 22. , 1. 

And a deduction ſhall be made thereof in the exche- 
quer; or if paid by any perſon, and not out of the ex- 
chequer, then the ſame ſhall be paid by ſuch perſon into 
the exchequer. 31 G.2. c. 22. f. 2. | 

4. But where the profits of ſuch offices ſhall ariſe, in so much thereof 
the whole or in part, from perquiſites due and payable in as relates to per- 
the courſe of office, and not from ſalaries, fees, and wages dulſtes, to be 


: under th - 
paid by the crown; the ſame ſhall be under the manage- dees of the 


ment commiſſioners of 


the land tax. 
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Manner of lay- 
ing the aſſeil- 
ment. 


Fxemptions, 


Difice. 


ment of the commiſſioners of the land tax, who ſhall aſ- 
certain, according to the valuation of ſuch offices to the 
land tax, or otherwiſe according to their beſt judgment, 
the ſum total of the perquiſites ariſing from ſuch office, 
diſtinct from the ſalary, fees, and wages thereof, 31 G. 2. 
232 G. 2. jc 33. 5 

5. In order whereunto the commiſſioners ſhall meet at 
the moſt common places of meeting, yearly on or before 
July 3d, and afterwards as often as ſhall be neceſſary ; and 


may ſubdivide; and any two or more of them, at ſuch 


general meeting, or within 8 days after, ſhall ſet down in 
writing, in a rate to be by them prepared for that purpoſe, 
the amount of the ſaid duty of 18. in the pound, to 
be paid by all officers, their clerks, or agents, exerciſing 
any of the faid employments, the ſalary, wages, fees, and 
perquiſites whereof exceed the value of 100 l. a year. 
„„ +. 22. yo fe" 

And for the better aſcertaining thereof, the receiver to 
be appointed by his majeſty for theſe duties ſhall tranſmit 
to the commiſſioners of the land tax in every diſtrict where 
any office is to be aſſeſſed, an account of all ſuch offices 
whereof the ſalaries, fees and wages do not exceed 100 l. 
a year; and if the commiſſioners ſhall find that the per- 
quiſites ariſing from ſuch office, together with the ſa- 
lary, fees, and wages thereof as certified by the receiver, 
do exceed together the amount of 100]. a year, they 
ſhall aſſeſs ſuch office, and cauſe the duty of 1s. a 
pound to be levied and collected thereon. 32 G. 2. c, 


33. / 6: 


And where any perſon ſhall have two or more offices in 


any part of Great Britain, the ſalary and perquiſites 
whereof together exceed 100 l. a year; ſuch perſon ſhall 
Pay 18. in the pound for the profits of ſuch offices, not- 
yithſtanding the ſalary and perquiſites of no one of the 


faid offices are of the value of 100 l. a year. 31 G. 2. 


nz. 
And deputies ſhall be liable to pay for their principals, 


and deduct the ſame out of the profits of their offices 


27 
\ 4s Provided, that nothing herein ſhall extend to the pay 
of commiſſion or non- -commiſſion officers or private men 
ſerving in the navy or army. J 24. 

Nor to the pay of any military officers ſerving on the 
ſtaff, or belonging to any of his majeſty's garriſons, regi- 
ments, troops, companies, Chelſea hoſpital, or the hoſpi- 


ee army. 32 G. 2. c. 33. It. ö 
ü ſp b Nor 


e hoot REQ CAE Dn EF PN i apo 


1 Nor to ſuch penſions or gratuities as the king ſhall de- *l 
i ; clare in the warrant directing the payment thereof, to be 4 
. intended as Charitable donations. 32 C. 2. c. 33. /. 10. 9 
. 11 Nor to any penſion, annuity, rent, or ſum charged 1 
; i upon the revenue by any of the king's predeceſſors, or by q 
1 act of parliament, granted to any perſon in fee or fee tail, I 

t 5 or till redeemed by payment of any ſum mentioned in any 4 
8 3 grant or act of parliament. . 2. A 
1 5 Nor ſhall any thing in the ſaid act of the 32 G. 2. ex- 74 
l tend to charge any offices or employments in either of the 3 
l two univerſities, with the duty by the ſaid act of 32 G. 4 
> 21 ampoled.  F-33- - | 1 
» 7. And the ſaid commiſſioners, or any three of them, r 1 
* ſhall within the time above limited ſign and ſeal two ſeſfment. A 
| duplicates of the ſaid rates, and cauſe one of them to 4 
5 be delivered to the collectors of the land tax for each place 3 
reſpectively, or to ſuch other two honeſt and reſponſible 3 

0 perſons as they ſhall at their diſcretion appoint to be col- 1 
t lectors thereof ; with warrant to collect. 31 G. 2. c. 22. 9 
3 8. Perſons thinking themſelves aggrieved by being over Appeal. | 1 
l rated, may appeal to the barons of the exchequer; and | 
- the ſaid barons, or one of them, ſhall hear and determine \| 
ho all ſuch appeals, on or before the laſt day of Micbaelmas x 
A term yearly, —Perſons charged may inſpect the rates in | 
y the day time; without fee.— Notice of appeal, to be 4 
a given in writing to a collector. 31 G. 2. c. 22. .. 6. if 
A And if any diſpute ſhall ariſe, whether the fees, ſala- 4 
| ry, or wages of any office or employment, or whether 1 
n any penſion or gratuity, be chargeable, or touching the ls. 
5 ſum which ought to be ſtopped and deducted thereout; t 
1 the ſame ſha]] be heard by the barons of the exchequer, on 4 
* complaint or repreſentation laid in writing before them, 3 
e either by the party grieved, or by the receiver. And the *i 
. complainant ſhall give a copy of his complaint to the per- A 
ſon againft whom the ſame is made, within ten days after 1 

, it ſhall have been lodged with the barons, and they ſhall 1 
> hear and determine ſuch diſpute in a ſummary way, and bl 
their determination ſhall be final. 32 G. 2. c. 33. J. ll 

y "21 1 
n 9. The commiſſioners ſhall cauſe to be delivered a du- puplicatesto vs bl 
plicate in parckment, under their hands and ſeals, con- tranſmitted. * 

\e taining the whole ſum rated within each pariſh or place, 1 
. to the ſaid receiver; and another, into the remembran- [| 
i ccr's office in the exchequer z on or before the firſt day 1 
c | | e 1 

x 1 
is 


N 


238 Office. 
of Hilary term, or within 20 days after (all appeals being 
| firſt determined). 31 C. 2. c. 22. .. 6. 
Collecting. Io. And the ſaid duty ſhall be collected (where it is 
not herein otherwiſe directed) in all reſpects as the land 
tax for the year 1758. 31 G. 2. c. 22. , 7. 

And in all cafes where any fees, ſalaries, wages, or 
other allowances or profits on any office, ſhall be pay- 
able at the receipt of the exchequer, or by the cofferer of 
his majeſty's houſhold, or out of any other publick of- 
fice, or by any of his majeſty's receivers or paymaſters ; 
the duty, in cafe of non-payment, may be ſtopped there. 

| J. 26. 

Eotleftor angie, 11. And the payment of the ſaid ſums collected ſhall 

to the receiver. be paid to the receiver, in the courſe of the quarter where- 
in the ſame ſhall have been deducted ; who ſhall give re- 
ceipts for the ſame. 37: @. 2:4 22. / 12. 32 . 
c. 33. /. 1. 

Receiver paying 12. And the receiver ſhall, within the next quarter, 

mo theexche- pay the ſame into the exchequer. 32 G. 2. c. 33. J. 1. 


wer. 
Orchards. See Mood. 
Overſeers of the poor. See JI00L. 
Outlawry. See Pꝛoceſs. 


Pamphlets. See Stamps. 
Paper. See Exciſe. 
Papiſts. See JIopery. 2 
Parchment. See Stamps. 
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1 Pardon, what. 1. Pardon is a work of mercy, whereby the king 
1 | either before the attainder, ſentence or convic- 


tion, or after, forgiveth any crime, offence, puniſhment, 
execution, 
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Pardon. 239 1 

execution, tight, title, debt, or duty, temporal or eccle- I 

fiaſtical. 3 1nff. 233. 1 

2. Pardons are either general or ſpecial: General, are General pardon. 1 

by act of parliament; of which, if they are without ex- A 

ceptions, the court muſt take notice ex officio; but if 1 

5 there are exceptions therein, the party muſt aver that he 9 
is none of the perſons excepted. 3 I. 233. Hale's 4 
; "1 Pl. 252. | 4 
: 1 By the act of 20 G. 2. c 52. for the king's general par- 1 
; 1 don; All perſons are pardoned and diſcharged from all 1 
ö treaſons, miſpriſions of treaſons, felonies, treaſonable and 4 
ſeditious words and libels, leaſing making, miſpriſions of 4 

{ felony, offences whereby-any perſon may be charged with 4 
* the penalty of premunire, riots, routs, offences, con- 1 
5 tempts, treſpaſſes, entries, wrongs, deceits, miſdemeanors, A 
: forfeitures, penalties, ſums of money, pains of death, pains 1 
corporal, and pains pecuniary, and generally from all 1 

: other things, cauſes, quarrels, ſuits, judgments, and exe- # 
cutions not by this act excepted, which can by the king i 

be pardoned, and which were done or incurred before 1 

June 15. 1747.—Excepted, perſons in the ſervice of the | 

pretender, or of France or Spain; forging the king's ſeal ; 1 

coining, violating the privileges of ambaſſadors; mur- .F 

ders; petty treaſons ; poiſonings ; burning of houſes, 1 

corn, hay, ſtraw, wood; ſhooting at any perſon; ſend- 

ing threatning letters; piracy; deſtroying ſhips; offen- 1 

ces in the navy or army; burglary; ſacrilege; robbery; 1 

ſodomy ; buggery ; rape; perjury ; ſubornation ; for- } 

150 gery ; felony in caſes of bankruptcy ; deſtroying banks F 

15 of rivers and ſea banks; firing coal pits; offences againſt J 

i; the exciſe, cuſtoms, land tax, poſt office, ſtamp duties, 1 

72 duty on houſes and windows, wool, importing or export- = 

8 ing goods ; offences concerning highways or bridges : . 

5 imbeziling goods, and warlike ſtores of the crown; titles | 

I of quare impedit ; inceſt ; ſimony; dilapidations; firſt i 

7 fruits; tenths ; money due to the king from publick of- 1 

55 ficers on account; perſons tranſported; offences by pa- 1 

2 piſts ; contempts in cauſes for non- performance of awards, 4 

2 or non-payment of coſts; contempts in eccleſiaſtical ] 

1 courts, in cauſes commenced for matters of right only, 9 

1 and not for correction; contempts in courts of admiralty 1 

» proceeding civilly, and not criminally ; and excepted, 4 

5 feveral perſons by name. 4b 

's And the Jike, for the moſt part, hath been enacted by i 
1 5 former ſtatutes of general pardon. ; 
5 4 


3. Special 
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Special pardon, 


Pardon to con- 
tain the ſuggel- 
tion, 


Pardon to ſpec 


if 
the offence, don ſhall be thai for murder, treaſon, or rape, unleſs 


The king can- 
not pardon an 
oftence before 
it is committed. 


Cannot pardon 
an appeal. 


Cannot pardon 
a nuſance. 


Cannot diſcharge 


Pardon. 


Ji Special pardons, are either of courſe, as to perſons 
convicted of manſlaughter, or /e deſendendo, and by divers 


ſtatutes to thoſe who ſhall diſcover their accomplices in ſe- 


veral felonies ; or, of grace, which are by the king's char- 
ter, of which the court . cannot take notice ex 1 but 
they muſt be pleaded. 3 nf. 233. 

4. By the 27 Ed. 3. c. 2. In every charter of the par- 
don of felony, the ſuggeſtion, and the name of him that 
maketh the ſuggeſtion, ſhall be comprized; and if it be 
found untrue, the charter ſhall be diſallowed. 

. And by the 13 K. 2. /. 2. c. 1. No charter of par- 


the offence be ſpecified therein. 
Lord Coke ſays, the intention of this act was not, that 
the king ſhould grant a pardon of murder by expreſs name 


in the charter, but becauſe the whole parliament conceived 


that he would never pardon murder by ſpecial name. 
And he ſays, he hath never ſeen any pardon. of murder 
by any king of England, by expreſs name. 2 Inft. 2333 
236. 

76: The king cannot pardon an offence before it is com- 
mitted ; but ſuch pardon is void. 2 Haw. 389. 

71 As the releaſe of the party will not bar an indict- 
ment at the ſuit of the king ; ſo neither will a pardon by 
the king be any bar to an appeal at the ſuit of the party, 
a Haw. 392. 

8. And in ſome caſes even where the king is -fole party, 
ſome things there are which he cannot pardon ; as for ex- 
ample, for all common nufances, as for not repairing of 
bridges or highways, the ſuit (for avoiding multiplicity of 
ſuits) i is given to the king only, for redreſs and reforma- 
tion thereof; but the king cannot pardon or diſcharge 
either the nander, or the {ſuit for the ſame; becauſe ſuch 
pardon would take away the only means of compelling a 
redreſs of it. But it hath been holden by ſome, thar a 
pardon of ſuch offence will ſave the party from any fine, 
for the time precedent to the pardon. 3 9 5 237. 
2 Haw. 391. 


9. Thus alfo, if one be bound by recognizance to the 


a recognizance, king, to keep the peace againſt another by name, and ge- 


nerally all other lieges of the king; in this cafe, before 
the peace be broken, the king cannot pardon or releaſe 
the recognizance, alcho' it be made only to him, becauſe 


it, is for the benefit and er of his ſubjects. 3 If. 
"0%" $I 
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Pardon. 241 


10. Likewiſe, after an action popular is brought, 2 Gadd etouto 


well for the king as for the informer, according to any ſta- an intormativn 


tute, the king can but diſcharge his own part, and cannot dd tam. 
diſcharge the informer's part; becauſe by bringing of the 
action the informer hath an intereſt therein: but before the 
action brought, the king may diſcharge the whole (unleſs 
it be provided to the contrary by the act) becauſe the in- 
former cannot bring an action or information originally 
for his part only, but muſt purſue the ſtatute. And if the 
action be given to the party grieved, the king cannot diſ- 
charge the ſame. 3 Int. 238. 
11. It ſeems to have been always agreed, that the king's 11 diſcharge a 
pardon will diſcharge any ſuit in the ſpiritual court ex — 4 
officio: Alſo it ſeems to be ſettled at this day, that it will ; 


diſcharge any ſuit in ſuch court at the inſtance of the party, 


for the reformation of manners, or welfare of the ſoul, as 
for defamation, or laying violent hands on a clerk, ud 
ſuch like; for ſuch ſuits are in truth the ſuits of the king, 
though proſecuted by the party. Alſo, it ſeems to be 
agreed, that if the time to which ſuch pardon hath rela- 
tion, be prior. to the award of coſts to the party, it ſhall 
diſcharge them: And it ſeems to be the general tenor of 
the books, that tho' it be ſubſequent to the award of the 
cofts, yet if it be prior to the taxation of them, it fhall 
diſcharge them; becauſe nothing appears in certain to be 
due for coſts before they are taxed. 2 Haw. 394. 

But it ſeems agreed, that a pardon ſhall not diſcharge a 
ſuit in the ſpiritual court, any more than in a tempo 
for a matter of intèereſt or property in the plaintiff; as for 
tithes, legacies, matrimonial contracts, and ſuch like, 

2 Haw. 394. 

12. If the king releaſe to a man all debts, this ſhall not peth net ty te- 
diſcharge his partner; but otherwiſe it is in caſe of a ſub- leafing a man. re- 
Ject, for in that caſe the releaſe to one diſchargeth both, lere hs partacr, 
3 Int. 239. 

13. When a pardon is pleaded by any one for felony, go baraanez 
the juſtices may at their diicretion remand him to prifon may te bnd ro 
till he enter into recognizance, with two ſureties, for his he ood beha- 
g00d behaviour, for any time not exceeding ſeven years. 1 
5 Ne. 

14 It frems to be a ſettled rule, that no . by the parden dh et 
king, without expreſs words of reſtitution, ſhall dereſt, reſto'e lans or 
either from the king or ſubject, an interelt either in lands, es ſerieites. 
or goods, veſted in them, by an attainder or Conviction 


precedent : Yet it ſeems agreed that a pardon prior to a 
Vor. III. | 'Q con- 
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242 Pardon. 
conviction, ſhall prevent any forfeiture either of lands or 
goods. 2 Haw. 306. 
Doth not reflore. 15. A pardon after the attainder doth not reſtore the 
4 * of corruption of blood, for 3 cannot be reſtored but by act 
of parliament. 3 Inft. 23 

But as to iſſue born 3 the pardon, it hath the effeet 

of a reſtitution of blood. 1 H. H. 358. 
Oye the 16. It ſeems to be ſettled at this day, that the pardon 
F of a treaſon or. felony, even after a conviction or attainder, 
_ doth ſo far clear the party from the infamy and all other 
conſequences of his crime, that he may not only have an 
action for a ſcandal, in calling him traitor or felon, after 
the time of the pardon, but may alſo be a good witneſs, 
notwithſtanding the attainder or conviction ; becauſe the 
pardon makes him as it were a new man, and pives him a 

new capacity and credit. 2 Haw. 395 
But it ſeems to be the better opinion, that the pardon of 
a conviction of perjury doth not ſo reſtore the party to his 
credit, as to mate him a good witneſs, becauſe it would 
be an injury to the people in general, to make them ſub- 
ject to ſuch a perſon' 5 teſtimony. 1 Vent, 349. 


Parliament. 


r dl the 18 G. 2. c. 18. No perſon ſhall vote in the 
aſſeſſed to tale election of a knight of the ſhire, in reſpect of any 
* lands which have not been afſefſed to the land tax 12 ka- 
lendar months next before ſuch election. And three 
commiſſioners of the land tax ſhall ſign and ſeal a dupli- 

cate of the aſſeſſments (to be delivered to them by the 

aſſeſſors) after all appeals determined, and deliver the ſame 

to the clerk of the peace, to be kept amongſt the records, 

and be inſpected by any perſon at ſeaſonable times (pay- 

ing 6 d. for ſuch inipection), and the clerk of the peace 


ſhall give copies to any perſon pay ing after the rate of 6 d. 


for every 300 words. 

e GT. 2. c. 24. which act is required to be 
read at every Eaſter ſeſſions, the returning officer of a mem- 
ber of the houſe of commons; ſhall after reading the writ, 

and before the election, take the.oath againſt bribery, and 
that he will make a due return; to be adminiſtred by one 
8 juſtice 


Election. 


juſtice (or in his abſence by three of the electors) and en- 


tred amongſt the records of the ſeſſions. 

And by the 9 An. c. 5. The oath of the qualification 
of a candidate ſhall be adminiſtred by the returning offi- 
cer, or by two juſtices ; who ſhall certify the ſame in 
three months into the chancery or king's bench, on pain 
of 1001. And tbereupon no fee ſhall be paid, but 1 5s. 
for the oath, 2 8. for the certificate, and 2 s, for the fi- 
ling. | | 

"Rind by the 10 An. c. 23. The ſheriff in 20 days after 
the election ſhall deliver the poll books upon oath to the 
clerk of the peace, to be kept among the records of the 
ſeſſions ; which oath ſhall be adminiſtred by the two next 


juſtices (1 Q.) | 


3. A member of parliament ſhall have the privilege of Privilege: 


parliament, not only for himſelf and his ſervants, to be 
freed from arreſts, ſubpœna, citation and the like; but 
alſo for his horſes and goods to be free from diſtreſſes: 
but for treaſon, felony, and breach of the peace, there can 
be no privilege. 4 1. 24, 25. 

T. 31 G. 2. Rex v. Earl Ferrers: A writ of habeas 
corpus having been granted, and ſerved upon the faid 
earl, returnable immediate, to bring up the body of his 
counteſs, who was ſiſter to Sir William Meredith, (to the 
end that ſhe might have an opportunity to lay her caſe 
before the court, and ſwear the peace if ſhe ſhould think 
proper, thereby to receive the proteCt:on of the court 
againſt the ſaid earl); and he the ſail ear] having neg- 
lected to return the ſaid writ ; Mr. Norton and the other 
counſel for Sir William Meredith, on behalf of his ſiſter, 
intended to have moved for an attachment againſt the 
ear] for this his diſobedience. But ſome doubts and dif- 
ficulties having been ſtarted by members of both houſes, 
concerning the privilege of peerage, and whether the 
court of king's bench could iſſue an attachment againſt a 


peer during the fitting of pariiament, and execute it upon 


him, only for a contempt to their court; Sir Milliam 
Judged it prudent to petition the houſe of lords, for their 
leave to proceed againſt the earl, and accordingly (by the 
hands of the earl of J/:/morland) delivered a petition, 


| ſtating the facts. Lord Delaware oppoſed it; and ſaid, it 


was too ſummary and haſty a method of determining up- 


on their privileges; and propoſed referring the matter to 


a committee, and ſummoning Lord Ferrers to anſwer it in 


his place : And to obviate the objections, which might be 


made to this method, on account of the delay; hz offer- 
| Q 2 | &d 
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Harltament. 
ed ſome ſchemes for the intermediate ſafety of the counteſs, 
But lord Mansfield anſwered him, and ſpoke in ſupport of 
the juriſdiction of his court, and the unreaſonableneſe, 
injuſtice, and inconvenience of allowing ſuch a privilege, 
in criminal cafes and breaches of the peace. The duke 
of Argyle ſpoke to the like effect, and expreſſed a ſurprize 
that there ſhould be any doubt about it ; the reaſon of the 
thing being fo clear and plain. Laſtly, the earl of Hard- 
vicke ſpoke ſtrongly and particularly in ſupport of the 
fame doctrine, and adduced many inſtances and prece- 
dents in oof of his poſitions ; and concluded with pro- 
poſing, that to put an end to all doubt about it for the 
fature, the lords ſhould come to a reſolution ; and ac- 
cordingly they did come to the following reſolution or 
detlaration, and ordered it to be entred on their journal, 
iz. „ 7 Febr. 1757, It is ordered and declared, that no 
peer or lord of pariiament hath privilege againſt being 
& compelled by proceſs of the courts of Hſiminſter hall, 
< to pay obedience to a writ of habeas corpus directed to 
% him.” Burrow, Mansfield. 631. 
13 . . z. and 11 G. 2. . 24. 
Actions may be commenced and proceeded on, againft 
peers or members of parliament, immediately after any 
difioluttion, or prorogaticn for above 14 days, until they 


meet again.— Allowing nevertheleſs a reaſonable time for 


their return from parliament ; for their privilege exiſteth, 
not only during the time of their ſitting, but for a n- 
able time both before and Et, for their going and re- 
turning. Str. 985. Col. Pitt's cafe, 

But by a reſolution of the houſe of commons, Mar. 
23. 1696, it is declared that no member of that houſe 


hath any privilege againſt payment of any aids, ſupa., 
plies, or taxes granted to his majeſty, or any parich : 


duties. 
4. If at any time in cafe of invaſton, or upon immi— 
nent danger thereof, or in caſe of rebellion, the parlia- 
zent hall happen to be ſeparted by ſuch adjournnient or 
e on, as will not expire within 14 days; it fhall 
be lawful for his majeſty to iflue a proclamation for. the 
neeting of the parliament upon ſuch day as he ſhall there- 
by appoint, giving 14 days notice of ſuch appointment; 
and the parliament mall accoruingly meet upon ſuch day, 
and continue to fit and act as if it had ſtood adjourned 
Or prorogued to the ſame day. 2 G3 2 pe 
By the 7 © 8 JF. c. 15. The parliament ſhall not 
be diflolved by the king's death or demiſe, but ſhall con- 
tinue to fit and act for fix months, unleſs ſooner diſſolved 
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Barltiament, * 245 
by the ſucceſſor : and if there be no parliament ; the next 


preceding parliament ſhall meet and act, as if they had 
not been diſſolved. 


Parti dio it, 


Y the 889 V. c. Zl. intituled, An act for the eaſier 

obtaining partitions of lands in coparcenary, joint- 
tenancy, and tenancy in e it is enacted, that if 
the high ſheriff cannot conveniently be preſent at the ex- 
ecution of any judgment in partition, in ſuch caſe the un- 
der ſheriff in preſence of two juſtices may proceed to exe- 
cution of the writ of partition, 
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5 Pawning of goods. See Cheat. 1 
L Peace. See Surety. i 
5 Pedlars. Sce Düwkers 1 
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UK E 8, earls, and barons are not conſervators Not conſery. tors 
H# of the peace at common law; and have no more he ec. 

power as ſuch, than mere private perſons, 2 Hau 32 

2. -+he ſafeſt way of procee digg againſt a Peary for nit 
ſureties of the peace or good behaviour, is by complaint to them. 
the court of chancery or king's bench I Haw, 127. & 

3. A nobleman muſt be tt ied by his peets; but this is * 
to be underſtood only at the ſuit of the king, upon an in- 
dictment of high treaſon, petit treaſon, telony, or mitf- 
priſion thereof; but in caſe of a piæmunire, riot, or the 
like, and generally for all other crimes out of parliament, 
(unleſs otherwiſe ſpe cially provided for by ſtatute, as it is 
in many inſtances), tho? it be at the ſuit of the king, h 
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Mall not be tried by his peers, but by the frechelders of 
the county. 3 Inj, % 4246 


1 4. Proceſs 
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2 46 1 Peers. 


V hether they 4. Proceſs of outlawry lies againſt a peer, if he be in- 
may be out- dicted, and appears not, and cannot be taken ; otherwiſe 


lawed. he might take advantage of his own contumacy. 3 


Inſt. 3 
Whether they 5. . mall have the benefit of clergy for the firſt 
1 n offence of felony, ben burning in the hand. 1 Ed. 
Te: 6. c. 12. . 14. 
Evidence. 6. A peer produced as a witneſs ought to be ſworn, 


3 Keb. 631. 
Perry. See Exclle. 


PpPe.erjurvy and ſuboznation. 


J. Of perjury and ſubornation by the common law. 
II. Of perjury and ſubornation by the ſtatute of the 


5 El. | 
HI. Of matters common to them both, 


1. Of perjury and ſubornation by the common lazy. 


Perjury at the | I. ERJURY by the common law ſeemeth to be 
common law. wilful falſe oath, by one wha being lawfully required 
to depoſe the truth in any judicial proceeding, ſwears abſolutely, 
in a matter material to the point in queſtion, whether he be 


believed or not. 1 Haw. 172. 3 Inſt. 164. 


Hilful] The falſe oath alledged againſt him, ſhould be 


proved to be taken with ſome degree of deliberation ; for 
if upon the whole circumſtances of the caſe it ſhall appear 
probable, that it was owing rather to the weakneſs than 


perverſeneſs of the party, as where it was occaſioned by 
ſurprize, or inadvertency, or a miſtake of the true ſtate 
of the queſtion, it cannot but be hard to make it amount 


to voluntary and corrupt perjury. 1 Haw. 172. 


Falſe] It is ſaid not to be material, whether the fact 
which is ſworn, be in itſelf true or falſe ; for however the 
thing ſworn may happen to prove agrecable to the truth, 

et if it were not known to be fo by him who ſwears to 
it, his offence 1 is altogether as 5 great as if it had been falſe, 
inaſmuch 
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perjury and-ſubornation, 


inaſmuch as he wilfully ſwears that he knows a thing to 
be true, which at the ſame time he knows nothing of, 
and impudently endeavours to induce thoſe before whom 
he ſwears, to proceed upon the credit of a depoſition, 
which any ſtranger might make as well as he. 1 Haw. 


175. | 


Being lawfully required] It ſeemeth clear, that no oath 
whatſoever, taken before perſons acting merely in a pri- 
vate capacity; or before thoſe who take upon them to 
adminiſter oaths of a publick nature, without legal au- 
thority; or before thoſe who are legally authorized to 


adminiſter ſome kinds of oaths, but not thoſe which hap- 


pen to be taken before them ; or even before thoſe who 
take upon them to adminiſter juſtice by virtue of an autho- 
rity ſeemingly. colourable, but in truth unwarranted and 
merely void, can amount to perjuries, but are alto- 


gether idle and of no force. 1 Haw. 174. 


In any judicial proceeding] For tho' an oath be given by 
him that hath lawful authority, and the ſame is broken, 
yet if it be not in a judicial proceeding, it is not perjury, 
becauſe ſuch oaths are general and extrajudicial : but it 
ſerves for aggravation: of the offence. Such are, general 


_ oaths given to officers or miniſters of juſtice, the oath of 


fealty and allegiance, and ſuch like. Thus if an officer 
commit extortion, it is againſt his general oath, but yet 
not perjury, becauſe not in a judicial proceeding ; but 
when he is charged with extortion, the breach of his oath 


may ſerve for aggravation. 3 7»/?. 166. 


If a perſon calleth another perjured man, he may have 
his action upon his caſe, becauſe it muſt be intended con- 
trary to his oath in a judicial proceeding ; but for callin 
him a forfavorn man, no action doth lie, becauſe the for- 
ſwearing may be extrajudicial. 3 /. 166. 


Swears abſolutely] For the depoſition muſt be direct and 
abſolute ; and not, as he thinketh, or remembreth, or 
believeth, or the like. 3 II. 166. 


In a matter material to the point in que/limm] For if it be 

not material, then tho? it be falſe, yet it is no perjury, 
becauſe it concerneth not the point in iſſue, and therefore 
in effect it is extrajudicial. 3 Lit. 167. 
But it is not neceſſary that it appear to what degree, the 
point in which a man is perjured, was material to the 
iſſue; for if it is but circumſtantially material, it will be 
perjury, L. Raym. 258. | 
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Perjury and ſuboznation. 


Much leſs it is neceſſary that the evidence be ſuffcient 


for the plaintiff to recover upon; for in the nature of the 


or whether the party in whoſe prejudice it was intended, 


thing, an evidence may be very material, and yet it may 


not be full enough to prove directly the point in queſtion. 


L. Raym. 889. 


Ihether he be believed or not] It hath been holden, 
not to be material upon an indictment of perjury at 
common law, whether the falſe oath were at all credited, 


were in the event any way aggrieved by it or not; inſo- 


Subornation at 
common law. 


much as this is not a proſecution grounded on the damage 
of the party, but on the abuſe of publick juſtice, 1 
Haw. 177. 27; ; 

2. Subornation of perjury, by the common law, ſcems 
to be an offence, in procuring a man io take @ falſe oath, 
amounting to perjury, who attually taketh ſuch oath, 1 
HW. 177. - - | i REI 5 


But it ſeemeth clear, that if the perſon incited to take 


ſuch an oath, do not actually take it, the perſon by 


whom he was ſo incited is not guilty of ſubornation of 


Puniſhment of 
perjury and ſub - 
ornation by the 
common law, 


Power of juſtices 


of the peace 


perjury ; yet it is certain, that he is liable to be puniſhed, 
not only by fine, but alſo by infamous corporal pu- 
niſnment. 2d. 

2. The puniſhment of perjury, and ſubornation of 
perjury by the common law, is reſtrained by the ſtatute of. 
the 5 El. hereafter following; that it ſhall not be leſs 
than is inflicted by that ſtatute. | 4 

4. Mr. Hawkins ſays, it hath been of late ſettled, that 
juſtices of the peace have no juriſdiction over perjury at the 
common law; the principal reaſon of which reſolution, he 
ſays, as he apprehended, was, that inaſmuch as the chief 
end of the inſtitution of the office of theſe juſtices was, for 


the preſervation of the peace againſt perſonal wrongs and 


open violence, and the word ?reſpaſs (in the commiſhon) in 
its molt proper and natural ſenſe, is taken for ſuch kind of 
jojuriee, it ſhall be underſtood in that ſenſe only, or at the 


moſt to extend to ſuch other offences only, as have a 
direct and immediate tendency to cauſe ſuch breaches of the 


peace; as libels and ſuch like, which on this account have 
been adjudged indictable before juſtices of the peace, 
2 Haw. 40. * | 
And in the caſe of K. and Bainton, E. 11 G. 2. An in- 
dictment at the quarter ſeſſions for perjury at the common 
law, was quaſhed for want of juriſdiction; and was ſaid 
to have been done ſo about three years before, in the cale 
of K. and J7e/lineſs. Str. 1088. | 
th, Of 
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II. Of perjury. and ſubernation by the ſtalute of the 
5 | e | 


% 
A 


- . 


As to ſubornation of perjury, in the firſt place, Every Perju'y and (up. 
per ſon who ſhall unlawfully and corruptly procure any Witneſs" 


to commit any wilful and corrupt perjury, in any matter or. 


cauſe depending in ſuit and variance, by any writ, action, bill, 
complaint, or information, touching any lands tenements, or 
hereditaments, or any goods, chattels, debts, or damages; in 
chancery, or in any court of record, leet, ancient demeſne court, 
hundred court, court baron, er court flannery; or fhall un- 
lawfully and corruptly procure er ſuborn any witneſs which ſhall 
be ſworn to teſtify in perpetuam rei memoriam,— /hal! for- 


Feit 40 J. Half to the king, and half to the party prieved wha 
ſpall ſur for the ſame. And if be has not lands or goods worth- 


401. he ſhall be impriſoned half a year, and flard on the pil- 


lory ene whale Hour in [ome market town next adjoining to the” 


vlace-where the offence was committed, in open market there, or 
4 . 8 1 4 ? SY 
in the market town ii ſelf woere the offence Was. cemmiiled, 


And he ſhall be diſabled to be a witneſs in any court of re- 


cord. 


And as to perjury, F any perſon either by ſubornation 
er otherwiſe, ſhall wilfuly and corruftly commit any wilful 
perjury, by bis depoſition in any of the courts before mentioned, 
or being examined ad perpetuam rei memoriam; he Hall 
orfeit 20 l. in like manner, and be impriſoned fix months; 
and if be has not goods worth 20 J. be fhall be ſet on. the pil- 


lory in ſome market place within the fire, city, or borough 


where the offence was committed, by the ſheriff or bead officer” 


reſpeftively, and have both his cars nailed, And he ſhall be 


for ever diſabled to be à witneſs in any court of record. 


And the judge of the court where the perjury ſhall be, and 
the judges of aſſize, and juſtices of the peace in ſeſſions, may 
inquire, hear, and determine theres, by inguiſition, preſeni- 
ment, bill, or information, or otherwiſe. OE 

But this att ſhall not extend to any eccliſiaſtical court, 

Alſo this ſtatute ſhall not reſtrain the authority of any judge, 
having abſoiute power to puniſh perjury before the mating 
thereof, but that every ſuch judge may proceed in the puniſhment 
of all offences punijhavle beforr the making of the ſaid flatute, 
in ſuch wiſe as they might have done, and uſed to de, to all 


purpoſes, 0 that they fet not upon the off ender. leſs puniſhment, 
than is continued in the fard fialute. & Fc 0+-Gh | 
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Perjury and ſuboꝛdination: 
Any witneſs] If the defendant perjureth himſelf in his 
anſwer, in the chancery, exchequer chamber, or. the like, 
he is not puniſhable by this ſtatute ; for it extendeth but 
to witneſſes, 3 1/7. 166, 


By any writ, aftion, bill, complaint, or information] It 

| hath been reſolved, that theſe words are to be extended. to 
the latter clauſe concerning perjury, as well as to this con- 
cerning ſubornation ; becauſe it cannot well be intended, 


that the makers of the act, who inflict a greater penalty on 


ſubornation of perjury, than on the perjury itſelf, ſhould 


mean to extend the purview of the law in relation to what 
they eſteemed the leſſer crime, farther than in relation to 
that which they eſteemed the greater. x Haw. 179. 

But it is to be obſerved, that perjury or ſubornation in 
an action depending by ind:#ment, are not within this ſta- 
tute ; but only in an action depending by writ, action, bill, 
complaint, or information. 3 Inſt. 164. 


Half to the party grieved] It hath been collected from 


this clauſe, that no falſe oath is within the meaning of this 


ſtatute, which doth not give ſome perſon a juſt cauſe of 
complaint: and upon this ground it hath been ſaid, that 
he who ſwears a thing which is true, but not known by 


him to be ſo, is not within this ſtatute; becauſe howſoever 
heinous his offence may be in its own nature, yet when 


it proves in the event to be in maintenance of the truth, it 


cannot be ſaid to give him a juſt cauſe of complaint, who 
would take advantage againſt another from his want of le- 


gal evidence to make out the juſtice of his cauſe. Alſo 
from the ſame ground it ſeemeth clearly to follow, that 
no falſe oath can be within the ſtatute, unleſs the party 
againſt whom it was ſworn ſuffered ſome kind of diſad- 
vantage by it; for otherwiſe it cannot be ſaid, that any 
one was grieved by it: and therefore that in every proſe- 
cution upon this ſtatute, it muſt appear upon the trial, 
that there was ſuch a ſuit depending, wherein the party 


might be prejudiced in the manner ſuppoſed. 1 Haw. 


181. 

Either by ſubornation or otherwiſe] It is not neceſſary to 
ſet forth in the indictment, whether the party took the 
falſe oath thro' the ſubornation of another, or without 
any ſuch ſubornation, theſe words being only ſuperfluity. 
1 Haw. 179. | 
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follow, that the court'of king's bench, &c. proceeding 


forth any part of the record or proceedings either in law 


Perjury and ſuboznation, — 252 


IVilfully and corruptly] Theſe words are neceſſary in an 
indictment or action on this ſtatute, and cannot be ſup- 
plied by adding againſt the form of the /latute, or by con- 
cluding and jo a wilful and corrupt perjury did commit. 


Fuflices in ſaſſians] And one juſtice (Mr. Dalton ſays) 
may bind the offender. over to the ſeſſions. Dalt. c. 70. 
But becauſe the proſecution upon this ſtatute is more 
difficult than by indictment at the common law, offenders 
are ſeldom proſecuted upon this ſtatute, eſpecially at the 
ſeſſions; and it ſeems generally the ſafer way to proceed 
by indictment at the common law, at the aſſizes, or in 
the court of king's bench. | | | 
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Shall not reſtrain] F rom this it ſeemeth undoubtedly to 


upon an indictment or information of perjury or ſuborna- 
tion of perjury at the common law, may not only ſet a 
diſcretionary fine on the offender, but alſo condemn him 
to the pillory, Without making any inquiry concerning 
the value of his lands or goods. 1 Haw. 178. 


— bs 
— —— 1 


. 2 y = 4 — 
FTE ᷣ : » ĩ EI 


S Lol rags 


med.” 
r OE ney 
E 9 op rmentth neg) rr ee GED FOE OE He 


7 
3 


III. Of matters common to them both. 

1. The judge of aſſize (fitting the court, or within 24 Judges may ai- 
hours after) may direct any witneſs, if there ſhall appear fes 3 
to him a reaſonable cauſe, to be proſecuted for perjury; * 
and may aſſign the party injured, or other perſon under- | 
taking ſuch proſecution, countel, ho are to do. their duty id 
gratis and ſuch profecution io directed ſhall be carried on .- 
without any duty or fees whailuever, And the: clerk of 9 
athze, or other proper officer of the court, hall give gratis # 
to the party injured, or proſecutor, a certificate of the | 
ſame being directed, together with the names of the coun- 
ſel aſſigned him: Which certificate ſhall be ſufficient proof 
of luch proſecution being directed; provided that no uch 
direction or certificate ſhall be given in evidence on the 
trial. 23 6 1h 3 

2. And in every information or indictment for wilful 9a proſecution 
and corrupt perjury, it ſhall! be ſufficient. to ſet forth the 8 
ſubſtance of the offence, and by what court, or before hal - ſuicient 
whom the oath was taken (averring ſuch court or per fon , | 
to have a competent authority to adminiſter the ſame) to- offence, ' 
gether with the proper averment or averments to falſity .c | il 
matter wherein the perjury is aſſigned, without : -tting 
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I. Perjury and ſuboznation. 


or equity (other than as aforeſaid,) or the authority of 


the court or perſon before whom the perjury was commit 


ted. 23 C. 2. c. II. / I. 
Likewiſe on- a 3. And in informations or indictments for Nen 
eee i 72 of perjury, or for corrupt bargaining or contracting with 
others to commit wilful and corrupt perjury, it ſhall be 
ſufficient to ſet forth the ſubſtance of the offence, without 
ſetting forth any part of the record or proceedings, or the 
commiſſion or authority of the court or perſon before 
whom the perjury was committed, or was agreed or pro- 
miſed to be committed. 23 C. 2. c. 11. / 2. | 
Inſufficient in- 4. The court generally will not quaſh an Wien 
dictment not for a crime of ſo enormous a nature as perjury, for in- 
r ſufficiency in the caption or body of it, but will oblige 
murrer, the defendant either to plead or demur to it. 2 * 
258. 
Evidence, 1 To convict a man of perjury, a probable evidence 
is not enough; but it muſt be a ſtrong and clear evidence, 
and the witneſſes muſt be more numerous than thoſe on 
the fide of the defendant, for otherwiſe it is only oath 
againſt oath, 10 Mod. 194. 


And the party prejudiced by the perjury, ſhall not be | 


admitted to prove the perjury. L. Raym. 396. 
Further puniſh- 6. And for a further puniſhment of perjury or ſuborna- 
ment of perjury tion of perjury, it is enacted by the 2 G. 2. c. 25. (which 
or ſubornation. 
puniſhment already inflicted, the judge may order the of- 
fender to be ſent to the houſs of correQion, not exceedi ing 
years, to be kept to hard Jabour ; or otherwife to be 
tranſported for any term not exceeding 7 years. 
9 prayer of the defendant grant a certiorari for the remvoal 
of an indictment of perjury ; for ſuch crime deſerves all 
poſſible diſcountenance, and the certiorari might delay, if 
not wholly diſcourage the proſecution. 2 Haw. 287. 
Perjured perſon 8. A perſon convicted of perjury is diſabled from being 
e is a juror. 2 Haw. 417. Ora witneſs. 2 Haw. 433. 
Quakers, | . Quakers making ſolemn affirmation wilfully and 
corruptly, ſhall ſuffer as in caſes of perjury. 8 G. c. 6. 
2. 
Pardon. | / 10. Perjury and ſubornation are exempted out of the 
general pardon of the 20 G. 2. c. 52. 


Petition. 


act is made perpetual by the 9 G. 2. c. 18.) that beſides the 


7. It ſeems that the court will not ordinarily at the 
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f : ie | . 
= DV the 13 C. 2. c. 5. No perſon ſhall ſolicit above 20 J 
B hands to any petition to the king, or either, houſe of 1 
1 parliament, for alteration of matters eſtabliſhed by law in 3 
h church or ſtate, unleſs the matter thereof hath been con- 1 
e ſented to by three or more juſtices of the county, or by | 
It the major part of the grand jury at the aſſizes or ſeſſions; 'I 
e nor ſhall preſent any ſuch petition accompanied with x 
re maoore than ten perſons, on pain of a ſum not exceeding 4 
J- ” 1001. and three months impriſonment, on conviction at 1 
* the aſſizes or ſeſſions in fix months, and proved by two I 
it E witneſles. . = | | 1 
1- hut this ſhall not extend to debar any perſons (not 1 
ge above ten in number), to preſent any complaint to an | 
b. member of parliament after his election, and during the 1 
cContinuance of parliament, or to the king, for any re- 1 
ce * medy to be thereupon had; nor to any addreſs to the king I 
e, buy the parliament. x 
th I Petit larceny. See Latceny. b 
| 8 J 
be Petit treaſon. See Treaſon. q 
8 Pewter and other metals. i 
be 1 „ ö 
| 1. O perſon ſhall buy, or take by exchange, (or Imported. 
he 25 otherwiſe take into or within this realm to the 
dal by intent to ſell the ſame, 33 H. 8. c. 4. / 7.) any wares 
all E made out of the realm, of tin or mixed with tin, as diſhes, 
it 8 {xwcers, flagons, ſpoons, or any other thing made of tin 
T or pewter 3 on pain of forfeiting the ſame, and the value 


ng thereof, half to the king, and half to the finder, 25 H. 
42 8. c. 0 | 


And the maſter and wardens of the pewterers, and where 
6. there are none, the head officer of the town may appoint 
ſearchers, who may ſeize the ſame. /. 2. | 
the 


And perſons interrupting or diſturbing the ſaid ſeizure, 
Thall forfeit 5 l. half to the king, and halt to him that ſhall 
lue. 33 K. 8. . 4+ fo $ 2 
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254 Pewter and other metals. 
Fineſs in ma- 2. No perſon ſhall caſt or work any pewter veſſel or 
king. braſs, but that it be as good fine metal as the pewter and 
braſs wrought in London, and as by the ſtatutes of the ſame 
ought to be; on pain of forfeiting the ſame, half to the 
king anc half to the finder. But this not to extend to 
braſs c pewter in the poſſeſſion of any perſon, other than 
the worker, or ſuch as have the ſame to ſell, and _ of 
the crafts or miſteries. . 19 H. 7. c. 6. | 

And no perſon ſhall make any. ollew wares of pewter, 
to wit, ſalts and pots made of pewter ealled ley-meta], but 
after the aſſize of pewter and ley-metal within London; 
and the makers ſhall mark them with their own mark, that 
they may avo the ſame by them wrought; and the ſame 
not ſufficiently made and wrought, and not marked, found 
in the poſſeſſion of the maker or ſeller, ſhall be forfeited; 
and if the ſame be ſold, the maker thall forfeit the value 
thereof, half to the. king, and half to the finder or 
ſearcher. id. 

And the maſter and 8 e I che ea of pewterers, 
and where there arc none ſuch, the head and governors of 
the city or borough, may appoint ſearchers; and the ju- 
ſtices at Michaelmas ſeſſions ſhall appoint two perſons, 
having experience therein, to ſearch within the county. 
And of all ſuch unlawful pewter or braſs as they ſhall 
find, half ſhall be to the king, and half to the ſearchers. 
id. 

And in default ofthe maſter and wardens not fearching, 
any perſon having ſufficient knowledge in the ſaid oecupa- 
tion, by overſight of the mayor or other head officer of 
Cities or borough may ſearch. id. 

Offering to le. 3. If any untrue metal or workmanſhip of tin or pew- 

ter be found in any wares brought to be ſold, the mayor of 

London, and the maſter and warden of the pewterers, may 

ſearch the ſame in the ſaid city; and in all other cities and 
towns where there are wardens, the mayors and wardens 
ſhall have like authority ; and where there are no war- 
dens, then the head officers of cities or towils ſhall appoint 
ſearchers ; and if ſuch new wares wrought of tin and pew- 
ter be found defective, and in the poſſeſſion of the ſeller, 
the perſon putting them to fale ſhall forfeit the ſame, 

half to the king, and half to the ſearcher or finder. 4 H. 

8. c. 2. / 7. 

No perſon uſing the crafts of pewterer and 83 
ſhall ſell or change any pewter or braſs, at any place, but 
only in open fair or market, or in his own dwelling houſe, 
except he be defired by the buyer of ſuch ware; on pain vs 

10 


$elling, where. 
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Jatten, bell metal, pan metal, gun metal, nor ſhroff me- 


Pewter and other metals. 255 

101, half to the king, and half to him who ſhall ſeize or 
ſue. 19 H. 7. c. 6. 25 H. 8. c. 9. /. 6. 

5. Perſons uſing the buying and ſelling of pewter, or - 
braſs, who ſhall occupy. any falſe beams or weights, and 
every perſon uſing the ſame, ſhall forfeit 20 8. half to the 
king, and half to him that ſhall ſue; and alſo the beams 
to him that ſhall ſeize them. 19 H. 7. c. be 

And if the offender be not ſufficient to pay the forfei- 
ture, the mayor, or other head officer, where he ſhall be 
found, ſhall put him in the ſtocks, and ſo keep him till 
the next market day next adjoining, and in the market 
place put him in the pillory all the market time. id. 

6. No perſon ſhall carry over ſea, any braſs, copper, 


alle weights, 


Exporting, 
tal, whether it be clean or mixed (tin and lead only e, 
cepted) ; on pain of forfeiting double to the value thereof » 


(and 10 J. for every thouſand weight, 2 & 3 Ed. 6. c. 
37.) half to the king, and half to him that ſhall ſue, 


. 


33 H. 8. Co 7. | 


Pheaſants. See Game. 


Phyſicians, 
I. N O recuſant convict ſhall practiſe phyſick, nor uſe 8 5 1 
the trade of an apothecary, on pain of 100 1, practiſe phyſick, 


37. £$: | 


2. Apothecaries within London and ſeven miles thereof, Apothecary ex- 
and alſo apothecaries in any other place who have ſerved empted from pf. 
ſeven years apprenticeſhip, ſhall be exempted from the ces. 
office of conſtable, ſcavenger, overſeer of the poor, and all 
other pariſh, ward, and leet offices, and from being put 
on any jury or inqueſt. 6 W. c. 4. ME 

3. By the 5 H. 8. c. 6. Surgeons ſhall be diſcharged of gurgeons ex- 
the conſtableſhip, watch, and all manner of office bearing empted from of- 
any armour, and alſo of all inqueſts and juries within fees. 

London. | | | | 


And by the 18 G. 2. c. 1 5. All freemen of the ſur- 
geons company in London, ſhall be exempted from the 
office of conſtable, ſcavenger, overſeer of the poor, and 
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256 - ,, PoyAcians, 
; other parith, 1 and leet offices, and from ſerving on 
juries and inqueſts. /. 10. 

And Mr. Hawkins, ſpeaking of the former of theſe ſta- 
tutes, ſays, it ſeems that by the equity thereof, and. the 
ancient cuſtom of the realm, all ſurgeons have been al- 
lowed the like Nees! that is, whether in London or 
elſewhere. 2 Ha. 6 15 

bene a- .. 40. The endet of the com- 

emoted 7m of- monalty and fellowſhip of the faculty of phyſick in Lan- 

fices. don, and the commons and fellows of the ſame, ſhall be 
diſcharged of watch and ward there, and ſhall not be 
choſen conſtable, or any other officer. F 

Vet it ſeems to have been holden, that the equity of this 

act, doth not extend to other phyſicians not mentioned in 

it; perhaps for this reaſon, becauſe phyſicians have no 
ſuch ſpecial cuſtom for their diſcharge, as ſurgeons are 
ſaid to have. 2 Haw. 64. 


And it ſeemeth that a practiſing phyſician, being cho- 


ſen conſtable in purfance of a cuſtom in reſpect of Eis 
lands in a town, has no remedy for his diſcharge ; for that 
there are no precedents of this kind, and his callipg is pri- 
vate; yet if he be choſen conſtable of a town, which hath 
tuſicient perſons beſides to execute this office, and no 
ſpecial cuſtom concerning it, perhaps he may be relieved 

by the king's bench. 2 Haw. 03. 

5. All juſtices, mayors, ſheriffs, bailiffs, conſtables, and 
other officers in Londlon, ſhall affiſt he preſident of the col- 
lege of phyſicians, and perſons by them authorized, in 
ſearching for faulty apothecary wares. 1 Mar. ſeff. 2. 
s. | 
BY 6. If a phyſician gives a perſon a potion without any 

yſician killing, 

a atieat. intent of doing him any bodily hurt, but with intent to 
Cure or prevent a diſeaſe, and contrary to the expectation 
of the phyſician it kills him, this is no homicide; and the 
like of a ſurgeon. And 1 hold their opinion (ſays lord 
Hale) to be erroneous, that think if he be no licenſed 

ſurgeon or phyſician, that occaſioneth this miſchance, that 
then it is felony; for phyſick and ſalves were before li- 
cenſed phyſicians and ſurgeons; and therefore if they be 
not licenſed according to the ſtatute of the ti. 
or i N. 8. c. 5. they are ſubject to the penalties in the 
ſtatutes, but god forbid that any miſchance of this kind 
ſhould make any perſon not licenſed guilty of murder or 


Searching for 


di ugs. 


manſlaughter. Theſe opinions therefore may ſerve to 


Caution ignorant people not to be too buſy in this kind in 
tampering 


8 
I 
Keg . 


85 


Phyſicians. 257 


= tampering with phyſick, but are no ſafe rule for a judge 
% 7 or jury to go by. I H. H. 429. | : 
© BB Pick pocket. See Latceny 

Jy N 5 Pigeons. See Same. 
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- TT  - Pillozp and tumbyeel. f 
= I "2, [ L LOR Y is derived from pilaſtre, a pillar ; for pinory and tum- j 
= - it is a wooden pillar, wherein the neck of the biel, what. 1 
FE + offender is put and preſſed : which kind of puniſhment is B 
| very ancient, and was uſed by the Saxons. 3 Inſt. 219. 1 
5 The tumbrel ſcemeth to have been the ſame anciently [| 
15 with the ducking ſtool; an engine for the puniſhment of Y 
1 ſcolding women, by ducking them over head and ears in 9 
* water, and eſpecially in muddy or ſtinking water, ac- [ 
h cording to the etymology of lord Cake, who tells us, that 1 
5 the word fumbrel ſignifieth a dung cart. Lamb. 61. F 
4 3 17% 219. j 
2. Every one that hath a leet or market, ought to have Who ſhall fn d I 
d a pil 0:y and tumbrel to puniſh offenders; and it ſeems that n. | 
|= a leet may be forteited for not taking care to have a pil- | 
ws lory and tumbrel. 3 In}t. 219. 2 Haw. 75. I 
2. 3. They that have been adjudged to the piliory or tum- Infamy of the 4 
| brel, are fo infamous, that they ſhall not be received to be Pn hcgeat. 
$4 jurors or witneſſes. 3 12. 219. + 
0 4. And for that the judgment to the pillory or tumbrel Caution ia in - 1 
n doth make the delinquent infamous, the juſtices of the ®=8 i L 
5 peace ſhiauld be well adviſed before they give judgment of 1 
1 any perſon to the pillory or tumbrel, unleſs they bave 
| good warrant for their judgment herein. Fine and im- Þ 
it 25 priſonment, for offences fineable by them, is a fair and L 
1— 5 ſure way. 3 Infl. 219. | | 
85 5 5. But by ſeveral ſtatutes the puniſhment of the pillory Inflifted by fe. 
8 99 is ſpecially ordained ; as in the caſe of bakers, foreſtallers, 4 


uicrs of falle weights, and many others. 


TT VE r 


1 
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Vor. III. R 5 Plague. 


Plague. 


Quarentine en- I. LL veſſels, perſons, and goods coming from any 

Joined, place, from whence the king, with the advice of 
his privy council, ſhall judge it probable that the infectioh 
may be brought, ſhall be obliged to make their quarentine 
in ſuch places, for ſuch time, and in ſuch manner as ſhall 
be directed by him, or by his order made in council, and 
notified by proclamation, or publiſhed in the gazette, 
6. . . 

Orders for qua- 2. And when the king ſhall make any orders concern- 

4 a Ing quarentine, and notify the ſame by proclamation, or in 
the gazette, the ſame ſhall be publick)y read the next ſun- 
aay, and the firſt ſunday in every month afterwards (during 
the time ſuch orders ſhall continue) immediately after 
prayers, in all places ſet apart for divine worſhip, within 
ſuch places as ſhall be ſpecified in ſuch proclamation or 
orders. id. f. 20. 

"Watchmen to be 3. And the juſtices of the counties adjoining, or one of 

appointed. them, ſhall forthwith, when quarentine ſhall be appointed, 
cauſe watches to be kept by day and night, in the moſt 
proper and convenient places, within the ſeveral adjacent 
pariſhes; who ſhall not permit any perſon whatſoever to 
come on ſhore from, or go on board any ſhips under qua- 
rentine, except only fuch as ſhall have the charge of ſee- 
ing the quarentine duly performed, or as ſhall be licenſed 
by ſuch perion having charge of the quarentine, 9 An, 
2 

And if any ſuperintendant of the quarentine, or watch- 


man, {hall neglect his duty, he ſhall be guilty of felony 


without benefit of clerey. 26 . $6 fo 49> 
Maſters ef hirs 4. An] if the plague ſhall appear on board any ſhip, be- 
to give gotice. ing to the northward of Cape Finiſterre, the maſter ſhall 
immediately proceed to the harbour of [St. Helen's Pool, 
between the uninhabited iſlands of St. Helen's Tean, 1 
North IFithell, or to ſuch other place as his majeſty by ad- 
vice of his privy council ſhall appoint; 29 G. 2. c. 8.] 
where he ſhall make known his cate to ſome officer of the 


cuſtoms ; who ſhall immediately acquaint ſome cuſtom - 


houſe officer of ſome near port of England; who ſhall 


with all poſſible ſpecd ſend intelligence thereof to a ſe- 


cretary of ſtate: and the ſhip mall remain there till his 
majeſty's 
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Plague. 
majeſty's pleaſure be known; nor ſhall any of the crew 
go on ſhore. 
But if he ſhall not be able to make the iſlands of Sc:lly, 
or ſhall be forced by weather or otherwiſe to go up either 
of the channels, he ſhall not enter any port, but remain 


in ſome open road, till he receives orders from his majeſty 


or his privy council ; and ſhall prevent any of the crew 
from going out of the ſhip, and avoid all intercourſe with 
other ſhips or perſons. And the faid maſter, 'or any other 
perſon on board, who ſhall be diſobedient herein, ſhall be 
guilty of felony without benefit of clergy; and may be 
tried where the offence ſhall be committed, or where he 


ſhall be appehended. 26 G. 2. c. 6. /. 2. 


5. And when any country or place is infected, or wien Vet 


259. 


Is to be 


any order fhall be made by the king concerning quarentine, examined, 


as often as any veſſel ſhall attempt to enter into any port, 
the prineipal officer of the cuſtoms there, or ſuch 1 
as ſhall be authorized to ſee quarentine performed, hall 
off, or cauſe ſome other perſon to go off, to ſuch veſſef ; 
who ſhall, at a convenient diſtance, dean of the e 
mander the name of the ſhip; the name of the comman- 


der; at what place the cargo was taken on board; what 


place the veſſel touched at in her voyage; whether ſuch 
places, or any, and which, were infected with the plague ; 
how Jong ſhe hath been in her paſſage ; how many perſons 


were on board when ſhe fet fail; whether any, and what | 


perſons, during the voyage, have been or are infected; 
how many died in the voyage, and of what diftemper ; 
what veſſels he, or any of his company with his privity, 
went on board, or had any of their company come on 
board his ſhip, and to what place they belonged ; and alſo 
the true contents of his lading, to the beſt ;of his know- 
ledge: And if it ſhall appear on ſuch examination, or 
otherwiſe, that any perſon on board is infectẽd, or that 
tuch ſhip is obliged to perform quarentine ; the officers of 
any of his majeſty's ſhips of war, or of any forts or garri- 
ions, and all other his majeſty's officers whom it may con- 
cern, and others whom they ſhall call to their afhicance, 
mall, on notice thereof, oblige ſuch ſhip to repair to the 
place appointed for quarentine, be it by firing of guns, or 
other force: And if ſuch veſſel {hall come from any place 
infected, or have any perſon on board infected, and the 
maſter ſhall conceal the ſame, he ſhail he guilty 6 felony 
Without benefit of clergy ; and if he ſhall not make a true 
diſcovery in any other of the particulars, he hail forfeit 
R 2 55 200 1 
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Plague, | 


N half to the king, and half to him that ſhall ſue. 7 


Officer nefleft» 6. And if any officer of the call or acker officer, £1 
ing. ſhall neglect his duty herein; he ſhall forfeit his office, and $] 
100 l. in like manner. 26 G. 2. e. ©. PLE: 5 
WA. to deliver 7. And the maſter, after his arrival at the place of qua- 4 
his credenuals, rentine, ſhall deliver on demand to the chief officer ap- 15 
pointed to ſee quarentine duly performed, ſuch bill of health 5 
and manifeſt as he ſhall have received from any Britiſh con- 1 
ſul, together with his log-book and journal; 3 on pain of 5 
500 l. in like manner. 26 E. 2. c. 6. /. 4. 55 
8 8. And all perſons, liable to perform quarentine, ſhall 5 
e be ſubject to ſuch orders as they ſhall receive from the of- 7 


ficers authorized to ſee it performed; who ſhall have 
power to inforce obedience, and in caſe of neceſſity to call 
others to their aſſiſtance. 26 E. 2. c. 6. / 9. 
1 And any officer of the cuſtoms, or others, Aren 
hs. 6 This care of the quarentine, may ſeize any boat belong- 
ing to ſuch veſſel, and detain the ſame till quarentine be 
performed. 9 An. c. 2. 
10. And if the commander of the ſhip hall go tamſelf, 
Penalty of quit or permit any ſeaman or paſſenger to go on ſhore, or on 
ans tal board any other veſſel, during the quarentine, without li- 
cence of the perſon having charge of the-quarentine ; the 
| HS wi and tackle ſhall be forfeited to the king. g An. c. 2. 
\ 33:38 And if any perſon ſhall come on ſhore, or go aboard 
1 | any other ſhip; the perſons appointed for ſeeing qarentine 
„ | : duly performed, may compel him to-return and continue 
during the quarentine: And fuch perſon fo leaving ſuch 
ſhip, and being thereof (after expiration of the quarentine) 
convicted by oath of one witneſs, before one juſtice near, 
ſhall forfeit not exceeding 201. to be paid immediately to 
ſuch juſtice, who may reward the informer thereout not 
exceeding a third part, and pay the remainder (charges 
deducted) to the poor of the pariſh where the conviction 
ſhall be; and in default of payment, he may commit him 
'to the houſe of correction, to be kept to hard labour not 
exceeding one month. ꝙ An. c. 2. 

And by the 26 G. 2. C. 6. If the maſter ſhall quit, or 
knowingly permit any perſon to quit the ſhip, by going 
on ſhore, or on board any other veſſel, before the qua- 
rentine ſhall be performed, unleſs in fuch caſes as thall be 
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& 1 permitted by the orders concerning quarentine; or if he 
EY mall not, in convenient time after notice, cauſe the veſſel 
11% and lading to be conveyed to the place appointed for qua- 
jt I rentine, 
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Plague. 
rentine, he ſhall forfeit 500 l. half to the king, and half to 
him. that ſhall ſue: And if any perſon ſhall fo quit ſuch 
ſhip, all perſons by any kind of force may compel him to 
return; and he ſhall for ſuch offence be impriſoned ſix 
months, and forfeit 2001. half to the king, and half to 
him that ſhall ſue. /. 5. | 


261 


11. And if any perton ſhall go on board, and return Perſons going 


cence; he may be compelled by the perſons appointed as 
aforeſaid, to return and continue on board during ſuch 
quarentine; and the maſter of ſuch ſhip ſhall there keep 
and maintain him. 9 An. c. 2. | 


from any ſhip, during the quarentine, without ſuch li- aboard. 


12. When any part of Great Britain, Ireland, Guernſey, 1 
Jerſey, Alderney, Sark, or Man,. France, Spain, Portugal, ſmall veſſels 


or the low countries ſhall be infected, the king by pro- 
clamation may prohibit all ſmall boats and veſſels under 
tie burden of 20 tons, from failing out of port, till ſecu- 
rity be fiſt given by the maſter, to the ſatisfaction of the 
principal officer of the cuſtoms, or chief magiſtate of the 


port, by bond to the king with ſureties, in the penalty of 
300 J. that he ſhall not go to or touch at any place men- 


tioned in the proclamation ; and that the maſter and every 
mariner and paſſenger ſhall, during the time aforeſaid, not 
go on board any other veſſel at ſea; and that he ſhall not 
permit any perſon to come on board ſuch boat or veſſel at 
ſea; and ſhall not receive any goods out of any other veſ- 
ſel ; for which bond no fee ſhall be taken, And if ſuch 
boat or veſſel ſhall ſail before ſuch ſecurity given, the 
ſame, together with the tackle and furniture, ſhall be for- 
feited to the king; and the maſter and every mariner there- 
in, being thereof convicted, on his appearance or de- 
fault, on oath of one witneſs, by one juſtice where the 
offender ſhall be found, ſhall forfeit 20 J. half to the in- 
former, and half to the poor of the pariſh where the of- 
fender ſhall be found, by diſtreſs ; and for want of ſufficient 
diſtreſs to, be committed to priſon for three months. 26 
G. 2 Ä | | | 
13. Whenever the king, with the 2dvice and conſent of 


ſhall not be al- 
lowed to la.l, 


s E Cad © " Lazarets to be 
parliament, ſhall direct lazarets to be provided, for recei- appointed, 


ving of perſons obliged to perform quarentine, or for airing 
of goods, it ſhall be Jawful to erect the ſame, either in any 
waſte grounds or commons, or where there are not ſuffi» 
cient, in the ſeveral grounds of any perſon whatſoever, not 
being a houſe, park, garden, orchard, yard, or planted 


walk, or avenue to a houſe, paying for the ſame as ſhall 


be agreed on between the perſons intereſted, and any two 
3-3 - perions 
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Plague. 
perſons appointed by the king under his ſign manual; and 
if they cannot agree, then the ſaid two perſons ſhall, 30 
days before the ſeſſions, give to the occupier a notice in wri- 
ting, deſcribing the quantity of ground, and purporring 
that the conſideration of the fame will be ſettled by a jury 
at ſuch ſeſſions. And the juſtices there, on proof of ſuch 
notice ſhall charge the jury which ſhall attend there (or 
ſome other jury to be then and there impanelled and re- 


turned by the ſheriff without fee) and cauſe to be ſworn, 
well and truly to aſſeſs the value of ſuch grounds, to whom 
ges; and the ver- 


the parties may have their lawful challeng 


dict of the ſaid jury, and the judgment of the juſtices 


thereupon, ſhall be concluſive, and finally bind all parties,: 
and thereupon the king ſhall hold ſuch grounds for ſuch 
term as he ſhall judge neceſſary, paying for the ſame ſuch 
rent or other conſideration as ſhall be ſo aſſeſſed. 26 G. 2. 
6, 6. 5. 


And the officers authorized to put in execution ſuch or- 
ders as aforeſaid, ſhall cauſe all perſons obliged to perform 


quarentine, and all goods comprized in ſuch orders, to re- 
pair or be conveyed to ſome of the ſaid lazarets, or to 
ſuch other places as ſhall be provided according to ſuch 
orders. 1d. ſ. 7. | 5 | | 

And if any perſon ſhall refuſe or neglect to repair, 
within convenient time after natice, to the lazaret or 
other place appointed, or ſhall eſcape or attempt to eſcape 
from thence, before quarentine performed; the watch- 
men, and other perſons appointed to ſee quarentine per- 
formed, by force may compel him to repair or return thi- 
ther: and every perſon ſo refuſing or neglecting to re- 


pair thicher, and alſo every perſon actually eſcaping, ſhall 


be guilty of felony without benefit of clergy. id. . 8. 

14. And if any perſon not infected, nor liable to per- 
form quarentine, ſhall enter any lazaret, or other ſuch 
place, and ſhall return or attempt to return, unleſs as per- 
mitted by ſuch orders ; the watchmen, or other perſons 
appointed, by force may compel him to return and per- 
form quarentine: and if he ſhall actually eſcape before he 


hath performed the ſame, he ſhall be guilty of felony with- 


out benefit of clergy. id. /. 10. 
15. And the mayor, head officers, and juſtices of the 


relief of perſons Peace of every city, borough, town corporate, and places 


infected. 


privileged, or any two of them, may aſſeſs every inhabi- 
tant, and all houſ-s of habitation, lands, tenements, and 
herevitaments, for the reaſonable relief of perſons infected 
with the plagte, or inhabiting in infected houſes, and levy 

| | the 


Plague. 263 


the ſame by warrant; and if the party to whom the war- 
rant is directed ſhall not find any goods to levy the ſame; 
then upon return thereof, they ſhall by Warrant cauſe the 
perſon to be arreſted, and committed to gaol till he ſhall 
pay. 1 7. c 30> {+ Bs $ | | 

And if the inhabitants of ſuch place ſhall find themſelves 
unable to relieve all ſuch perſons, then on certificate there- : 
of by the ſaid magiſtrates or two of them, to the juitices 
of the county of or near the ſaid city or other place, or to 
two of them, they may tax the inhabitants of the county 


within five miles of the place infected, at ſuch weekly 


ſums as they ſhall think reaſonable, to be levied by their 
warrant by ſale of goods, and in default thereof, by im- 


_ priſ6nment as aforeſaid, id. /. 4. 


And if the infection ſhall be in a town where there 
are no juſtices, or in a village or hamlet; then two ju- 
ſtices of the county may afleſs the inhabitants of the 


county, within five miles of the place infected, at ſuch 


weekly ſums as they ſhall think fit, for the reaſonable 
relief of places infected; to be levied by their warrant by 


ſale of goods, and in default thereof by impriſonment as 


aforeſaid. /. 5. | | 
All which ſaid taxes ſhall be certified at the next quarter 
ſeſſions, for ſuch town or county reſpectively; and there 
they may order the ſame to continue, or be enlarged or 
extended to any other part of the county, or otherwiſe 
determined. /. 6, | 5 | 
Officer making default in levying the ſame, ſhal] forfeit 
108. to be employed to the charitable uſes aforeſaid. ,. 6. 
But it is not faid how this penalty ſhall be levied. 
16. And the Juſtices, mayors, and other head officers, Searchers for 
may appoint within their limits ſearchers, watchmen, ex- Pllces inlctied, 


aminers, keepers, and buriers for the places infected; and 


give them directions, and ſwear them for the performance 
thereof. 1 7. 9 | | 

17. If any perſon ſhall concea! from the offices of qua- Secreting goods 
rentine, or convey any letters or goods from any ſhip under 2 - 
quarentine, or from any lazaret ; he ſhall be guilty of fe- 
lony without benefit of clergy. 26 C. 2. c. 6. /. 18. 

18. If any officer or other perſon ſhall imbezil or da- Pamaging goods, 
mage any goods performing quarentine; he ſhail pay tre- 
ble damages with full coſts. 26 E. 2. c. 6. / 11, 

19. After quarentine performed, and on proof thereof Diſcharge after 
by the oaths of the maſter and two other perſons of the unt“ bere 
ſhip, or by the oaths of two credible witneſſes before the 
cuſtomer, comptroller, or collector of that or the next 
Port, or their deputies, or a juſtice near, and that the wve/- 
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ſel and every ſuch perſon are free from infection; and after 


producing a certificate thereof ſigned by the chief officer 
who ſuperintended the quarentine ; ſuch officer of the cuſ- 
toms, together with the ſaid juſtice, ſhall give a certifi- 


ficate thereof (gratis), and thereupon the veſſel and every 
ſach perſon ſhall be liable to no farther reſtraint. 26G. 


2. c. 6. . 13, 14. 


And all goods liable to quarentine ſhall be opened and 


aired, as by ſuch orders ſhall be directed; and after ſuch 
order hath been complied with, and a certificate thereof 
given by the chief officer appointed to ſuperintend the qua- 
rentine and airing of ſuch goods, and proof made thereof 
by the oatlis of two witneſſes, before the cuſtomer, comp · 


troller, or collector of the next port, or any of their depu- 
ties, or any juſtice living near; on certificate and return 
of ſuch proof by ſuch cuſtom houſe officer to the com- 
miſhoners of the cuſtoms, they or two of them by their 
order ſhall diſcharge the fame, /. 15. 

And if any perſon ſhall take any fee for ſuch oath, order, 
or certificate; he ſhall forfeit 1001. half to the king, and 
half to him that ſhall ſue. /. 16. | Py 

And if any ſuperintendant of the quarentine, or watch- 
man, ſhall in ſuch caſe give a falſe certificate; he ſhall 
be guilty of felony without benefit of clergy. . 17. 


Note; the abovementioned act of the 9 An. was re- 


pealed by the 7 G. fl. 1. c. 3. but was revived by the 
8G. c. 8. which enacts, that neither the ſaid ſtatute of the 


7 G. nor any thing therein contained, ſhall continue in 
force longer than Mar. 25, 1723. 


a.m. 


_ Players. 


1 E VERY perſon who ſhall for hire, gain, or re- 

| ward, act, or cauſe to be acted, any play or other 
entertainment of the ſtage, or any part therein, if he ſhall 
have no legal ſettlement where he acts, without authority 
from the king or the lord chamberlain, ſhall be deemed 
2a rogue and vagabond within the 12 An. (which act 
is repealed ; but the ſame is re-enacted by the 17 C. 2. 


Or otherwiſe he ſhall forfeit 50 l. in which caſe he ſhall 
not al ſo ſuffer as a vagrant, /. 2, 


2. And 
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Players. 


2. And if any play, or part thereof, be acted in any 
place where wine, ale, beer or other liquors ſhall be ſold, 
the ſame ſhall be deemed to be acted fer gain, hire, and re- 
ward. 1. 7. | N | | 

3. And no perſon ſhall for hire, gain, or reward, act 
or cauſe to be ated any new play, or any part therein, or 
any new part added to an old play, or any new prologue 
or epilogue, unleſs a true copy thereof be ſent to the lord 


chamberlain, 14 days before the acting, together with an 


account when and where it is intended to be acted, ſigned 
by one of the managers. /. 3. 5 


And the lord chamberlain may prohibit the ſame as he 


thinks fit ; and if any perſon ſhall a& without ſuch copy 
being fent, or againſt ſuch prohibition, he ſhall forfeit 
501, and the licence of the playhouſe ſhall be void. 
hs And no perſon ſhall! be authorized to act, except 
within the liberties of the city of Hęſiminſter, and where 
the king ſhall reſide, J . | ; 
5. All the ſaid pecuhiary penalties may be recovered in 
the courts at Meſiminſter; or before two juſtices, by the 
oath of one witneſs, or confeſſion, to be levied by diſtreſs; 
and for want of ſufficient diſtreſs, the offender to be com- 
mitted to the houſe of correction, not exceeding fix months, 
to be kept to hard labour; or to the common gaol, not 
exceeding ſix months, without bail or mainprize: Perſons 
aggrieved by order of the juſtices may appeal to the next 
ſeſſions: The ſaid penalties to be diſtributed, half to the 


informer, and half to the poor. / 6. 
Plate. See Exciſe. 
Poiſon. See. Homicide, 


- Polygamy, 


B IGAMY is, where a man has two wives ſucceſ- 


ſame time. 3 Jnft. 88. Stam, Eds: 
By the ſtatute of the 1 J. c. 11. F any perſon within bis 
majeſ/ly's dominions of England and Wales, being married, 


Pall 


, 


lively, polygamy where he has ſeveral wives at the 
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1 H. H. 694. 


Polygamy. 
ſhall marry any perſon, the former huſband or wife being alive; 
ſuch offence ſhall be felony (but within clergy). | 
If the firſt marriage was beyond ſea, and the latter in 
England, the party may be indicted here, becauſe the lat- 
ter marriage makes the offence ; but if the firſt marriage 
was in England, and the latter beyond fea, it ſeemeth that 
the offender cannot be indicted here, becauſe the offence 
was not within the kingdom. Keh. 79, 80. | 
But this att ſhall not extend to any perſon, whoſe huſband 
or wife ſhall be continually remaining beyond the ſeas, by the 
ſpace of ſeven years together. id. | 
And this, altho' the party in England hath notice, that 
ſuch huſband or wife is living. 1 H. H. 693. e 
Nor to any perſon whoſe huſband or wife ſhall abſent him or 
herſelf, the one from the other, by the ſpace of ſeven years to- 


gether, in any part of his majeſtly's dominions, the one of them 


not knowing the other to be living within that time. id. 
Nor to any perſon who ſhall be, at the time of ſuch marriage, 
divorced by ſentence in the eccleſiaſtical court. id. 7 7 
And this divorce is to be underſtood not only @ vincula 
matrimonii, as for precontract, conſanguinity, or affinity, 
which diſſolveth the marriage, and therefore needeth not 
this proviſo ; but alſo, and chiefly a menſa & thoro, as for 
adultery, which diſſolveth not the marriage, yet in reſpe& 
of the generality of the words, a perſon divorced only a 
menſa & thoro is privileged from being a felon in marrying 
again, although the ſecond marriage is void, 3 Int, 89. 
Nor to any perſon whoſe former marriage hath been, by ſen- 
tence in the eccleſraftical court declared to be void, and of none 
effeft. id. | | | 
7 to any perſon, by reaſon of any former marriage made 
within age of conſent. id. That is, either the woman being 
under 12, or the man under 14. 3 Inst. 89. | 
On a proſecution upon this ſtatute, the firſt and true 
wife is not to be allowed as a witneſs againſt the huſband ; 
but it ſeems clear, that the ſecond wife may be admitted 
to prove the ſecond marriage, for ſhe is not his wife ſo 
much as de facto. 1 H. H. 693. 


Pond. See Game. 


Pooꝛ. 


i 
n 
3 


Pod. 


age 7 | 
hat ONCERNIN G the binding and ordering of pariſh 
* and other apprentices, ſee title Appꝛentices. 
| Concerning the filiation and maintenance of baſtard 
mg children, ſee title 15affards, 
he Concerning the ordering of ſervants, and other work- 
men and labourers, ſee title Servants. | 
aL For theſe do fall in with this title, no further than as they 
| happen to become poor: Upon which account, their ſet- 
ow tlements are here treated of; but nothing otherwiſe in 
* particular concerning them. | 
n | 
After having premiſcd one general clauſe in the ſtatute. of 
e, the 17 G. 2. c. 38. /. 4. which ſeems to affect the whole law 
| relating to this title, to wit, That F any perſon ſhall be ag- 
la grieved by any thing done or omitted by the churchwardens and 
25 over ſeers, or by any of his mojeſiy's juſtices of the peace, he may, 
14 giving reaſonable notice io the churchwargdens or overſeers, ap- 
Cr peal to the next general or quarter ſeſſians, where the ſame fhall 
+ be heard, and finally determined ; but if reaſonable notice be 
a net given, then they ſhall adjourn the appeal to the next quarter 
4 ſeffrons ; and the court may award reaſonable cofls to either party, 
3 45 they may do by the 8 & ꝙ W. in caſe of appeals concerning 


ſettlements ; (This being premiſed) I ſhall treat of this ex- 
tenſive title in the following order: That is to ſay, 


I. Concerning the appointment of overſeers, with 


their duty thereupon, 


II. Of ſettlements, 
III. Of removals. 


IV. Of the poor rate, and other helps towards 
their relief. 


v. Of the relief and ordering of the poor. 
VI. Of the overſeers account. 


VII. Penalty of overſcers for the neglect of their 


duty. 
VIII. Indemnity of overſeers in the performance 
JJ 


I. Ap- 


” 
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Appointment of 
overſcers in pa- 
riſhes and 
townſhips. 


IJ. Appointment of overſeers, with their duty 
ts _ thereupon. FN 


8 Anciently, the maintenance of the poor was chief- 
ly an eccleſiaſtical! concern. A fourth part of the tithes 
in every pariſh was ſet apart for that purpoſe. The 


miniſter, under the biſhop, had the principal direc- 


tion in the diſpoſal thereof, aſſiſted by the churchwardens 
and other principal inhabitants. Hence. naturally became 


_ eſtabliſhed the parochial ſettlement. Afterwards, when 


the tithes of many of the pariſhes became appropriated to 
the monaſteries, thoſe ſocieties had ſome ſhare likewiſe (by 


reaſon of the ſaid tithes, and other donations for. that pur- 


poſe) in the relief of the poor. And the reſt was made 


up by voluntary contributions. By the ſtatute of the 


27 H. 8. c. 25. The churchwardens, or two other of every 
pariſh, were to make collections for the poor, on ſundays. 
By the 5 F 6 Ed. 6. c. 2. The minifter and churchwar- 
dens were annually to appoint two able perſons or more to be 
gat herers and collectors of alms for the poor. —— By the 
5 El. c. 3. The pariſhioners were to chuſe the ſaid col- 
lectors and gatherers for the poor. ——By the 14 Fl. c. 5. 
The juſtices were to appoint collectors for the poor within 
every pariſh ; and were alſo to appoint the oberſeer of the 
poor, whoſe office was nearly the ſame as it is at preſent, 
except only for collecting the money, which was done by 
the aforeſaid gatherers or collectors. By the 18 El. c. 3. 


'The juſtices were to appoint collectors and gobernors of 


the poor. —— By the 39 El. c. 3. The churchwardens of 
every pariſh, and four ſub/fantial houſbolders there, being 
ſubſidy men, or for want of ſubſidy men, four other ſub- 


ſtantial houſholders, to be nominated yearly in Eaſter week 


ſubſtantial houſholders there, as ſhall be thought meet, having 


by two juſtices (1 Q.) were to be called overſzers of the 
poor of the ſame pariſh.——And ſo it continues with ſome 


ſmall variation, by the ſtatute of the 43 El. c. 2. as fol- 


loweth : | 
The churchwardens of every pariſh, and four, three, or two 


eſpe to the greati.c/s of the pariſh, to be nominated yearly in 
aſter week, or within one month after Faſter, under the hand 
and ſeal of two or more juſtices of the peace in the ſame county, 
whereof one to be of the quorum, dwelling in or near the pariſh 


er diviſion, ſhall be called overſeers of the poor of the ſame pa- 
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Podꝛ. {Overſeers.) 


And by the 13 & 14 C. 2. c. 12. Whereas the inbabitants 
sf Lancaſhire, Cheſhire, Derbyſhire, Yorkſhire, Nor- 
thumberland, the bifhoprick of Durham, Cumberland, and 
Weſtmorland, and many other counties in England and 
Wales, by reaſon ef the largeneſs of the pariſhes, cannot reap 
the benefit of the ſaid act of the 43 El. it is enacted, that all 
and every the poor, 'needy, impateit, and lame perſons, with- 
in every townſhip or village within the ſeveral counties afore- 


faid, fhall be maintained, provided for, and fet on work, 


within the ſeveral and reſpettive townſhip and village, when e- 
in he ſhall inhabit, or wherein he was lajt lawfully ſettled; 
and there ſhall be yearly choſen and appointed two ar more 
overſeers, within every of the ſaid townſhips or villages reſpec- 
tively. 1.21. 55 | 
And by the 17 G. 2. c. 38. In every townſhip or place 
where there are no churchwardens, the overſeers alone may att 
in all reſpects, as churchwardens and overſeers may do in other 
places, by virtue of this or any former act. ſ. 15. | 

And if any overſeer fhall die, or remove, or become inſolvent, 
before the expiration of bis office, two juſtices (on oath thereof 
made) may appoint another in his flead. ſ. 3. | 

And if in any place there ſhall be no ſuch nomination of over- 
ſcers as is before appointed, every juſtice of the diviſion fhall for- 
feit 5 1. to the poor of fuch place, to be levied by the churchwar- 
dens and overſeers, or one of them, by diſtreſs, by warrant 
from the ſeſſians. 43 El. c. 2. ſ. 10. 


The churchwardens] Theſe (as is above obſerved) were 
overſeers of the poor long before this ſtatute of the 43 El. 
And hereby they need no formal appointment to the of- 
fice of overſeer, but the ſtatute declares them to be ſuch, 
and requires others to be added to them by the nomination 
of the juſtices. | | | | 


Of every pariſh] In the caſe of the King againſt Seven and 


Arneid, T. 29 & 30G. 2. two juſtices appointed Seven and 
Arnold, ſubſtantial houſholders in the precinct of the Tower 
within, otherwiſe called the pariſh of St. Peter ad vincula, to 
be overſeers of the poor of the ſaid precinct. It was object- 
ed, that this appointment is not warranted by the ſtatute, 
which requires that the churchwardens of every pariſh, 
and four, three, or two ſubſtantial houſholders there, 
ſhall be appointed overſeers of the poor of the ſame pariſh, 
Mr. Juſtice Deniſon delivered the reſolution of the court 
(Ryder Ch. J. being dead, but concurring with the other 
juſtices before his death): This is not a good appoint- 
ment under the 43 El. c. 2, which requires them to be 
appointed within a pariſh 3 neither is it good within the 
| ſtatute 
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ſtatute of 13 & 14 C. 2: c. 12. Which ſays, that there 


ſhall be yearly appointed two or more overſeers within 


every townſhip and village ref, pectively. Precinct is a word 
of ambiguons ſignifleation; it is not a boundary of any 
pariſh or vill; it may be more than a' pariſh, or may be 
Jeſs. Tf it was a pariſh or vill by reputation, it might have 
been good (Cro. Car. 92, 3904); but the court cannot in- 
tend this precinct to be a vill, and the words of the ſtatute 
ought to be purſued, Neither will the words otherwiſe 
called the pariſh of St. Peter ad vincula, aid the want of this 
in the appointment : for in all conſtructions of alias dif”, 

the words that go before the alias di mult be preſutbed 


to be true; as in an indictment, the addition of the party 


not coming till after the alias dict will vitiate the indict- 
ment, for what precedes the alias dic is the true and proper 


appellation. If in this caſe the alias dic! had come after 


the pariſh of St. Peter, it would have done. And the ap- 
pointment was quaſhed. 


Pariſh] E. 8 G. King and the b of Rufford. A 


mandamus was directed to the juſtices of the peace of the 


county of Nottngham, reciting that within the vill of RA 


ford, in the foreſt of Sherwoed, there are divers ſubſtan- 


tial freeholders, able to contribute to the maintenance of 
the poor, and that there are no churchwardens or over- 
ſeers to make a rate, and that there are poor unprovided 
for ; therefore it cemmands them to appoint overſeers, 
"They return that the vill of Rufford is part of no pariſh, 
but time out of mind has been extraparochial, without 


church, chapel, or parochial rites, and that there never 


have blen any overſeers of the poor; and for that cauſe 
they cannot appoint. And there having been only an ex- 
trajudicial opinion of the court, in the caſe of Dolting and 
Stokeland, H. 11 Ann. that overſeers of the poor might 
be. appdinted 3 in an extraparochial place; the court direc- 
ted an argument, that the point mi; che be ſolemnly de- 
termined. And after argument and "conſideration of all 
the ſtatutes relating to the poor, the court were of opi- 
nion, that the powers given by the 43 El. to be executed 
in pariſhes, were by the 13 & 14 C. 2. extended to all 
townſhips and villages, Whether parochial or extraparo- 
chial ; that although moſt of the forcſts in Eng. and are 
extrapafoc hial, yet notwithſtanding they ought ta main- 
tain their own poor; and conſequently eters might 
be appointed: for which purpoſe in this caſe a peremptory 


mandamus was awarded, Str. STA: * 
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Poor. (Overſee: 


For the ſtatute directeth overſeers to be appointed with- 


in the ſeveral townſhips. and villages within the ſeveral 


counties (without ſaying, within the ſeveral pariſhes in the 


ſaid counties); ſo that if it is a townſhip or village, and 
ſuch townſhip or village is within the county, it ſeemeth 
not to be material whether it is within any pariſpb or not. 


But a townſhip or: village it muſt be. As in the caſe 
of Denham and Dalham, E. 8 G. 2. The quaſtion was, 
whether Southwold park, being an extraparochial place, 


_ conſiſting of two houſes, and about 300 acres of land, 
was ſuch a place as was liable to maintain its own poor. 
By the court, It is now a ſettled point, that the juſtices 


may appoint overſeers in extraparochial places, but ſuch 
place muſt come under the notion of a town or village, 


It is difficult to define exactly what is a townſhip or vil- 


lage; this muſt be left to the judgment of the court, 
upon the circumſtances of the caſe ſtated. The notion 
of a village according to the ancient aw, is a tithing 
conſiſting of ten families, and the conſtable properly is 
the head of the tithing. By the 43 Eliz. there muſt in 


only two houſes, the whole pariſh in ſuch caſe muſt be 


| perpetual overſeers, and there is no perſon over whom 


they can have juriſdiction, nor any to chuſe them but 
themſelves. And it was adjudged, that two houſes are 


not within the rule, ſo as to come within the notion of 


a townſhip or village. And the like was ſaid to have 
been adjudged in the caſe of Belvoir, M. 2 G. 2. where 
there were two houſes, the duke of Rutland's and an ale- 
houfe. Str. 1004. Burrow's Settlement Caſes. 35. 
So in the caſe of Stoke Prior and Grafton, E. 10 G. 2. 
The manor of Grafton, an extraparochial place, once 
conſiſting of a capital meſſuage and three keepers lodges 
in the park, now Giſparked and confiſting of five dwel- 
ling houſes and farms, occupied by five ſeveral tenants, 
but never having had any overſeer of the poor or other 


the preſent removal, was adjudged by the juſtices to be 
a townſhip or village within the Ratute, unto which a 
removal might be made. It was moved to quaſh'the or- 
ders of the juſtices, and a rule was made to ſhew cauſe”; 
and afterwards the rule was made abſolute, without de- 
fence. Burrow's Settl, Caf, ror. © © 

In the caſe of X. and the inhabitants of JPelbeck, V. 
14G. 2. A mandamnus was granted, ſuggeſting that there 
are ſeveral houſholders and. farmers inhabiting and reſi- 


ding 


every place be at le aſt two overſcers ; and where there are 


officer, till the overſeer now appointed for the purpoſe of 
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ding wichin the village of Felbeck, able to provide for 
the poor ; and therefore commands the juſtices to ap- 
point overſcers of the poor. To this it is returned, that 
Helbeck is extraparochial, and is not, nor ever was reputed 
to be a village or townſhip, and therefore they cannot ap- 
point any perſons to be overſeers. And upon argument this 


was held to be a good return. For though it doth not 
anſwer the ſuppoſal of the writ, as to there being ſeveral 


ſubſtantial houſholders and farmers; yet it anſwers the 
point in the 13 & 14 C. 2. . 12. by ſaying it is no 
townſhip or village, or reputed as ſuch; and it is to 
ſuch places only that we can ſend a writ. Str. 1 143. 


Four, three, or 6400 In the caſe * K. and ae A. 
15 G. 2. An appointment of five everſeers was thought 
to exceed the direction of the ſtatute; but inaſmuch as 
the 13 & 14 C. 2. impowers the juſtices to appoint two 
or more (indefinitely) in townſhips or villages, and it 
bath been the cuſtom in large pariſhes to appoint more 
than four, the court would not quaſh the appointment. 
Se. C. V. 2. 148. 

But in the caſe of the King againſt Loxdale and others, 


H. 30 E. 2. on a rule to ſhew cauſe why an appointment 


of five overſeets for the pariſh of St. Chad in Shrewſbury 
HMould not be quaſhed, it being objected that this appoint- 
ment was not warranted by the ſtatute of the 43 Elix.— 
By lord Aansfield chief juſtice: Upon reading the caſe of 
the King and Harman, I find it was preffed in that 
caſe, that the uſage had been for more than four overſeers 
to be appointed; and Sir John Strange was inſtructed 
to argue it upon that head, on this maxim, that communis 
error facit jus. In the ed caſe of the King and Hurman, 
it is ſaid, the court refuſed to quaſh the order. But this 


is a miſtake. Being deſirous to know the uſage i in a va- 


riety of pariſhes, we defired the agents to inquire what 
bad been the uſage in the Jarge pariſhes i in London and 
Weſtminſter, and: more particularly with reſpect to the 
different patiſhes in Shrewſbury. The refult is, in 
Shrewſbury it appears there arc four pariſhes, in which 
the number of overſeers has never exceeded four; but the 
pariſh of St. Chad, in which the preſent diſpute ariſes, 
has five for one year only: In the pariſh of St. Andrew's, 
Holborn, there are eight overſeers ; but then there are 
three diviſions there, and overſeers for each; and orders 
of removal are made from one diviſion to another: In St. 
Giles's, eight overſeers; but in 1756, only four were 

appointed 
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appointed by the juſtices, and four more ſerve voluntarily 


as aſſiſtants : In other pariſhes, no more than four, This 
account that has been given us is very ſatisfactory, for-it 
lays the uſage out of the caſe, and proves it to have been 
the contrary way. This brings me to conſider what are 
the authorities and judicial precedents in this caſe. And 
this ſeems to be quite a new and original caſe; on which 
there has never been any judicial opinion given. There 
never was any doubt till the caſe of the Ling and Harman; 
and there the court gave no determination on the validity 
of the appointment, as appears by the rule “ and the court 


will further conſider of the order.” The caſe of the 
King and Befland, H. 19 C. 2. was very different from 


this: there it was impoſſible to have more than one over- 
ſeer. But there was no judicial opinion in that caſe, fo 
that neither of theſe two caſes hath any determination ex- 
tending to the preſent caſe. This caſe theretore being an 
original one, it muſt be determined on the true conſtruc= 
tion of the ſtatute of the 43 Eliz. which may be called, 
The great conſtitution of the ſyſtem of law concernin 

the poor. To incline the court to conſtrue this act with 
a latitude, two other clauſes have been mentioned, that 
have been held merely directory: One is, with reſpect to 
the time of appointing ; now the preciſe time is not of 
the eſſence of the thing, where third perſons, and inno- 
cent ones, are affected. As in the cafe of the town of 
Launceſton, 1 Rolls Abr. 5 13. An appointment after the 
time was held'to be good, rather than defeat the intent 
of the charter, and leave the corporation deſtitute of a 


magiſtrate by another conſtruction. So in the caſe of the 


King againſt Sparrow and others (Str. 1123.) where the 
overſeers were appointed more than a month after Eafter ; 
and to have ſaid in that caſe, that there could not have 
been an appointment after the time, would be to ſay, 


that there is no remedy for the neglect of the juſtices to ap- 


point within the time. The other clauſe is, to be nomina- 
ted by the juſtices in or near, This is a looſe indefinite ex- 
preſſion. If a juſtice lives 20 miles off, if there is none 
nearer, he mult be ſaid to be near. It is a word of rela- 
tion. I do not ſee how this clauſe could be conſtrued 
otherwiſe. And tho? ſome part of the act ſhould be con- 
ſtrued to be direQory, yet it cannot from thence be infer- 
red that the whole is ſo. It is a rule of conſtruction, that 
where perſons as juſtices, commiſſioners, or the like, 
have a ſpecial authority by ſtatute, they have no power 
but under that ſtatute ; and if the thing is done other- 
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wiſe, and not agreeable to the ſpecial authority, it is 
void, There is no room for the diſtinction, that there 
muſt be negative words to circumſcribe the power. It 
was ſaid at the bar, that if a man bas a power originally, 
and an act of parliament gives him ſomething leſs than he 
had before; there, without negative words, the act will 
not take away that which he had before. But it can ne- 
ver be neceſſary for the act to fay a man ſhall not do what 
he could not do before. The meaning of the legiſlature 
was not to leave the juſtices an abſolute diſcretion, but to 
confine their diſcretion not to exceed four, nor to appoint 
leſs than two. There is another rule of conſtruction : 

Where there are at different times different ſtatutes made 
concerning the ſame matter, tho' ſome of them ſhould 
be expired, and not referred to by the ſubſequent ſtatutes ; 
yet being in par? materia they ſhall all be taken together 
and conſidered as one ſyſtem of that branch of poſitive 
Jaw, and giving light to one another. This has been fo 
determined of the diſabling ſtatutes concerning leaſes by 
eccleſiaſtical perſons, ſo the ſtatutes relating to bank- 
rupts, ſome of which are temporary, are in par! materia, 
and ſhall be taken together. Thus all the ſtatutes ſince 
the reformation concerning the poor, I conſider as a new 
body of poſitive law, and they mult be taken together. 
By the 29 Eliz. c. 3. four overſeers were to be appointed, 

and there was no latitude at all. If the queſtion had ſtood 


upon that ſtatute, the juſtices could not appoint a greater 


number. There is a late inſtance : By the Britiſh muſeum 
act, 26 C. 2. c. 22. the truſtees, or the major part of 


them, were to do certain acts. It was found impofhible 
to get the major part of them together, and they were 


forced to apply for a new act, 27 G. 2. c. 16. giving 
power to the major part of the truſtees then preſent, not 
leſs than ſeven, to do thoſe acts. It is plain to me, that 
in making the 43 Eliz. the legiſlature had the 39 Eliz. 
under their contemplation. They refer to it; and the 43 
£12. was not to commence till the Eaſter following. The 
39 Eliæ. expired with the ſeſſion in December; they there- 
fore continued the 39 Eliz. till the Eaſter following. This 
clearly accounts for the expreſſion four, three, or two; 
rather than two, three, or four ; (for there is a great dif- 
ference between theſe two expreſſions;) and points out 
to a demonſtration what the legiſlature meant. Pariſhes 
were not io populous then; and four were thought too 
many; and therefore the 43 Eliz. gives a latitude to ap- 
point fewer, and cirects the juſtices: to be governed by the 
greatneſs 
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greatneſs or ſmallneſs of the pariſh. It has been contend- 
ed, that the 13 & 14 C. 2, is a legiſlative expoſition of 
the 43 Eliz, I do not ſee that that ſtatute: will vary the 
queſtion one way or the other. That ſtatute is to make 
each townſhip in the nature of a ſeparate pariſh ; and ſays, 
that two or more overſeers ſhall be choſen in each town- 
ſhip. I liftened for a caſe to ſhew that in theſe townſhips 
they could appoint five. Upon enquiry, it does not ap- 
pear that more than two have been appointed, The ſta- 


tute of C, 2. refers you, as to the appointment, to the 


ſtatute of the 43 Eliz. by expreſs words, and this refe- 
rence is the ſame as repeating the ſtatute. It was ob- 
ſerved that there has been a great latitude in the conſtruc- 
tion of C. 2. that is, that it hath been extended to coun- 


ties not therein named. But it would have been abſurd. 


to ſay, that that ſtatute reciting an inconvenience in 
Wales, ſhould extend to ſome other place only. The 
ftatute made in the Year 1740, for the pariſh of St. Martin's 
in the fields has great weight with me. This proceeded 
from a conviction in thoſe that applied for the act, that 
they could not appoint more than four. It ſhews that 
the parliament thought it was a real doubt, and chat they 
thought it neceſſary there ſhould be a boundary; for they 
have not left it at large, but confined the pariſh not to ex- 
ceed nine overſeers. There are two acts which paſſed 
after the caſe of the King and Harman and the act for St. 
Martin's pariſh, in the 17 E. 2. to remedy ſome inconve- 
niences relating to the overſeers, with regard to rates and 
other matters; and yet they make no alteration in the 
number of overſeers. In the pariſh of St. Clement's Danes, 
they have reſtrained themſelves to four ever ſince. And 
the preciſe number is not immaterial, as was faid at the 
bar, either to the parties themſelves, for it is a burthen- 
ſome office, and the more there are at the ſame time, the 
quicker will the rotation be; or to the pariſhes for whom 
they are truſtees, for a truſt is not the better diſcharged by 
a greater number than by a few. There may be more 
expence in a larger number. They may be obliged to 
divide themſelves into ſeparate quorums; which is no im- 
materia] conſideration to the perſons with whom they are 
to act. If five may be allowed, there will be no boundary, 
and then there will be great inconveniences. Upon the 
whole, the words are preciſe ; and the uſage, which alone 
occaſioned my doubt, turns out the other way, This 
appointment is not warranted by the 43 Eliz. Mr. 
juſtice Deniſon was of the ſame opinion, He ſaid if 
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this had been a matter of doubt, it is ſtrange that it ſhould 
never have come before the court before the caſe of the 
King and Harman, in the 13 G. 2. In that caſe they did 
not quaſh the appointment, for the ſake of the poor of 
that particular pariſh, This is an original creation of a 
juriſdiction for the maintenance of the poor. The num- 
ber of overſeers is the eſſential part of the conſtitution. 
Where a juriſdiction is created by ſtatute, you cannot 
vary from it. This office is partly miniſterial and partly 
judicial. The ſtatute of 13 & 14 C. 2. is tied up accord- 
ing to the rules of the 43 Elix. and one of the rules is 
the reſtraint. As it has reſted ſo long, I am of opinion 
an appointment of five overſeers cannot be warranted, — 
By Mr. juſtice Fo/ter : I never had a doubt. The court 
has gone hitherto upon the prudential reaſon of not over- 
turning the rates of ſo many pariſhes, In queen Eliza- 
beth's time there were no large and populous pariſhes in 
great towns and cities. There were indeed pariſhes of 
large extent in the country ; but they are provided for b 

the 13& 14 C. 2. If any inconvenience ariſes from hav- 
ing too few officers in particular pariſhes, you muſt apply 
to parliament. It would produce confuſion to have more 
officers, The 43 Eli. is the firſt ſtatute now in force, 
but not the firſt which provided for the poor. It does 
little more than make the 39 Eliz. perpetual. And there 


were ſeveral ſtatutes before that. By Mr. juſtice H/:Imot : 


The circumſtance that made me doubt was, the notion of 
an uſage to have more than four overſeers in large pariſhes. 
The words of the act are fo ſtrong, that had the uſage 
been otherwiſe, I ſhould have doubted whether that could 
have controuled them ; but the uſage being to appoint but 
four, it furniſhes a ſtrong argument. And the act for St. 
Martin's is a ſtrong inſtance of the ſenſe of the legiſlature. 
The parliament finding two parochial officers, to wit, 
the churchwardens, added others for the parochial admi- 
niſtration. The 43 Eliz. relaxes the 39 El:z. and gives 
a diſcretion within the number four. In the 18th clauſe, 
with reſpect to the iſland of Fowlneſs in Eſſex, a power 
is given to the juſtices, to appoint ſuch a number of over- 
ſeers as the exigencies of the place ſhall require; which 


| ſheys, that where the legiſlature meant an indefinite num 


ber, they have expreſſed it. In general, it would be in- 


convenient to have an indefinite number; it would not 


leſſen the burden; nor would the. pariſh have a greater 
ſecurity, for each man is anſwerable only for the money 
he receives, and accountable for his own acts only. 

„ Sul lan- 


— 
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Subſtantial hauſhalders there] M. 20 G. 2. Caſe of the 
overſeers of Weobly in Herefordſhire. There were too ſets 
of overſeers appointed, and both quaſhed ; one, becauſe 


the perſons appointed were deſcribed only as principal in- 


habitants, inſtead of purſuing the words of the ſtatute, 
which are, ſub/lantial houſbolders and the other, becauſe 
it only called them ſubſtantial houſholders, without ad- 
ding there, or in the pariſh; and this too was not in the 
body of the appointment (as it ought to be) but only in 
the direction at the foot of it. Str. 1261. 

And abundance of other orders have by the court of 
king's bench been quaſhed from time to time, for not 
ſetting forth that the perſons appointed were ſubſtantial 
houſholders. | 

And it ſeems not to be ſufficient that the party appointed 
is an inhabitant for part of the year only, but he ought to be 
generally reſident there; and therefore the court of king's 
bench ſeemed to diſcountenance a pariſh in chuſing a citi- 
zen of London, who only reſided with them in the ſum- 
mer, to be overſeer ; but the order being bad in other re- 
ſpects, no judgment was given upon this point. Carth. 
161. K. and Moor. 3 

It ſeemeth that a wman (though a ſubſtantial houſhol- 
der) ought not to be appointed overſeer; but the point was 
not directly determined, Fhe caſe was this: A manda- 
mus was moved for to the juſtices to nominate two ſubſtan- 
tial houſholders to be overſeers of the poor of the pariſh of 
Chardftock in the county of Dorſet; and there was an affi- 
davit, that at a meeting of the pariſh aſter Fafter laſt, a 
man and a woman were elected overſzers, and at a meet- 
ing of the juſtices they approved of the man, and refuſed 
the woman, as being an unfit perſon to ſerve as overſeer; 
and the old overſcers refuſing to nominate any other, the 
jufticee approved of the man only. By Pawel J. A wo- 
man 1s not-to be an overſcer of the poor, and there can 
be no cuſtom in a pariſh to put her in, becauſe of her be- 
ing an houſholder. And Parker Ch. J. directed, that the 
pariſh ſhould apply to the juſtices to have another nomi- 
nated, and if they refuſed, then to apply. to the court 
for a mandamus the next term. E. 10 An. Vin. Tit. 
Poor. A. | 

Whether a juice of the peace may be appointed overſeer, 
ſeemeth not to have been determined. By the tenor of 
the following report, it ſeemeth to be in a great meaſure 

diſcretionary in the juſtices appointing, and in the ſeſ- 
tions upon an appeal, to determine whether he is a fit 


5 perſon 


35992, (Orerſeers.) 


perſon or not, H. 30 G. 2. Rex v. James Gayer, eſquire, 
Two juſtices appointed Mr. Gayer to be overſeer of 


the poor of the pariſh of Rocibear in the county of De- 


dan. The ſeſons, upon appeal, vacate the appoint- 
ment; ſetting forth, that it appearing to them that 


he was then an acting juſtice of the peace for the faid 


county, and alſo a lieutenant of marines in his majeſty's 


ſervice on half pay, and that there are other ſufficient. 


ſubſtantial houſholders within the ſaid pariſh for the doing 
ſuch office, they therefore vacate and make void the ap- 


pointment of the faid James Gayer, — On a rule, to ſhew _ 


cauſe, the counſel on both ſides went into a long argu- 
ment, whether the reaſons given were ſufficient ; parti- 
cularly, whether the offices of juſtices of the peace, and 


of overſeer of the poor were compatible, and whether the 
objection could be removed by appointing a deputy over- 


ſeer ; if it could, then, whether a juſtice of the peace was 
liable to be appointed overſeer, in order to his executing 
the office by deputy.—By lord Mansfield Ch. J. The ge- 
neral queſtions concerning the incompatibility of offices, 
and the power of appointing deputies, are of a very large 


compaſs indeed ; but the preſent queſtion ſeems to me to 


turn in a very narrow ſpace. The ſeſſions, upon an ap- 
peal, have a right to exerciſe the ſame Jatitude of diſcre- 
tion, in judging who are fit to be nominated overſeers, as 


the two juſtices had, They have given their opinion, 


that Mr. Caver was not a proper perſon to be appointed 
overſeer. They are not obliged to give any reafon for 
their opinion; becauſe the legiſlature has intruſted them, 
upon an appeal, with the power or authority of appoint- 


ing overſeers. If they had given no reaſon, their order 


had undoubtedly been good. We muſt have preſumed 


that they acted upon proper grounds. It is true, that 


where the whole reaſon is ſet out, and is clearly wrong ; 
we may, and ought to quaſh an order manifeſtly made 
by miſtake, upon an erroneous foundation, But then the 
bad reaſon given, muſt appear to have been their only 
inducement. If there may have been other grounds, they 
ſhould be preſumed ſufficient ; and the order ought not to 


be ſet aſide, becauſe ſome of their reaſons, unneceſſarily 


given, appear to be bad. There was no neceſſity for 
appointing Mr. Gayer. The ſeſſions ſtate, that there 
were other ſufficient {ubſtantial houſholdrs within the 
pariſh. They might think Mr. Gayer, under all the cir- 
cumſtances, improper unneceſſarily to be appointed. His 
being an acting juſtice of the peace, and a lieutenant of 
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Pooꝛ. (Overſcers.) 
marines, might be two circumſtances which weighed 
among others. But it doth not follow, neither is it ſaid, 


that they looked upon both or either of theſe reaſons, as 


an exemption from being appointed, or a diſability to 
ſerve the office of overſeer; and that they vacated the 
warrant of two juſtices as illegal upon that account. 
The execution of a diſcretionary power, where it is not 
neceflary to give a reaſon, ought to be ſupported, unleſs 


the whole reaſon is ſet out, and manifeſtly wrong. Here, 


the whole reaſon, upon which the ſeſſions acted, is not 
given. They ſay there were other perſons qualified. 
Suppoſing Mr. Gayer liable to ſerve the office, they might 
think him not ſo proper as many others. And theretore 
we are not obliged to fay, that the whole reaſon they 


went upon is bad; allowing (for argument) that there 


| aroſe no legal objection to the appointment of Mr. Gayer : 


Which, I think, there is no occaſion now to examine.— 
Mr. Juſtice Deniſon concurred, and faid, They were not 
obliged to give any reaſon at all; and if it be only an 


| Imperfect one, we ought not to quaſh their orders. We 
will intend every thing, in favour of the juſtices, in their 


orders. Now here, the reaſon doth not appear to be 
a wrong reaſon : It is enough, that they judged him an 
improper perſon to be overſeer. And by the court 
unanimouſly, the order of ſeſſions was confirmed, and 
the order of the two juſtices quaſhed. . Burrow, Mans 


Feld. 245. | 


By the 2 G. 3. c. 20. No perſon ſerving for himſelf as 
a private man in the nilitia, ſhall during the time of ſuch 
ſervice be liable to ſerve as overſeer of the poor. [But 


the act provides no exemption for the officers. ] 


By the 18 G. 2. c. 15. Freemen of the corporation of 


ſurgeons in London, are exempted from the office of overſeer 
of the poor. 


To be nominated yearly in Faſter week] E. 13 G. K. and 
Clerkenwell, The court ſeemed to think an appointment 
of overſeers on a ſunday, to be a good appointment; for it 


may be in Eaſter week, and this is the firſt day of the 


week. Foley 4. | 
Or within one month after Eaſter] H. 13 G. 2. K. and 


_ Sparrow. Upon a rule to ſhew cauſe, why the appointment 


of overſeers for the town of Tp/wich ſhould not be quaſhed, 
the objection was, that the juſtices, upon a mandamus di- 
rected to them, had appointed overſeers, but that it was not 
within the month after Eater, but afterwards, and that con- 
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ſequently the appointment was void. But by Lee Ch. J. 

who delivered the opinion of the court; as the juſtices are 
puniſhable by the act for not doing their duty, it would 
be a very hard conſtruction to make the act itſelf void, for 
it would ſubject the pariſh to very great inconveniences, 
for a thing which is not in their power to prevent. To 
interpret an act of parliament, we muſt conſider the miſ- 
chief to be remedied, the remedy provided, and the true 
reaſon of that remedy. In this caſe, the defect is, the 
want of a proper officer to take care of the poor. The 
remedy is, that the juſtices ſhall appoint overſeers, and 
that within ſuch a time. Now the juſtices have neglect- 
ed their duty, in not appointing overſeers within the pro- 
per time, and by the act have forfeited 51. but that doth 
not make ſuch appointment void. Were the expreſs di- 
rection of the act, that they ſhould appoint in that and 
no other time, it would be otherwiſe; but here the ſta- 


tute is only directory, and a penalty inflicted on the juſ- 
tices for not following ſuch directions. * . 50 | 


Str. 1123. 


Unger the hand and ſeal of two or more juſiices] 27 13 
G. Chitmerton and Flagg. The ſeſſians appointed overſeers : 
but the order was quaſhed by the court of king's bench, 
becauſe the ſeſſions have no original juriſdiction in that 
caſe by the ſtatute. S/. C. V. 1. 260, Foley 7. 

And the reaſon is, becauſe the ſtatute gives a power of 
appealing to the ſeſſions againſt the order of appointment; 
which power by this means would be taken away. 


In or near the pariſh or diviſion] M. 13 G. 2. K. and Spar- 
row. An appointment of overſeers, not mentioning the 
Juſtices to be of the diviſion, was held to be good enough; 


for that the words in this caſe are only directory. S. C. 


V. 2. 140. 

In ſome of the antient ſtatutes, not now in force, as 
particularly the 22 H. 8. c. 12. the juſtices were required 
to divide themſelves, for the better execution of the regu- 
lations concerning the poor. And thence came the clauſe 
in the ſubſequent ſtatutes, that the juſtices of the diviſion 
were to do ſuch and ſuch things. But as there is no law 
at preſent which requires them to divide for the aforeſaid 


purpoſes, there is properly no diviſian in the ſenſe which 


the ſtatutes intended; and conſequently it cannot be ne- 


ceſſary to ſet forth now, that the Juſtices are in or near the 
di riff on. 


And 


%%% ͤ ͤͤͤͤ d ²˙AAAA nd ned dont 
7 e e 3 25 . 


o . 

SET I I IT AT In OT INS * FR 5 8 N 

enn 7 o 0 GS 58 5 £ 
8 ; - es 7 CEE 1 + N ; : 8 70 5 bh, 8 2 e 2 £ 


40 


i 


o 5 
28 


rer 


E e R 
. F . 5 
ZVV 
5 2 YI EO es” = Op SR ah 


__ a an wo. ow and a wes ws 


wm A Hd oats Aw. 


A Hu Vc. on +1: 


ä 1 «a ® cm. 


W 


Pooꝛ. (Overſeers.) 


And many other counties in England and Wales] 7. 27 


C. 2. in the caſe of Sk:llington and Norton, it was held, 
that altho' other counties in general are here mentioned 
in the recital; yet the ſtatute doth not extend to any 
other counties but thoſe expreſly named, none others be- 
ing ſpecified in the enacting part. 2 Lev. 142. 

But afterwards, in the caſe of Dolting and Stokeland, H. 
11 An. It was held by the whole court, that by reaſon of 
the words [and many other counties in England and Wales] 
the act is general, and extends to other counties than thoſe 
named in the a&, otherwiſe it would not extend to one 
county in Hales. Foley 98. | 

And in the caſe of Clifton and Churcham, H. 12 G. 2. 
It was adjudged, that the act extendeth to all counties, 


being equally beneficial to all; and that the counties there 


ſpecified are mentioned only as inſtances. * And Lee Ch. 
J. ſaid that ſo it was determined, upon great debate and 
conſideration, in the aforeſaid caſe of Dolting and Stokeland ; 
which caſe hath been ever ſince adhered to. And. 314. 


Within the ſeveral and reſpective townſhip and village] But 
it is ſaid, that this ſhall refer only to the diviſions of pa- 


riſhes then made in purſuance of the ſaid ſtatute of the 


13 C 14 C. 2. and not to give power to divide in all 


times to come: As in the caſe of the King and the Fuſtices 


of Middleſex, ſome few years ago; a mandamus was moved 
for to the juſtices, to appoint ſeparate overſeers for the 


different diviſions in one of the pariſhes there, in which 


the overſeers had before acted jointly. And it was deter- 
mined by the court, that this could not now be done. 


Fin any place there ſhall be no ſuch nomination gs is before 
appointed] That is, in eaſter week, or within one month 
after eaſter. For the clauſe doth not ſuppoſe, that no 
overſeers at all are appointed within ſuch place, but only 
not within ſuch time; for the penalty is required to be 
levied by the churchwardens and overſeers, or one of them. 


Ever) juſtice of the diviſion ſhall forfeit 51.) This proceeds 
upon the ſuppoſition of the juſtices being obliged to di- 


vide; for in that caſe the appointment was to be by the 


Juſtices in or near the diviſion, and not otherwiſe : but 
now the juſtices at large are all equally concerned ; and 
therefore it ſeemeth, that this penalty cannot now be 
levied on any particular juſtices. But if in any place no 
overſeer ſhall be appointed, a mandamus will go to the 
juſtices at large, to compel them to appoint. 
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turning liſts of 
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2. And that the juſtices may know, what perſons are 
fit to be appointed overſeers, it is uſual and requiſite for 
them to iſſue their precepts in ſome ſuch form as here fol- 
loweth ; viz. 


To John Bracken, gentleman, high con- 


| Weſtmorland. ſtable of Kendal ward, within the ſaid 


county, 


WI two of his majefly's juſtices of the peace for the ſaid 
” county, one whereof is of the quorum, do hereby re- 
guire you forthwith upon your receipt hereof, to iſſue your war- 


rants to all the petty conſtables within your ſaid ward, in the 


The form of the ſaid high conſtable's warrant to the 


form or to the effett, according as upon this our warrant is in- 
dorſed : Given under our hands and ſeals the——— day off 


petty conſtables, 


Weſtmorland, 
Kendal ward. 


} To the conſtable of 


BY virtue of a precept from two of his maje/ly's juſtices of 

the peace in and for the ſaid county (one whereof is of the 
quorum) to me directed, you are hereby required immediately 
upon fight hereof, to give notice to all and every the overſeers 
of the poor within your con/tablewick, that they make out a liſt 
in writing of a competent number of ſubſtantial houſholders 
within their reſpective diſtricts, and deliver in the ſame to the 


ſaid juſtices and others his ſaid majeſly's juſtices of the peace 


for the ſaid county, at 


in 


— in the ſaid county, 
on ——— the - day of at the hour « in 
the forenoon of the ſame day; to the end that out of the. ſaid 


lift the ſaid juſtices may appoint other overſeers of the por for 


the year then next enſuing. And be you then there, ta certify 


what you ſhall have done in the premiſſes. Herem fail you 


not. Given under my hand the —— day of 
of our lord — 


in the year 


John Bracken, high con/lable. | 


J. And 


5 


nd 
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3. And the form of an appointment of overſeers, clear 5 Ys. 
of the objections abovementioned, may be this: es 


, two of his majeſly's juflices of the 

peace in and for the ſaid county one 

wheredf is of the quorum, di hereby n:minate and appoint A. O. 

and B. O. being ſubſtuntial houfhol:e; s of the pariſh [or, town- 
'D] 0 in the ſaid county, to be overſeers 


ſhip 2 the poor 
of the ſaid pariſh Cor, townſhip] according to the direct ion of 


the flatute in that caſe made and provided. Given under our 
hands and ſeals (within a month after Eaſter.) | 


But by aremedial claufe, in the act of the 17 G. 2. c. 38. 
it is enacted, that the diſtreſs of the poor rate ſhall not be 
deemed unlawful, for any defect or want of form, in the war- 
rant for the appointment of overſeers. ſ. 8. 


4. F any perſon ſhall find himſelf aggrizved, by any act Appeal againtt 
done by the ſaid juſtices; he may appeal to the general quarter che order of age 
ſeſſtons, whoſe order therein ſhall bind all parties. 43 El. c. Peintment. 


4; L'Þ. 


To the general quarter ſeſſians] This clauſe leaves the ap- 
peal at large, and doth not reſtrain it to the next ſeſſions: 
But the abovementioned act of the 17 G. 2. directs the ap- 
peal to be to the next ſeſſions, but yet not in negative 


words, ſo as to ſay, that it ſhall be at the next ſeſſions, 


and not otherwiſe. So that both may ſeem to ſtand well 


together; and then the ſenſe of the ſtatute of the 17 C. 2. 
will be this, That the appeal againſt any thing done or 


omitted by the overſeers or juſtices, in caſes wherein na 
appeal is given by former ſtatutes, muſt be to the next ſe$« 


ſons only, becauſe the clauſe which gives the appeal, limits 


it to ſuch next ſeſſions; but in caſes wherein an appeal is 
given by former ſtatutes, ſuch appeal may be to the next 
ſeſſions according to this clauſe, or may be according to 


the directions of ſuch former ſtatutes. And in truth many 


acts of the churchwardens and overſeers may be ſo con- 
trived, that they cannot be known before the next ſeſſions, 


and it would give them a great opportunity of fraud, if 


they might be ſafe by concealing ſuch praRices, until the 


time of appealing to the next ſeſſions ſhould be expired. 


But then, in the caſe before us, there is no power to 


award coſts, unleſs the appeal be to the next ſeſſions by 
the 17 E. 2, ET. | 
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Overſeer refuſing 5. A. 14 G. 2. K. and Jones. A perſon was indicted, 


to take the of- 
fice, 


Overfeers gene- 


ral duty. | 


for not taking upon him the office of overſeer ; and by 
the court it was held to be an offence indictable; for that 
although the ſtatute appoints a penalty, yet that penalty 
is not for refuſing to take the office, but for neglect of 
duty in that office; and where a ſtatute commands a 
thing, and appoints no penalty for diſobedience, ſuch of- 
fence is indictable as a contempt of the law. Sz. CV. 
2, 187. Str. 1146. | | 

6. The overſeers thus appointed, and taking upon them 
the office, ſhall within 14 days receive the books of aſſeſſments 


and of accounts, from their predeceſſors, and what money and 


materials ſhall be in their hands, and reimburſe them their ar- 
. i 1 
And they ſhall take order from time to time, with the con- 


| ſent of two ſuch juſtices as aforeſaid, for ſetting to work the 
children of all fuch whoſe parents ſhall not by the ſaid church- 


evardens.and overſeers, or the greater part of them, be thought 
able to keep and maintain them ; and alſo for ſetting to work 
all ſuch perſons, married or unmarried, having no means to 
maintain them, and uſing no ordinary and daily trade. Which 
ſaid churchwardens and overſeers, or ſuch of them as ſhall not 


be let by ſickneſs or other juſt excuſe, to be allowed by two ſuch 


juſtices, ſhall meet at leaſt once a month, in the church, on 
funday in the afternoon, after divine ſervice, there to conſider 
of ſome good courſe to be taken, and order to be ſet down in the 
premiſſes; Upon pain that every one of them abſenting them- 


ſelves without lawful cauſe, from ſuch monthly meeting, or be- 


ing negligent in their office, ſhall forfeit for every default 20 8. 


zo the poor; to be levied by ſome or one of the churchwardens 
and overſeers, by warrant from two ſuch juſtices, by diſtreſs ; 
er in defect thereof, any two ſuch juſtices may commit the of 
fender to the common gaol, there to remain without bail or main- 
prize, till the ſaid forfeiture ſhall be paid. Provided, that if 
any perſon ſhall be aggrieved by any act done by the ſaid church- 
wardens and other perſons, he may appeal to the general quar- 
ter ſeſſions, whoſe order therein ſhall bind all parties. 43 El. 
Ef bh 132, 6, 11. . | 


In the church] But the Penalty for not meeting in the 
church ſhall not be inflicted on the overſeers of extraparo- 


cChial places; becauſe they have no church to meet in. 


8 Mod. E. 7 G. 


II. Of 
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nat II. Of ſettlements. 
ty 2 
of By a ſtatute made in the 12 R. 2. (c. 7.) The poor | 
3 were to repair, in order to be maintained, to the places 1 
of- where they were born. — By the 11 H. 7. c. 2. they were i 
V. to repair to the place where they 14% dwelled, or were beſt i 
known, or were born.—By the 19 H. 7. c. 12. to where 4 
wo they were born, or made laſ? their abode by the ſpace of three 4 
nts years. — By the 1 Ed. 6. c. 3. this was explained to be, * 
and where they had been me/? converſant by the ſpace of three 9 
ar- years. By the 1 F. c. 7. they were to be ſent to the 1 
place of their dwelling, if they had any; if not, to the "nl 
one place where they laſt dwelt by the ſpace of one year; if 9 
the that could not be known, then to the place of their birth. \ 
ch- o that there were two kinds of ſettlement all along; if 
ght by birth ; and by inhabitancy, firſt for any indeterminate 1 
ork time, next for three years, then for one year. And this 
s to laſt continued to the time of the ſtatute of the 13 & 14 
hich C. 2. c. 12. which reduced the reſidence from the term of 
not one year, to the ſpace of forty days. Which ſtatute of 
ſuch the 13 & 14 C. 2. will often occur in the following ſec- 
ON tions, being the foundation of all the ſettlements as they 
ader ſtand at this day; upon which act there have been 
the more caſes adjudged, than upon any other act in the ſta- 
em- tute book. on. 
be- But that I may treat diſtinctly, and as clearly as ma 
0 s. be, concerning this ſubject of ſettlements, (after having 
dens firſt premiſed one general rule which controlls almoſt all 
eſs ; the caſes of ſettlements, viz. That 20 ſettlement can be le- 
0 gal, which is brought about by practice or compulſion ; Read, 


Tit. Poor) I ſhall proceed in the following method: 


3. Of perſons having no ſettlement. 

ii. Of certificates. a 

iii. Of ſettlement by birth, viz. of baſtards, and 
others. | 

70. Of the ſettlement of children with their parents. 

v. Of ſeitlement by apprenticeſhip. 

vi, Of ſeitlement by ſervice. 

571. Of ſettlement by marria 


0 
79 E- 
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viii. Of ſettlement by continuing forty days after 
| notice. 


ix. Of ſettlement by paying pariſh rates. 

x. Of ſettlement by ſerving a pariſh office. 

xi. Of ſettlement by renting ten pounds a year. 
xi. Of ſettlement by a perſon's own eftate. 


1. Of perſons having no ſettlement. 


Whereas the number of poor within England and Wales, 
is very great and burthenſome ; and whereas, by reaſon of ſome, 
defects in the law, poor people are not reſtrained from going 
from one pariſh to another, it is enacted, that within 
forty days 1% any ſuch perſons fhall come to ſettle in any 
tenement under 10]. a year, two juſtices (1Q ) may remove 
them to the place where they were la legally ſettled. 13 & 
. . . 


Peer within England and Wales) By theſe words of re- 
ſtriction, and the word Lich] afterwards, which ſeems to 
have reference to thole kinds of poor only, and by the di- 
rection of removing them to the place where they were laſt le- 
gally ſettles, which can only mean where they were laſt 
legally ſettled within the then kingdom ; it may ſeem, 
that other poor, not belonging to England or Wales, are 
not within the regulations of this ſtatute. 

And in Conrad's caſe, T. 6 W. it was adjudged and de- 
clared as follows : A woman and her two children landed 
at Harwich from Holland, and removing to another place, 
were ſent back by order of two juſtices : But by the court, 
The landing makes no ſettlement ; and the order was 
quaſhed, And Eyre J. (Holt Ch. J. being abſent) ſeemed 
to be of opinion, that this is a caſe omitted out 3 the 
ſtatute, Comb. 287. 


And if there is a defect in the law with reſpect to the 


ſubjects of a foreign realm, the cafe of a Scotchman or Iriſh- 
man in England ſeemeth to be not much different, except 
only when they ſhall become vagrants, for in ſuch caſe 
they may be ſent in. o Scotland or [reland ; But otherwiſe, 
if they be able to maintain themſcives, and commit no act 
of vagrancy, it doth not appear that they can be removed 
by order of two juſtices, as perſons likely to become 
chargeable, By which means they ſeem to be in a better 
5 „„ "Con 
1 e 


W Ou Oo "IS EE 


apprentices, | 


| P992, (Settlements.) 

condition in England, than the Engliſp ſubjects: for that, 
not being removeable, until they be forced to aſk relief, 
and ſo thereby become vagrants, as wandring abroad and 


begging; they may continue undiſturbed, without the in- 


tanglements of a certificate, and conſequently are in a 
better capacity of gaining ſettlements, if not for themſelves, 
yet for their children born here, and for their ſervants and 


Mithin ferty days] The ſtatute of the 1 JF. 2. requires 
that ſuch 40 days continuance ſhall not make a ſettlement, 
but from the time of delivering notice in writing; and by 
the 3 W. it muſt be from the time of the publication of 
ſuch notice in the church: But it hath always been un- 
derſtood, that a perſon not removeable need not to give 
ſuch notice; and that a perſon continuing 40 days unre- 
moveable, and a perſon not removed for 40 days after ſuch 
notice given and publiſhed, ſhall equally gain a ſettle- 
ment. Now the following caſe happened, E. 2 G. be- 
tween the pariſhes of St. Giles and St. Margaret: An 
Engliſhwoman was married to a foreigner, who had no ſet- 
tlement in England; the huſband continued for the ſpace 


of 40 days in a pariſh unremoveable, for that there was 


no place to which he could be removed; and it was urged, 
that the wife continuing with him, as part-of his family, 
for 40 days unremoveable, ſhe did thereby gain a ſettle- 
ment: But by Holt Ch. J. Where a perſon ſtays 40 days 
in a place, whence he hath a right not to be removed, 


that gains a ſettlement ; otherwiſe, where he only ſtays 


in a place, becauſe they do not know where to remove 
him. And in this caſe, he ſaid, that he did not know 
that a foreigner had a right to be maintained in any place 
to which he came, but that they might let him ſtarve. 
Sefſ. C. V. 1.97. | 

But there is another thing to be conſidered. It appears, 
in that caſe, that there was a terminus a quo, but not a ter- 
minus ad quem; or in other words, that a man's fituation 
in the pariſh was not ſuch as the law calls unremoveable, 
as if he had rented a tenement of 1o1. a year ; but that 
in fact he was removeable, if they had known whither to 


have ſent him. But put the caſe, that he had rented a 


tenement of 101. a year; or, which is the ſame thing, 
that a Scotchman or 1riſhman had rented a tenement of 101. 
a year: The queſtion is, Whether by continuing there- 
upon 40 days unremoveable, he would thereby have gained 
2 ſettlement in purſuance of this ſtatute ? If it is anſwered 

| in 
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in the affirmative, then this will follow; that if he comes 
to reſide upon a tenement under 10 J. a year, and gives 
notice in writing, and cauſes the ſame to be publiſhed as 
the law requires, and continues 40 days after ſuch publi- 
cation unremoved, he muſt by the ſame ſtatute gain a ſet- 
tlement. And if ſo, a Scotchman or Iriſhman may ſettle 
himſelf and his family in 40 days time, in any pariſh what- 
ſoever, where he can procure any little cottage to live in, 


by giving and cauſing to be publiſhed ſuch notice as afore- 


faid. On the other hand, if we have recourſe to the ob- 
ſervation above mentioned, and ſay, that this ſtatute ex- 
tends only to the poor of England and Wales, then this will 


follow; that a Scotchman or Iriſhman can gain no ſettlement 


in England, by virtue of this ſtatute, and if not by this, 
then not by any other of the ſubſequent ſtatutes concern- 
ing ſettlements, for that they are all relative thereunto, 
and depending thereupon; that is to ſay, in theſe circum- 
ftances a Scotchman or Iriſpman can gain no ſettlement in 
England, neither by renting 101. a year, nor by continuing 
40 days after notice, nor by apprenticeſhip, nor by ſervice, 
nor by paying pariſh rates, nor by ſerving a pariſh office. 
The practice ſeems to be univerſally allowed in favour of 


the former opinion, 


11. Of certificates. 


Before we come to treat eſpecially of ſettlements, it will 
be neceſſary to ſpeak ſomewhat of certificates, as affecting 
ſettlements ſeveral ways. 

By the 13 & 14 C. 2. c. 12. Power is given upon com- 
Plaint of the churchwardens or overſeers, within 40 days 
after a perſon is come to ſettle on any tenement under 101. 
a year, unto two juſtices (1 Q.) to remove ſuch perſon 
to the place where he was laſt legally ſettled, unleſs he give 
ſufficient ſecurity for diſcharge of the pariſh, to be allowed by 
the ſaid juſtices. ſ. 1. | 

And by the 8& 9 V. c. 30. it is enacted as follows: 
Foraſmuch as many poor perſons chargeable to the place 
where they live, merely for want of work, would elſe- 
where maintain themſelves, but not being able to give ſuch 
fecurity as may be expected, on their coming to ſettle in 
any other place, it is therefore enacted, That if any perſon 
who ſhall come into any pariſh or place there to reſide, ſhall at 
the ſamg time procure, bring, and deliver ta the churchwar- 
dens or overſeers of the pariſh or place where he ſhall come t0 


invabit, or to any of them, a certificate, under the hands 2 
| als 


will 
ting 
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days 
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feals of the churchwardens and over ſeers of any other pariſh, 
th or place, or the major part of them, or of the over- 
feers where there are no churchwardens ; to be atteſted by twa 
or more credible witneſſes ; thereby owning and acknowledging 
the perſon mentioned in the ſaid certificate, to be an inhabitant 


legally ſettled in that pariſh, townſhip, or place; Every ſuch. 


certificate, having been allotued of and ſubſcribed by two juſlices 
of the place from whence the certificate ſhall come, ſhall oblige 
the ſaid pariſh or place, to receive and provide for the perſon 


mentioned in the ſaid certificate, together with his family, as 


inhabitants of that pariſh, whenever they ſhall happen to be- 
come chargeable to, or bs forced to aſę relief of the pariſh, toton- 
ſhip, or place, to which ſuch certificate was given: And then 
and not before, it ſhall be lawful for ſuch perſon, and his chil- 
dren, tho“ born in that pariſh, not having otherwiſe acquired d 
legal ſettlement there, to be removed, conveyed, and ſet led in 
the pariſh or place, from whence ſuch certificate was brought. 
5 | 

By the 9 & 10 V. c. 11. No perſon who ſhall come into 
any pariſh by ſuch certificate ſhall be adjudged by any act 
whatſoever to have procured a legal ſettlement in ſuch pariſh, 
unleſs he ſhall really and bona fide take a leaſe of a tenement 
of the yearly value of 101. or ſhall execute ſome annual office 
in ſuch pariſh, being legally placed in ſuch office. 

By the 12 An. ft. 1. c. 18. f. 2. IF any perſon ſha!l be an 
apprentice bound by indenture, or be a hired ſervant, to any per- 
ſon who came into or ſhall reſide in any pariſh, townſhip, or place, 


| by means or licence of ſuch certificate, and not afterwards ba- 


ving gained a legal ſettlement there; ſuch apprentice or ſervant 
ſhall not be adjudged thereby to have any ſettlement in ſuch pa- 


riſh, townſhip, or place; but ſhall have their ſettlements in 
ſuch place as if they had not been apprentices or ſervants as 


aforeſaid. | 

And by the 3G. 2. c. 29. The witneſſes who atteſt the ex- 
ecution of the certificate by the churchwardens and overſeers, 
or one of the ſaid witneſſes, ſhall make oath before the juſtices 


who are to allow the ſame, that ſuch witneſs or witneſſes, did 


lee the churchwardens and overſeers of the poor, whoſe names 
and ſeals are thereunto ſubſcribed and ſet, ſrverally fign and 
feal the ſaid certificate ; and that the names of ſuch witneſſes, 
atteſting the ſaid certificate, are of their own proper hand wri- 
ting : Which e! Juſtices ſhall alſo certify, that ſuch oath was 
made before them, And every ſuch certificate ſo allowed, and 


bath of the execution thereof ſo certified by the ſaid juſtices, all 


be taken, deemed, and allowed, in all courts what oever, as duly 
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and fully proved, and ſball be taken and received as evidences 
without other prof thereef. 1. 8. 


The form of which certificate may be this: 


To the churchwardens and overſeers of the poor of the pariſh of 


Penrith in the county of Cumberland. 


W E the churchwardens and overſeers of the poor of the pa- 


'7iſh of Orton in the county of Weſtmorland, do here- 


by certiſy, own and acknowledge, that A. L. yeoman, is an in- 


habitant legally ſettled in our pariſh of Orton aforeſaid. In 


witneſs whereof we have hereunto ſet our hands and ſeals, the 


— 0 in the year of our lord 
1 5 5 { Churchwardens. 
B. W. E. F. Overſeers of the 
| G. H. Poor. 


We J. P. and K. P. eſguires, two of his majeſty's juſtices of 
the peace in and for the ſaid county of Weſtmorland! do allow 
of the above-written certificate. And wwe do alſo certify, that 
A. W. one of the witneſſes who atteſted the ſame, hath this 
day made oath before us the ſaid juſtices, that he the ſaid 
A. W. did fee the churchwardens and overſeers of the poor 
of the pariſh of Orton aforeſaid, whoſe names and ſeals are 
thereunto ſubſcribed and ſet, ſeverally ſian and ſeal the ſame ; 
and that the names of A. W. and B. W. who are the wit- 
ueſſes atteſting the ſaid certificate, are reſpettively A their 
oon proper hand- ꝛuriting. Given under our hands thi 


ey of - 


4 


Certain general rules concerning certificates. 


1. A pariſh cannot be compelled to grant a certificate. A 
in the caſe of K. and St. Ives, H. 3. G. 2. A mandamus 
was moved for, to compel the churchwardens and over- 
ſeers to ſign a certificate; but the court rejected the mo- 
tion as a very ſtrange attempt. S/. C. JV. 2. 128. 


2. A miſdirection of the certificate will not vitiate it. For 
the ſtatute doth not require any particular direction; and 
therefore it is equally effectual, whether addreſſed to any 
particular place, or addreſſad in general terms, or not 


addrteſſed 
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addrelled at all, provided it contains an acknowledgment 


of the ſettlement of the perſons certified for. As in the: 


caſe of St. Nicholas in Harwich and Moolverſtone, H. 15 
G. 2. The pauper came into the pariſh of St. Nicholas 
in Harwich, with a certificate from Moolverſtone, add reſſed 
to the pariſh of Harwich near Dover court. The ſeſſions 
were of opinion, as there was a miſtake in the name of 
the pariſh in the addreſs of the certificate, that YYoolver- 
one could not be obliged to receive the pauper. But 
upon debate in the court of king's bench, it was ruled 
they were : for it is not to be conſidered as a certificate 
to any particular pariſh, but as a general acknowledg- 
ment of his being a pariſhioner of Moolverſtane, and is 
concluſive againſt them for all the world. Str. 1163, 
Burrows Settl. Caf. 171. [But whether the pariſh of St. 
Nicholas might have been obliged to receive that certifi- 
cate, directed not to them, but to another place, is a 
queſtion not determined. | 


3. A certificate is not binding unleſs ſigned by the juſtices. 
H. 8. G. 3. Wooton St. Laurence and Mitcheldever. The 


pariſh officers of St Laurence gave to Thomas Pryor the 


pauper a common printed form of a certificate, acknow- 
ledging him to be ſettled in the ſaid pariſh of St. Laurence. 
It was ſigned and ſealed by the pariſh officers, and at- 
teſted by two witneſſes. But the blanks for the allow- 
ance of juſtices were not filled up, arid no natne of any 
juſtice ſigned thereto, On his return to the pariſh grant- 
ing the certificate, they relieved him until the time of 
this removal. It was argued, that this certificate, not 
being ſigned by the juſtices, was not binding. On the 
contrary, it was ürged, that it was a full acknowledg- 
ment that the pauper was their pariſhioner ; and the pa- 
riſh of St Laurence having all along ſubmitted to it, they 


are concluded from diſputing it. And the pariſh ought 


to be bound by the a& of their overſeers, who are of 
their own chuſing. Many aQs or even omiſſions of the 
pariſh officers may bind their pariſh, But here is a ſo- 
lemn acknowledgment under their hands and ſeals, that 
the pauper was ſettled in St. Laurence. But by lord 
Mansfield and the court: A certificate cannot conclude 
the pariſh, unleſs properly ſigned. The certificate act 
ſpecifies certain checks and guards upon certificates. 
The juſtices are not obliged miniſterially to allow and 
ſign a certificate. They have a diſcretion to allow it, 
or not to allow it, if it be liable to objection. The 

3 act 
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act requires a concluſive certificate to be under the checks 
and guards therein particularized. This certificate wants 
them. Therefore it is no certificate within the act. And. 
if it is not a certificate within the act, it cannot conclude 


the pariſh, Burrow's Settl, Caſ. 58 1. . | 


4. A ce tificate extends to children born after the granting 
thereof. As in the caſe of Sherborne and Thornford, E. 
15 G. 2. Humphrey Eyres, father of George Eyres the 
pauper, came by certificate from Thornford into the pa- 
riſh of Sherberne, with his wife and family; by which 
certificate, the ſaid Humphrey and his wife and family 
were owned to be legal inhabitants of Thornford. In 
about two years after the ſaid Humphrey went into the pa- 
riſh of Sherborne, his then wife died, and ſhortly after he 
married a ſecond wife, by which ſecond wife he had the 
pauper George Eyres, Which ſaid George, when he was 
about 16 years of age, was hired for a year and ſerved 
that ycar in the ſaid pariſh of Sherborne, The principal 
queſtion was, Whether the ſon of a certificate perſon, 
born after the certificate, can gain a ſettlement otherwiſe 
than a certificate perſon himſelf can. And by the court, 
The8& 9 . c. zo. extends not only to the certificate 
man himſelf, but likewiſe to all his family and all his 
children, whether born before or after the certificate. 
And the 9 & 10 V. c. 11. declares what ſhall gain them 
a ſettlement in that pariſh to which they come by certifi- 
cate, and reſtrains it to two methods only, which it ſpeci- 
fies; and ſęrvice is neither of theſe two methods to which 
it is reſtrained. Burraw's Settl. Caſe 182. | 

So in the caſe of Bray and Shotteſbrooke, H. 19 G. 2. 
The father of the pauper James G:uld came by certificate 
from Shotteſbrocke to Bray; after which, the ſaid pauper was 
born, and at the age of 20. years was hired for a year 
and ſerved the ſame in Bray, It was objected, that the 
ſon being born after his father came from Shotte/brooke to 
Bray, cannot be conſidered within the words of the act 
as coming into the pariſh by certificate, and being 20 years 
of age he ought not to be conſidered as part of his fa-, 
ther's family and dependent upon his ſettlement. But 
by the court, the caſe of Sherborne and Thornfard, is in 
point, and was ſettled upon good reaſon ; becauſe as the 
ſon has the advantage of the certificate, and cannot be 
removed until actually chargeable, ſo he ought on the 
other hand to be bound by the terms of it. Bur. Seitl. 
Cof. 259. | 
And 
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| And the like was adjudged in the caſe of Buckingham 
and Maid's Moreton, H. 25. G. 2. As a point clearly de- 
termined and ſettled. Bur. Settl. Caf. 314. 


[A A certificate is: concluſrve againſt the pariſh certifying, 


—74. 9 An. Honyton and St. Mary Axe. The queſtion 


was, whether the pariſh pranting the certificate was 


bound thereby as to the pariſh only to which the certi-- 


ficate was granted, or concluded as to all pariſhes what- 
ſover? Parker Ch. J. delivered the opinion of the court: 


Before the ſtatute, a certificate was only an evidence of 


a private undertaking between the parties, in the nature 
of a contract; but now it is a folemn acknowledgment, 
like the conuzance of a fine; and thereby the party is 


owned to be legally fettled there: and as all other pa- 
riſhes on this certificate are bound to receive him, ſo 
the paciſh that certifies is concluded as to all other pa- 
 riſhes. ' 2 Salk. 535. Foley 1777. 

T. 5 G. New Windſor and White Waltham, The pau- 


per being ſettled in Mhite Walibam, where he had lived 


for two years with a woman who was reputed his 


wife, went with a certificate from Mhite Waltham own- 
ing them as huſband and wife into the parith or New 
Mindſor, where they had fix children. The man dies, 
and the woman ſwearing they had never been married, 


the juſtices adjudge the children to be baſtards, and ſet- 
tled in Neu J/indſor where they were born. But by the 


court, the certificate is concluſive to the pariſh of Mhite 


Waltham, and they are not to be admitted to cifpute the 


validity of the marriage, and therefore the fix children, 
being actually chargeable to New Windſor, muſt be ſent 
back to /Yhite Waltham, Str. 186. | 

7. 19 C. 2. Headcorn and Maidſlone. The pariſh of 
Maidftone gave a certificate to Headcorn, acknowledging 
Richard Burden and Mary his wife, and their four chil- 
dren, to be legally ſettled at Maidſſone. Afterwards it 
appeared, that Mary was not his lawful wife, but that 
he had a former wife then living. Upon which, Maid- 
tene acknowledged the ſettlement of the real and true 
wife, but not of the ſaid Mary and her children; and 
pleaded that it would be hard that they ſhould be forced 
to take two wives, and different children. But by the 
court, T he pariſh that certifies muſt take care for whom 
they certify ; and the certificate is concluſive, The pa- 


Tiſh of Maidſtone have by this certificate expreſly ac- 


knowledged the ſaid Mary to be their legal inhabitant 
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and the pariſh of Headcorn were thereupon bound to re- 
ceive her. Therefore when ſhe becomes chargeable, the 
pariſh of Maidſione are bound to provide for her and her 
children by Burden, Maidſtone ſay they were deceived : 

But it was their own fault or folly if they were ſo; and 
they deceived Headcorn: Therefore they ought to ſafer, 
and not Headcorn. Se. on . 206. Str. 1233. 
Burrow's Settl. Caf. 25 3. | V 


6. 4 certificate is not binding againſi a ſubſequent ſellle- 
ment. As in the caſe of Harriſon and Lewis, A certi- 
ficate promiſing to receive the' perſons whenever they 
become chargeable, is not concluſive againſt a ſettlement 
obtained afterwards; for tho' it be according to the 
agreement between the pariſhes, yet a private agreement 


in this reſpect ſhall not alter the law, 3 Salk. 25 3: 


7. A certificate is not reftriftive from gaining a ſettlement in 
another pariſh M. 14 G. 2. Petham and Dymchurch. The 
pauper was bound apprentice to a certificate man in Ten- 
terden, and after living with him there two years, was by 
him affigned over to a pariſhioner of Lidd, with whom 
he inhabited and ſerved for the remainder of the ſeven 
years. And the court were all of opinion, that ſuch 
aſſignment being good as to the purpoſe of a ſettlement, 
the apprentice gained a ſettlement in Lidd the uncertifi- 
cated pariſh. Str. 1147. 

In the aforeſaid caſe of Sherborne and Thernferd, E. 18 
G. 2. it was obſerved by Mr. juſtice Deniſon (to which all 
the court agreed) that a certificate provides for the ſecurity 
of that pariſh only into which the certificate perſons 
came to reſide by virtue of ſuch certificate; but doth 
not exclude a certificate perſon from gaining a ſettlement 
in another pariſh, in the ſame manner as any other per- 
ſon may do. Burrow's Setil. Caſ. 186. 

H. 21 G. 2. Silton and Wincanton. The father and 
mother of John Milb:urn the pauper came from Silſton 
with a certificate to Mincanton. The ſaid pauper was 
afterwards born in Mincanton, and at 12 years of age 
was bound out by the pariſh of Silton apprentice to a 
taylor at Horſington for 8 years, and ſerved him there. 
The queſtion was, whether the fon of a certificate per- 


ſon, born in the pariſh to which his father came by cer- 


tificate, and bound apprentice and ſerving an apprentice- 
ſhip to a maſter in a third pariſh, gains a ſettlement in 
the third pariſh by ſuch apprenticeſhip ? By the court, 
The pauper in this caſe was a | perſon at large, as to every 
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other pariſh except Wincanton to whom the certificate was 


delivered; and therefore he gained a ſettlement at Her- 
ſington. Burrow's Settl. Caſes 269. | 

T. 28 G. 2. High and low Biſbopſide and Dacre cum 
Buerley. Jonathan Joy, a taylor, being ſettled in Men- 
with cum Darley, came from thence with a certificate to 


the townſhip of High and low Biſbopſide, where he reſi- 


ded for ſome years. Afterwards, he purchaſed a freehold 
houſe, for the ſum of 101. in the townſhip of Dacre cum 


Buerley : Whereupon he left Biſhopſide and went to inha- 


bit in Dacre cum Buerly, to which place he carried his 
certificate, and delivered it to the proper officer there, 
During his reſidence at Dacre cum Buerley, Fohn T hackrey 
the pauper was bound to him as an apprentice by indenture 


for 7 years; and ſerved his apprenticeſhip accordingly 


with his ſaid maſter, who all the time inhabited in his 
ſaid houſe in the townſhip of Dacre cum Buerley. The 
queſtion was, whether he gained a ſettlement in Dacre 
by ſuch apprenticeſhip. It was argued on the one fide 
that he could not; for his maſter himſelf in that caſe 
reſided under the certificate which he brought with him 
when he came from Biſbopſide, and conſequently the ap- 
prentice could not gain a ſettlement with him at Dacre, 


Unto which it was anſwered, that the maſter did not re- 


ſide as a certificate perſon at Dacre, becauſe living upon 
his own eſtate there he needed to have delivered no cer- 
tificate, and the certificate which he did deliver could 
have no effect at Dacre, as it had before been delivered 
to Bi/hsp/id-, which they ought to have kept for their 


he ought to have produced another certificate. And of 
this opinion was the court, and held that the apprentice 
pre a ſettlement at Dacre, Burrow's Settl, Caſ. 
381. | | | 

7. 28 G. 2. Horſley and Hollingſclough. Horſley gave a 
certificate to Abraham Cope and his family, who went 
with it to Hollingſclougb, where his ſon the pauper was 
born, The pauper at 12 years of age went to Peck, and 
was hired and ſerved for a year there; and then returned 
to Hollingſclougb. The queſtion upon this caſe was, 
whether the fon of a certificate perſon, born in the pa- 
111h to which his parent came by certificate, could gain 
a lettlement in a third pariſh by a hiring and ſervice for a 
year. And the court were clear that this gained a ſet- 
tlement in the third pariſh; and that the caſe of Sil- 
ten and Wincanton was in point, only with this immate- 


Fial difference, that there the ſon's ſettlement was gained 


1 4 by 


own protection, and if a certificate had been neceſlary, E 
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by apprenticeſhip, and here by a hiring and fervice, 
Burrows Seitl. Caf. 385. 


E. 29 G. 2. St. Peter's in Nottingham and Wilford, 


The pariſh of Begſton gave a certificate with one Tren- 
tham to St. Peter's. The certificate man took the pauper 
. Fright to be his apprentice, and the pauper ſerved 

im ſome conſiderable time in Sf. Peter's. Afterwards, 
Trentham the maſter removed to St. Mary's, where the 


| apprentice ſerved him about a year. The two juſtices 


and the ſeſſions were of opinion, that the certificate ex- 
tended to St. Mary's though only directed to St. Peter's 
and conſequently, that the apprentice gained no ſettle- 


ment in St. Mary's. It was moved to quaſh the orders 
of the juſtices, becauſe their opinion was contrary to 


the determination in the caſe of High and lub Biſbopſide, 


iz. that a certificate entends to no other periſh, but that 


only to which it is given: And an apprentice gains his 
ſettlement by the laſt 40 days ſervice; which, in the 
preſent caſe, was at St. Mary's, to which pariſh the ma- 


ſter was not certificated. And the counſel on the other 


{ide gave it up, as being exactly the ſame point with the 
cited caſe of Higb and low Biſbopſide. Burrow's Sett!, 
Caſ. 391. | Rents | 

7. 30 & 31 C. 2. Great Torrington and Bideford. By 
a certihcate from Lancraſs, Mary Bray came to Bideford, 
and inhabited there ſome years. Then ſhe was bound 


apprentice by the officers of the pariſh of Lancraſs, and 


lived under the indenture, at Great Torrington, for ſeve- 
ral years. After the expiration of the apprenticeſhip, 
ſhe hired for a year, and ſerved that year in Bideford. 
The queſtion was, whether by this hiring and ſervice ſhe 
gained a ſettlement at Bideford, to which place ſhe had 
come by certificate. And. it was adjudged (the point be- 


ing clearly given up, as in the former caſe), that having 


ſerved an apprenticeſhip in a third pariſh, ſhe was be- 
come quite clear of the certificate, and therefore was as 


much at liberty to gain a new ſettlement in Biddeford, as 


any uncertificated perſon could he, Burrow, Mansfield. 
357. BPurrow's Settl. Caf. 428. Oo 
And the like was adjudged in the ſame term, in the 


caſe of Teynſtam and Hanbam. Burrow, Mansfield. 358. 


Burrow's Settl. Caf. 429. 


8. A Certificate is diſcharged by an ęſtate of a man's owns 
Altho* the ſtatute of the 9 & 10 V. ſays, that no perſon 
who ſhall come into any pariſh by certificate, ſhall be 
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adjudged by any act to have gained a ſettlement there, 


unleſs he ſhall really and bona fide take a leaſe, of a tene- 


ment of 10 l. a year, or execute ſome annual office in 
the pariſn; yet it hath always been holden, that a man 
may not be removed from his own, whether it come to 
him by deſcent, deviſe, or purchaſe ; and continuing 
thereon 40 days, he ſhall thereby gain a ſettlement, pro- 
vided that in caſe of purchaſe the conſideration bona fide 
paid amount to the ſum of 301, as will appear fully from 
ſeveral caſes hereafter following. 


9. A certificate is diſcharged by a removal. H. 28 G. 8. 
Sudbury and Uttoxeter. Thomas Bladon, being ſettled at 
Sudbury, came by certificate with his wife and children 
to Uttoxeter. Thomas died there, and his wife and chil- 
dren, remaining at Uttoxeter under the certificate, be- 
came chargeable, and were removed and ſent back to 
Sudbury. In about a year after, John Bladon, one of the 
ſaid children, was bound apprentice in the pariſh of Ut- 
zoxeter, and ſerved out his time there. The queſtion 
was, whether by ſuch apprenticeſhip he gained a ſet- 
tlement at Uttoxeter. By Ryder Ch. J. and the court: 
The removal in this caſe to9-Sudbury did reſtore the pau- 
per to a new right of gaining a ſettlement ; for the cer- 
tificate is as it were fundus officio, and is diſcharged by 
the order of removal, It can have its effect but once; 


and after the removal back, it is totally at an end; and 


the certificate perſon is reſtored as fully to the capacity 
of gaining a ſettlement, as if there had been no certi- 
ficate at all. The law is ſo far from looking upon a certi- 


ficate as continuing after an order of removal; that the 


pauper cannot return to the place from which he was 


removed, without incurring a penalty. And it was ad- 


judged that the pauper gained a ſettlement at Uttoxeter, 


10. Whether a certificate is diſcharged by the pauper”s deſert- 


ing it. H. 24 G. 2. Sowerby and Halifax. The pauper's 
father came with a certificate from Halifax to Sowerby, 
and during his reſidence there under that certificate the 
pauper was born, The father died. The widow and 
the pauper her ſon went back voluntarily to Halifax. 
After ſome time, they went with a new certificate from 


Halifax to another place; and having reſided under the 


new certificate for ſome time, they returned again to 


Halifax 
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Halifax. After which, the pauper was bound appren- 
tice in the pariſh of Sowerby to which the firſt certificate 
was given, and there ſerved out his apprenticeſhip. 
And the ſeſſions being of opinion that the pauper, at the 
time of his being bound apprentice as aforeſaid, was not, 
nor ought to be conſidered as a perſon who came into the 
townſhip of Sowerby aforefaid by certificate, he not ha- 
ving lived or reſided within the ſaid townſhip during the 
ſpace of nine years and upwards next before the time of 
his being bound apprentice as aforeſaid, and that there- 
fore he obtained a ſettlement by his apprenticeſhip in 
Sowerby aforeſaid, did therefore confirm the order of the 


two juſtices for ſending him to Sowerby, It was moved 


to quaſh theſe orders of the juſtices. But it appearing 
likewiſe upon the ſtate of the caſe that the indenture was 
not ſtamped, the orders were quaſhed upon that conſide- 
ration, without determining how far the deſertion of a 
certificate ſhall deſtroy the effect of it. Burrow's Settl. 
Caſ. 408. 

T. 29 & 30G. 2. Taunton St. Mary Magdalen and 
Taunton St. Fames's. Robert Bagg, the grandfather of 
the pauper, came with a certificate from Taunton St. 
Fames's to Taunton St. Mary Magdalen s. Afterwards he 
went back into the pariſh of Taunton St, Fames's, and 
there had Robert his ſon, the father of the preſent pau- 
per. And afterwards Robert, the pauper's father married 
in Taunton St. James's, and went and lived with his wife 
and family. in a houſe in the ſaid pariſh of Taunton Si. 


James, apart from his father; and had iſſue Robert the 


pauper, born in Taunton St. James s. Robert the grand- 
father died in Taunton St. Fames's. Then Robert the father 
died. And Robert the pauper was bound an apprentice 


by the pariſh of Taunton St. Fames's, into the pariſh of 


Taunton St. Mary Magdalen; and there ſerved his appren- 


ticeſhip. It was urged, that by virtue of the certificate 


given with his grandfather to the ſaid pariſh of Taunton 
St. Mary Magdalen, the ſaid apprentice gained no ſettle- 
ment in Taunton 8t. Mary Magdalen, but continued ſet- 
tled in the pariſh of Taunton St. Fames's which had given 
the certificate. But the court (without going into the 
queſtion whether the certificate act extends to grand- 
children, or whether the ſon of this certificate man was 


emancipated from his father's family or not, as theſe 


points were not neceſſary to be diſcuſſed in this caſe) de- 
livered their opinion, that the certificate it ſelf was of 
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no force, at the time of the grandſon's being put ap- 
prentice in Taunton St. Mary Magdalen's, but was then 


totally at an end, For in ſo long a courſe of time, 


which was 54 years after granting the certificate, and 
after ſuch a deſertion, it was reaſonable to conclude that 
there was an end of it. It was abſolutely waved and 


* deſerted. And the father and grandfather of this pauper 


could not have gone to St. Mary Magdalen's again with» 
out a new certificate. It is a good deal like the caſe of 
Uttoxeter, where the certificate was conſidered as fundtus 
officio, and as if it had never at all exiſted ; being in that 
caſe totally at an end, as being ſatisfied, and having had 
its full and whole effect, by the removal of the paupers 
(under an order of juſtices indeed) to the pariſh who had 
given that certificate. And in the preſent caſe, the cer- 
tificate being at an end, the apprenticeſhip of Robert 
Bagg the pauper will have juſt the ſame effect, as if no 
ſuch certificate had ever been given at all, or were any 
ingredient in the caſe; that is to ſay, the apprentice is 
ſettled in Taunten St. Mary Magdalen's. Burrows Settl. 
Cal. 1 8 > | 

But where there is not ſuch length of time, it ſeem- 
eth, that merely going away, and not returning imme- 
diately, will not vacate a certificate, As in the caſe of 
Spotland and Caſtleton, H. 5 G. 3. The pauper John 
Hamer was bound apprentice to a certificate man at Ca- 
fileton, and ſerved his maſter at Caſtleton for ſome years. 
Then he removed with his maſter to Spotland, where he 
ſerved him 40 days and upwards ; and then was married 
to a young woman whole parents lived in Ca/ileton ; and 
till the expiration of the apprenticeſhip, which was up- 
wards of half a year, the apprentice worked in the day 
time with his maſter in Spolland, but went and lodged 
with his wife at her parents houſe at Ca//leton. It ſeem- 
cd to be agreed by the court (independently of a certift- 
cate) that wherever the ſervant or apprentice lodges, there 
is his ſettlement. And in this caſe, 'it was urged, that 
the certificate was out of the queſtion. For by the ap- 
prentice reſiding with his maſter 40 days in Spotland, he 
had gained a ſettlement there; as they did not reſide in 


Fpolland under the certificate. Conſequently, he came 


back from Spotiand to Caſtleton free from the certificate, 
juſt as if there had been no certificate at all. And by 
lodging there above 40 days, he gained a ſettlement 
there, ſubſequent to that he had gained in Spatiand. On 
ene other hand, it was agued, that the certificate was 


al 
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ſtill ſubſiſting, and the maſter's removal to Spotland was 
voluntary, and not under any order of removal. The 


Pooꝛ. (Certificate.) 


maſter is not ſtated to have gained any ſettlement in 
Spotland. So that he continued a certificate man to Ca- 


fileton ; and the apprentice was part of his family. By 


the court: The maſter, who was a certificate man at 
Cafileton, gained no new ſettlement in Spotland; and the 
pauper ſtill remained an apprentice to this certificate 
man. The maſter may ſtill go back to Ca/tleton, the 


Pariſh to which he was certificated, Indeed, it hath 


been determined, that if a certificate perſon goes to an- 
other pariſh, and becomes chargeable to it, and is by an 
order of juſtices removed from thence to the pariſh 
which gave the certificate, then the certificate is at an 
end, it is ſatisfied, it is fumctus officio, and it can have its 
effect but once. But here the removal is voluntary, not 


by ſorce. The certificate ſubſiſts. And the'apprentice 


remains part of his maſter's family. He was ſo at Spot- 
land; and all along continued to be ſo. The certificate 
act ſays, that the apprentice ſhall not gain a ſettlement in 
the pariſh to which his maſter came by certificate. But 


as this apprentice hath gained an intermediate ſettlement, 


he ought to be ſent to that ſettlement which he hath in- 


termediately gained. And the court were unanimous, 
that his ſettlement was at Spotland. Burrow's Settl. Cal, 


527. 


How far baſtards 
are to be ſettled 
where born. 


iu. Of ſettlements by birth; viz. of baſtards, and 
others. ee 


1. Of baſtards, 


Note: It is not in this place queſtioned, who ſhall or 
ſhall not be deemed a baſtard, but the ſettlement only is 


conſidered of ſuch as are firſt ſuppoſed to be baſtards - 


other matters relating to them, as concerning their filia- 
tion, and maintenance, and the like, are treated of under 
the title Baſtards, ” | 

A baſtard child is prima facie ſeitled where born ; And this 
was the ancient genuine ſettlement ; and a perſon could 
have no other, until he had reſided for a certain time, as 
is aforeſaid. | 

But this rule admits of divers exceptions ; which are 
as follows : | | 


(1) If 
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(1) If a woman comes into a place by privity and col- Buffer born ina 
lution of the officers where ſhe belongs, and is there deli- place by colluti> 


vered of a baſtard ; ſuch baſtard gains no ſettlement, not- m_ 


withſtanding its birth. Caſes of S. 66. | 
And in the caſe of Ma/ters and Child, N. 10 IF. It was 
ruled, that if a woman big with child of a baſtard, and 
ſetiled in one pariſh, is perſuaded to go into another, and 
there be delivered ; this fraud will make the pariſh charge- 
able where the mother was ſettled, though the child was 
not born there: But if a woman, with child of a baſtard, 
come accidently into one pariſh, and is perſuaded by ſome 
of the pariſhioners to go into another pariſh, which ſhe 
doth, and there is delivered, this ſhall not charge that pa- 
riſh which perſuaded her. 3 Salk. 66. | 
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(2) Alſo, If a baſtard is born under an order of remo- Baftard born af. 
val, and before the mother can be ſent to her place of ſet- ter the order of 
tlement, being hindered by water or otherwiſe ; ſuch ba- eee 


ſtard ſhall not be ſettled where ſo born, but at the mother's 
ſettlement. M. 10 An. Icłleford and Great Milton. Seff. 
5 C. V. 1. 33. Caſe of S. 6b. 
#1 (3) So alſo, If the officers are carrying a woman b 
= the road in tranſitu; the baſtard ſhall go with the mo- 
ther where ſhe is going, by virtue of the order notwith- 
: ſtanding the birch. E. 
| of S. 66. 


f O 


baſtard child. At the ſeſſions, Peram appealed, and the 


| } Juſtices adjudged the woman to be laſt ſettled at Much- 


Waltham, and ordered her to be ſent back thither. After 
. which, an order was made, to ſettle the child at Peram ; 
which it was moved to quaſh, becauſe though regularly 
baſtards muſt be maintained where born, yet in this caſe, 
where there ſeems to be a contrivance it ſhall not be fo. 
The court ſeemed to agree to this, and a rule was made to 
ſhew cauſe, but none was ſhewed. 2 Salk. 474. 
And further, In the caſe of Maſtbury and Colon, H. 
2 An. A woman big with child was removed by order of 
the juſtices, from Meſtbury to Cofien : And, pending the 
order, before the next quarter ſeſſions, ſhe was delivered of 
a lgſtard child. Caſton appealed, and thereupon the order 
of the two juſtices waas reverſed ; but the child was ſent 
back to Cęſlon as the place of its birth. But by the court, 
| | | the 


out, 


10 An, Fane Grey's caſe, Caf. ®* 


appeal. 


Baftard born in 
= virtue of an order of removal, and ſhe be delivered on Ins- 


(4) Again, In the caſe of Much-Maliham and Peram, Baſtard born af- 
M. 8 IV. A woman big with a baſtard child was removed wer the removal | 
1 by order of two juſtices from Much -· I altham to Peram. i 

Ie Before the next ſeſſions, ſhe was delivered at Peram of a 
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the birth at Coſton, did not ſettle the child there, becauſe it 
was under an illegal order procured by Weſtbury, which 
arder being reverſed, the matter is no more than this, that 
they unjuſtly procured the woman to go thither. And 
Holt Ch. J. faid, Though here be no fraud in this caſe, yet 
here is a wrongful removal, and the reverſal makes all void 
ab initio: Fraud, or not fraud, is not material in this caſe; 
but the ſettlement of the child depends upon the removal, 
for if that was wrong, they ſhall not eaſe themſelves by it. 
I Salk, 121. 2 Salk, $32. 
Baftard born in (5) So alſo, By the ſtatute of the 17 G. 2. c. 5. Where 
any woman, wandring and begging, ſhall be delivered of 
a child, in any pariſh or place, to which ſhe doth not be- 
long, and thereby becometh chargeable to the ſame ; the 
churchwardens or overſeers may detain her, till they can 
fafely convey her to a juſtice of the peace. And if ſuch 
woman ſhall be detained and conveyed to a juſtice as 
aforeſaid, the child of which ſhe is delivered, if a baſtard; 
ſhall not be ſettled in the place where ſo born, nor be 
fent thither by a vagrant paſs; but the ſettlement of 
ſuch woman ſhall be deemed the ſettlement of ſuch child. 
l 
ml how 4 (6) A child born in the houſe of correction, ſhall be 
ptiloa. ſent to the place of its mother's ſettlement. 2 Bulſir. 
3 
, And in the caſe of Bing and the county gao? of Here. 
ferdjhire, H. 2 G. A baſtard was born in the county gaol : 
Reſolved, that the ſettlement was with the mother. S/. 
g I. 94. | yh . 
Baſtard born un- (7) T. 5 G. New Windſor and White Waltham. The 
det a certificate, pariſh of I hite NMaltbam gave a certificate to a man and a 
| woman ſuppoſed to be his wife, with which they went 
into the pariſh of New Vindſor, and had there fx chil- 


dren. Afterwards, the woman ſwearing they were nevet - 


married, the queſtion was, whether (upon that ſuppo- 
fition) the children, as baſtards, ſhould be ſettled in the 
pariſh where they were born, or in the pariſh which gave 


the certificate with their father and mother? And by 


the court there is no doubt but the baſtard of a certt- 
ficate perſon is ſettled in the place of his birth, for he is not 
fuch an iſſue as will follow the ſettlement of his father or 
mother, neither is ſuch baſtard his or her child within 
the intention of the ſtatute, ſo as to be ſent back with 
the parent. Str. 186. „„ 45 
But in this caſe the point turned chiefly upon the cer- 


tiſicate's being concluſive {for as the pariſh had given a cer- 
7 _ tificate 
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tificate with the man and woman, as huſband and wife, 


the court held that they were not afterwards to be ad- 
mitted to diſpute the validity of ſuch marriage, but ad- 


judged the children to be ſettled in the pariſh granting 


the certificate); Therefore in the caſe of Heiton and 
Lidlinch, T. 15 G. 2. the matter came under debate 
again; which was thus: A ſingle woman went into the 
pariſh of Lidlinch, with a certificate from Helton ; lived 
there a year, and then had a baſtard child. The ſole 
queſtion was, Whether the child ſhould be ſettled in the 
pariſh where born, or in the pariſh giving the certificate? 
By the court ; The certificate muſt be taken to be good, 
and all fraud to be laid out of this caſe, it being a year 
that ſhe dwelt in the pariſh, before ſhe was delivered of 
the child; and wherever this court, in determining a 
ſettlement, adjudges upon the point of fraud, that fraud 
muſt be expreſsly ſtated ; for as fraud 1s odious, it is ne- 
ver to be preſumed. The caſes hitherto adjudged as to 
this point, have either depended on point of fraud, or an 
illegal removal. So where the child is born in a gaol, 
he ſhall be fettled in the pariſh where his mother is; for 
ſhe ſhall be conſtrued to be in cuſtody of the law, and in 
all other reſpects a pariſhioner. But the preſent caſe 
ftands intirely on the 8 & 9 . which for the encourage- 
ment of labour and induſtry, gave power of removing 
perſons by certificate, which certificate obliges the pariſh 
to whom given to receive and continue them in that pa- 
Tiſh, till they become actually chargeable, and then ſuck 
perſon is to be removed, together with his or her Family, 
and in another place, with his or her children, to the 
place from whence the certificate was brought. The 
queſtion then is, whether the baſtard is included under 
the words family or children? And we take it he is not : 
for the law takes no notice of baſtard children, they are 
filu nullius, filit populi, and are prima facie (ſettled where 
born. Nel/. Baſt. Se. C. J. 2. 170. Str. 1168. Bur- 
row's Settl. Caf. 187. 

T. 19 C20 CG. 2. Hie and Hipperbolm cum Brighouſe. 
Two juſtices made an order for the removal of John 
Catton otherwiſe Speight, being a baſtard, from Myfe to 

Hipperbolm the place of his birth, Upon appeal, the ſeſ- 
lions quaſhed that order. The caſe was : Sarah Catton, 
mother of the pauper, came on the 25th of March by 
certificate from Shelfe to Hipperholm, being then preg- 
nant with a baſtard child, namely, the ſaid John Catten 
otherwiſe Speight the pauper; and was W 8 

| 8 pri! 
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April following, delivered of bim at Hipperbolm. The 
ſeſſions, being of opinion that the ſaid John Catton the 
pauper, by reaſon of the ſaid certificate, did not gain a 
ſettlement in Hipperholm where he was born a baſtard as 
aforeſaid, diſcharge the original order. The certificate 
it ſelf was returned by the certiorari, which undertook 
that Shelſe ſhould provide for her and her child, when- 
ever they ſhould become chargeable. It was moved to 
quaſh this order of ſeſſions, upon this objection, that 
the juſtices at the ſeſſions had miſtaken the law; in ſup- 
port whereof was cited the caſe of Helton and Lidlinch. 


On a rule to ſhew cauſe, the counſel on the other fide 


inſiſted, that SHelſe was the laſt legal place of ſettlement 
of the pauper. And they argued that this caſe is clearl 

diſtinguiſhable from that of Helton and Lidlinch. For 
here the woman is ſtated to be then pregnant with a baſtard 
child, and the certificate expreſsly undertakes to provide 
for her and her child : ſo that Shelfe plainly had this ve- 
ry child in contemplation, no other child being named 
or hinted at. Unto which it was anſwered, That by the 
expreſs reſolution in the caſe of Lidlinch, a baſtard of a 
certificate woman is ſettled where born; and fraud ſhall _ 
never be preſumed, where it is not ftated. The queſtion 
therefore is, Whether the unborn baſtard is to be conſi- 
dered as certificated. *Tis true, a certificate is conclu- 
five againſt the pariſh who gives it: But that is only in 
ſuch points as are included in the certificate. This cer- 
tificate, undertaking to provide for her and her child, 
muſt mean a child in being. If ſhe had no other child, 
they ſhould have ſtated the matter ſpecially, ——Lord 
chief juſtice Lee and Mr. juſtice Wright agreed, that they 
muſt take the child referred to by the certificate to be a 
legitimate child then in being. And Mr. juſtice Feſler 
obſerved (to which obſervation the other two juſtices 
agreed), that it did not at all appear, that the pariſh 
who gave the certificate #new that the woman was then 
with child. And he added, that there were many inſtan- 
ces where women were near their time, without being 
known to be ſo. The counſel for Hipperholm propoſed, 
that it ſhould go back to the ſeſſions to be more fully 
ſtated. But their opponents ſaid, and the court agreed, 
that could not be done without conſent. And the coun- 
ſel for /Z3ke refuſing to conſent, the court were of opi- 


nion that the rule muſt be made abſolute. And the or- 


der of ſeſſions was quaſhed, and the original order af- 
firmed, Burrow's Settl, Crfe 263. 1 cls 


3 


to its place of ſettlement. 
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[If the certificate had undertaken to provide for ?he 
child ſhe was then pregnant with, it might have been fur- 
ther conliderable, how far ſuch obligation was binding 
upon the pariſh from whence the certificate came. The 
pariſh officers could not certify that the child unborn was 
an inhabitant legally ſettled within their pariſh, for that 
would be abſurd; and to promiſe to provide for a perſon 
who was not, and poſſibly never might be ſettled with 
with them, is a matter out of rhe extent of their juriſ- 
diction, ] 8 

(8) Hitherto concerning the ſettlement of a baſtard 


child : But notwithſtanding the child's ſetilement, yet ne- 


veriheleſs if the mother and the child have different ſettle- 
ments, it ſeemeth that the baſtard child, even as all other 
children, ſhall go with the mother for nurture until the age 
of ſeven years, and be maintained at the charge of the pa- 
riſh where the mother is ſettled, as a neceſſary appendage of 
the mother, and inſeparable from her: for there doth not 
ſeem to be any law to force the child from the mother, or to 
compel the pariſh where it was born to maintain it whilſt 
it is out of their pariſh, | | 

As to its being inſeparable from the mother, the follow- 
ing caſe happened, MA. 3 G. 2. Steffretb and Walford. The 


baſtard child, of two years of age to another pariſh at a 
diſtance from the mother, being the place of its birth. It 


Was objected, that the child being a nurſe child, they can- 


not ſeparate it from the mother, by reaſon of the care ne- 
ceſſary to nurture ſo very young a child; which none can 
be ſuppoſed ſo fit to adminiſter as the mother of it; and 


therefore it ſhould have been ſent wich her to the place of 


her ſettlement, And it was quaſhed by the court for that 
reaſon. S/. C. V. 2. 99. 

But altho' the child may not be ſeparated from the mo- 
ther, yet if ſhe voluntarily deſert it, it ſeemeth that the 
cauſe of nurture then ceaſeth, and that then it may be ſent 

(9) E. 8 G. 2. St. Peter's and Old Sꝛoinford. Two 
juſtices remove Jeſeph the ſon of Foſeph Haighington from 
St. Peter's to Old Swinford, as a baſtard born there on the 
body of Hannah Ate, On appeal, the ſeſſions quaſh 
the order, and ſtate the caſe ſpecially : That Foſeph 
Haighington, the father, gave evidence in court, that for 
7 years together, he travelled with the ſaid Hannah Aſte 
as wandering perſons from place to place, till the death 
of the faid Hannah Aſee, which was about 15 weeks 

l U ſince; 
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Baſtard not to be 
re moved whilſt a 
nurſe child. 


order was, to remove a woman to her ſettlement; and her 


Evidence of ha- 


ſtardy after the 
mother's d.ath. 
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| fince; and that during all that thime they cohabited and 
Jay together as man and wife; and it did not appear, 
that the marriage was ever queſtioned in the life time of 
the ſaid Hannah : That during the time that he and the 
ſaid Hannah did ſo cohabit as man wife, ſhe was deliver- 
ed of three children; that the ſaid Jeſeph, one of them, 
who was the perſon removed by the ſaid order, was born 
in the ſaid pariſh of Old Swinford : That the ſaid Foſeph 
and the other two children were reputed as his children, 
and baptized as the legitimate children of him and the 
ſaid Hannah : That he and the ſaid Hannah Aſke were 
never married. And it appearing to the ſeſſions, upon 


the evidence of the ſaid Foſeph Haighington that the ſaid 


Joſeph the infant was born during the time that the ſaid 
Joſeph and Hannah did cohabit and he together and were 
reputed as huſband wife, and there being no other evi- 
_ dence, they were of opinion that the evidence of the ſaid 
Joſeph Haighington could not ſupport the order, ſo as to 
battardize the ſaid Jeſeph the infant removed. And in 
fupport of the order of ſeſſions it was obſerved, that this 
man could not be a proper witneſs in the caſe; for na 
body can be adjudged a baſtard without the evidence of 
the woman, But by lord Hardwicke Ch. J. There is no 
ground to ſupport the order of ſeſſions. It is an appa- 


rent fact, that this man and this woman were never mar- 


ried. And what is there to make him an incompetent 
witneſs, It was an objection to an order of baſtardy 
two terms ago, K. v. Willey, that it was founded upon 
the evidence of a married woman, which ought not to 
be admitted to diſcharge her huſband. But this man 
doth not ſwear to diſcharge himſelf: For whether he be 
the legitimate, or only the natural father of the child, 
he is equally bound to maintain it. Burrow's Settl, Caf. 
25. | 1995 


2. Of legitimate children. 


How fer Tegiti- In the cafe of Rickmanſworth and St. Giless ; A child 


mate children was ordered to be removed from the pariſh of Rickmanſworth 
ſhatl be fetiled 


Miete born. . | 
the place of his father's laſt legal ſettlement being not 


known: For where the father's place of haſt legal ſettle- 
ment of a legimate child is not known, there the child 


may be ſent to the place of its birth, as well as an illegi- 


timate one. Back, 246. 
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H. 8 An. Cripplegate and St. Saviour s. A child of 
three years of age was removed from one of theſe pariſhes to 
the other, and it appeared in the order, that they removed 
him there, becauſe he was born there, not having any 
other ſettlement. By the court; The father's ſettlement 
is the ſettlement of the children, when it can be found 
out; otherwiſe the birth of the child prima face is the ſet- 
tlement of the child, until there is another ſettlement 


ſound out. So a baſtard child's ſettlement is its birth, be- 


cauſe it is filins nullius; ſo if they cannot find out the ſet- 
tlement of a lega] father, the birth is a ſettlement of the 
child. If a child be dropt in a pariſh, they may remove 
him to the place of his birth, or where his father's ſettle- 


ment was; and the ſettlement by birth is only guouſgue they 
find the father's ſettlement ; and if they never can find 
that, it is abſolute upon them. Foley 265. 


But here it is to be obſerved, that in the two caſes 
abovementioned, the point was not in queſtion, whether 


or no if the father had no ſettlement, yet if the mother had 


a ſettlement, ſuch children ſhould follow the mother's ſet- 


tlement, or ſhould be ſent to the place of their birth? And 


there will appear good opinions in the next courſe of ſettle- 
ments, that if the father hath no ſettlement as being a fo- 
reigner, or if the father's ſettlement is not known, yet if 
the mother hath a ſettlement, the children in ſuch caſe 
{ſhall not be ſent to the place of their birth, but to the place 


of their mother's ſettlement : But the rule intended to be 


drawn from theſe caſes, which is ſufficient for this place, 
and which the caſes will well bear, is no more than this, 
that the place of the birth of a legitimate child is the fettle- 


ment of it, until another ſettlement be found out. 


By the 13 C. 2. c. 29. for confirming and inlarging the 


powers given by charter to the governors and guardians of 
the hoſpital for the maintenance and education of expoſed 


and deferted young children, it is provided, that no child, 
nurſe, or ſervant, received or employed in ſuch hoſpital, 


ſhall by virtue thereof gain any ſettlement in the pariſh 


where {uch hoſpital ſhall be fituate ; and conſequently the 
ſettlement of foundlings is not different from that of all 
other perſons : that is, if they are legitimate children, they 
ſhall follow their father's ſettlement, if known; if not, 
then their mother's ſettlement; if neither of theſe is known, 
or if they are baſtards, they ſhall be ſettled where they 
were born; if that cannot be known, which is properly 
the cafe of a foundling, this ſeemeth to fall under the ge- 


. ncral rule, that every perſon ſhall be maintained and pro- 


U 2 | vided 
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vided for in the place where he happens to be, until a ſet- 
tlement can be found ; for in a chriſtian civilized country, 
no perſon ought to be ſuffered to periih merely for want 
of neceſſaries. Only, in the preſent caſe, the act takes 

| ſuch children off the pariſh, and leaves them to the provi- 
ſion of the hoſpital, b 


308 


iv. Of the ſettlement of children with their parents. 


 Sertſement ofa 1. The birth of legitimate children doth not give them 


legigmate child 2 ſettlement, except where tne ſettlement of their father 
with the pa- 


SES Of and mother is not known, and then only till it is known, 
| Foley 269. | 
At what age a 2. Formerly it was held, that a child ſhall continue with 


cnne may kun a jts parents as a nurſe child, until it ſhall be 8 years of age, 
ſettlement di- 


flint from the during which time it ſhall not be deemed capable of gaining 
parents. a ſettlement in its own right; but by the later reſolutions 
it ſeems to be agreed, that a legitimate child ſhall neceſſari- 
ly follow the ſettlement of its parents as a nurſe child or as 
part of the family, only until it ſhall be.7 years of age; and 
that after that age it ſhall not be removed as part of the fa- 
ther's family, but with an adjudication of the place of its 
own laſt legal ſettlement, as being deemed capable at that 
age of having gained a ſettlement of its own. But it ſeem- 
eth not difficult to determine with exact certainty, at what 
. age a child may have acquired a ſettlement of its own, di- 
ſtinct from the parents ſettlement, For by the 5 El. c. 5. 
. 12. A child of ſeven years of age may be bound appren- 
; tice to a ſhipwright, fiſherman, owner of a ſhip, or other 
; perſon uſing the trade of the ſeas; and by the vagrant act 
'F of the 17 G. 2. A vagrant's child of that age may by the 
1 Juſtices be put out an apprentice : And fo ſoon as he ſhall 
have reſided and lodged in a pariſh for 40 days under the 
indenture, he will have thereby gained a ſettlement. So 
that the preciſe time, when a perſom may have gained a 
ſettlement in his own right, is at the age of ſeven years and 
| 40 days. 

How farchildren 3 E. 10 An. ©. and St. Giles, Order to remove an 
{all follow the infant to the pariſh of St. Giles's ; becauſe it appeared, 
ms s {ettle- that though the father was ſettled at another place, yet 
| ; the child was born at St. Giles. Quaſhed by the court; 
J | for that the place of the ſettlement of the child is with 
| the father, and not the place where the child was born. 

| Se. C. V. I. 18. | ED 
| | | H. 10 G. St. Giles's Reading and Everſly Blackwater. It 
| was ruled by all the court upon argument, that where 2 
1 father 
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father gains a ſecond ſettlement after the birth of his 


child, that ſettlement is immediately communicated to the 
child. And a child may be ſent to the place of his father's 


ſettlement, without ever having been there before. Se. 


C. V. 2. 112,” Sire $80. Lt. Kay 1232 

M. 12 G. 2. Sowton and Sydbury. The queſtion was, 
whether the children, being above the age of nurture, 
ſhall be removed with the father to the father's ſettlement, 
where the children had never inhabited? By Lee Ch. J. 
In the caſe of Every Blackwater, the court were of opi- 
nion, that a child might be ſent to the ſettlement of his 
father, though it had never been there before, contrary 
to an opinion of L. Parker in a former caſe. And he ſaid 


the true diſtinction, I think, is, that where children have 


gained no ſettlement, but continue part of their father's 
family, they ſhall follow their father's ſettlement. S. 


- C:#, $+ T6. mn Is: 


T. 2. An. Comner and Milten. A man ſettled at Comner 
and having ſeveral children born in that pariſh, afterwards 
removed to Milton with his children, and gained a ſettle- 
ment there; and becoming very poor, his children born 
in Comner, were by an order of two juſtices ſent to Cam- 


ner, Viz. thoſe that were under ſeven years old; the ju- | 


ſtices apprehending, that the place of their birth was the 
place of their Jawful ſettlement. And this order being 
removed into the king's bench by certiorari, it was inſiſted 
to maintain the order, that the children had gained a ſettle- 


ment in Cemner by birth, which was not altered or de- 


feated by any ſubſequent act of their father in gaining a 
ſettlement at Milian; for his children were with him 
there only as nuiſe children, and his ſettlement ſhall not 
be the ſettlement of the children, But by Holt Ch. J. 
The place where a baſtard is born, is the place of his 


ſettlement, unleſs there is ſome trick to charge the pa- 
Tiſh ; but the place where legitimate children are born, is 
not the place of their ſettlement, for let that be where it 


will, the children are ſettled where their parents are 
ſettled ; as for inſtance, if the father is ſettled in the pa- 
riſh of H. but goes to work in the pariſh of B. and before 
he gains any ſettlement there, has a ſon born in the pa- 
rith of B. and then dies; this child may be ſent to the 
pariſh of H. for it is not the birth, but the ſettlement of 
the father, that makes the ſettlement of his child ; and if 
the father hath gained a new ſettlement for himſelf, he 
hath likewiſe gained a new ſettlement for his children, 
who do not go with him to his new ſettlement as nurſe 
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children, but as part of his family. 2 Salk. 528. 3 Salk, 
2 

14 7. 7 G. Eaſiwdhay and Heſtuvoodhay. Upon appeal 
from an order of two juſtices, for the removal of Robert 
Baker, from the pariſh of /Y:/tweordhay to the pariſh of 
Eaftwicdbay, the ſeſſions ſtate the fact ſpecially for the 
opinion of the court: That forty years ſince, Thomas 
Hafer, the father of this Robert, was ſeiſed in fee of a 
freehold eſtate in the pariſh of Hamſtead Marſhal, where 
he lived till the year 1697, and had this ſon Robert, who 
was at that time eight years old: That in 1697, Thomas 


the father and all his family removed to Chevely, where 


he rented a tenement of 20]. a year, for two years: That 
in 1699, he purchaſed a copyhold eſtate of 111. a year 
in the pariſh of /Ye/{wozdhay, whither he removed with 
his ſon and ſervants, and ſeryed churchwarden and other 
pariih offices, and paid taxcs, and ſtaid there till the year 
1716: '{ hat in 1716, he purchaſed a cottage of 11. 12s, 
b d. a year in Kaſtwordhay, and went and lived upon it 
till his death: but Robert the ſon ſtaid behind in Mes- 
windhay, where he married a wife, and has worked ever 
linge on his own account, and that he is 30 years old, 
Upon the whole the ſefſions confirmed the order of the 


two juſtices for his ſettlement at Eaf/twordbay. It was 


moyed to quaſh the order of ſeſſions, for that the ſetile- 
ment of KRolert the ſon is either at Hampſtead Maryhal, 


where he was born, and where he lived till eight years 


old; or if it ſhould be carried ſo far, as that he gained a 
new ſettlement with the father, by removing with him 
as part of his family, according to the caſe of Cumner and 
Milton, yet that can carry him no farther than /Ye/twood- 
bay, which is the laſt place to which he accompanied his 
father; but let the ſettlement be in either, it is not ma- 
terial now; the only queſtion being whether here is any 
ſettlement in Za//woodhay, tor which there is no colour. 
On the other hand, it was inſiſted, that let the ſon be of 
what age he will, he ſhall follow the ſettlement of the fa- 


ther, till he gains one by his own acquiſition ; and it ap- 


pearing be had never done any thing to gain a ſettlement 
by act of his own, either in Ham/tead Marſhal, Chevely, 
or P+/iwooahay, then be muſt follow the ſettlement of the 


facher as well in Za/twoodhay as in any of the reſt, Pratt 


Ch. J. The queſtion is not, where this man and his fa- 
mily are ſettled, but whether their appears a ſettlement of 
him in Eaftwordhay ” If he had gone thither with his fa- 
ther, as part of the family; poſſibly it might have is: 
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a ſeitlement of him there: but by ſtaying behind, he was 


divided from his father, and therefore there is no colour 


to make it a ſettlement in Ea/twoodbay. I think his ſet- 
tlement is in J/e/twoodhay, which was the laſt place where 
he lived as part of the father's family. To which the reſt 
of the court agreed: And the order was quaſhed. Str. 

38. | | 
K. 2 G. 2. St. Michaels Caſiany in Norwich and St. 


Matthew's in Ipſwich. Two juſtices made an order, to 


remove Edmund Williams, Anne his wife, and Edmund So- 


lomon, and Amy, children of the ſaid Edmund the father, 
from the pariſh of St. Michael in Norwich, to the pariſh 
of St, Matthew in Ipſwich. Upon an appeal from this 
order, the ſeſſions ſtated the matter ſpecially, viz. That 
Edmund Williams the elder, father of Edmund Milliams the 
father of the ſaid children, was ſettled at Shipton Mallet in 
Somerſetfhire ; and afterwards removed to Bruton in the 
ſaid county, and had a writing given him from S$hrptor 
Mallet, acknowledging bis legal ſettlement to be there 
by virtue of which he continued at Bruton for 20 years, 
where Edmund the ſon was born; and that he continued 
there with his father till he was nineteen years of age, 
and was bred up to his father's buſineſs of a woolcomber. 
Then Edmund the ſon left his father, and came to Nor- 
wich, and there he married two wives; by the firſt he had 
Edmund the grandſon; and ten years after his wife died. 
Then he married Anne his now wife; by whom he had 
Solomon and Amy two other children; ſince whoſe birth, 
about two years ago, Edmund Milliams the grandfather 
gained a new ſettlement at St. Matthew's Ipſwich : But 
Edmund the ſon hath never lived with his father at [pſwwich, 
or any where elſe, ſince he lived with him at Bruton. 
The queſtion was, whether the perſons removed, to wit, 
Edmund the ſecond, his wife, and three children, ſhould 
follow the ſettlement of the grandfather at pfaurch, or 
whether they ſhould not be looked upon as ſeparated from 
the grandfather's family, eſpecially after ſo long an in- 
terval of time? Mr. J. Reynolds; I do not ſee how the fa- 
ther can gain a ſettlement for the ſon, ſo many years af- 
ter the ſon has left him. Lord Ch. J. Raymond; I think 
it is odd, that an old man of ſixty, who has left his father 
for 40 years, ſhall follow the ſettlement of his father, as 
oft as bis father removes. In the caſe of young children 
it is otherwiſe ; for they cannot be ſevered from their pa- 
rents, becauſe of nurture. And by the whole court : The 
reaſon why we enquire into the ages of children is, be- 
U 4 cauſe 
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opinion was the court; who held, that the pauper ceaſed 


living ſeparate and diſtinct from his father. Burrow's 


a child was born, The father dies in the king's ſervice, 
Ihe queſtion was, who ſhall keep the child? It was ob- 
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cauſe if they are grown up, and above ſeven years old, 
they may gain a ſettlement by their own act; but it is 
almoſt a contradiction in terms to ſay, that a man who 
has lefc his father 40 years, ſhall follow the ſettlement of 
his father. Sg. C. V. 2. 129. Str. 831. 

H. 21 G. 2. Bugden and Ampihill. Fobn Green, fa- 
ther of Thomas Green the pauper, came by certificate from 
Reyſten to Ampihill. They remained together at Amptbill 
under the certificate, till Thomas the pauper came of age. 
Then Thomas the pauper, being upwards of 21 years of 
age, married in Amptbill, and left his father, and lived 
there with his wife and children diſtinct from his father, 
till removed by the preſent order. Three years after the 
marriage of Thomas, 12 the father removed from Ampt- 
hi to Bugden, and there gained a ſettlement : But Thomas 
the pauper never lived there. It was argued, that here 
was a good ſettlement of the pauper at Bugden, for that 
the Jaſt ſettlement of the father would be the legal ſettle- 
ment of the ſon, unleſs the ſon had gained a new ſettle- 
ment of his own. On the other hand, it was inſiſted, that 
as the ſon did not live with his father at Bugden, he could 
not gain any ſettlement there, being no part of his fami- 
ly; and the rather, becauſe he had an independent and 
diſtin family of his own at another place. And of that 


to be part of his father's family, upon his marrying and 


Settlem. Caf. 270. 

5 H. 10 G. St. Giles's ny Everſly Blackwater, Tho' 
the place of the birth of a child, where the father hath 
no ſettlement, 1s the place of the ſettlement of the child ; 
yet where the father hath gained a ſettlement, his chi- 
dien, though born in another pariſh, ſhall be locked on 
as ſettled at the place of their father's laſt legal ſettlement, 
and ſhall be removed thither, as well after the death of 
their father, if occaſion requires, as in his life-time, ſup- 
poſing they have gained no ſettlement of their own. L. 
Raym. 1332. Str. 580. | 

7. 8 V. K. and Luckington, Horbell and his wife were 
ſettled at Luchington, and came to St. Auſtin's, and there 


jected, that it was ſettled where born ; for that they could 
not ſend it to the father, when he was dead. But by Holt 
Ch. J. The death of the father doth not alter the child 8 
ſettlement. Comb, 380. | g 
0 


into the pariſh of St. George, with her fix children, and 


| ſo does the law; and every argument tnat holds for their | 
ſettlement with the father, holds as to their ſettlement 1 


daughter aged 14 years. The widow removed to Paulſ- 
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So if the father dies before the child is born; yet the 
child ſhall be ſettled where the father was ſettled before 
his death. M. 5 An. Q: and Clifton, Viner. Settlem. J. 

6. M. 1 G. St. George's and St. Katherine's. A man Father dead and 
ſettled in St. Katherine's, married, and had ſix children erat 
born there, and died. After his death, the widow goes ; 


rents a houſe of 121. a year, and lives in it with her 
children four months. The fingle queſtion was, Whe- 
ther the children ſhould be ſettled where their father was 
laſt ſettled, or have a ſettlement with the mother in the 
pariſh of St. George? and the whole court were of opi- 
nion, that the fix children were ſettled in the pariſh of bt 
St. George, where the mother's laſt ſettlement was. And | 
by Parker Chief Juſtice, There is no diſtinction be- 1 
tween the ſettlement of children with the father or mo- i 
ther ; for they are as much her's as the father's, and nature | 
obliges her, as much as the father to provide for them ; 


with the mother. The reaſon why children ſhall not 
gain a ſettlement, where the widow gains a ſettlement 
only by intermarriage, is, becauſe it 1s then not her fa- 
mily, but her huſband's ; and ſhe cannot give the chil- 
dren any ſuſtenance without the huſband's leave. But 
in this caſe, ſince ſhe is equally puniſhable with her huſ- 
band for deſerting her children, and therefore could not 
leave them behind her, they muſt gain a ſettlement with 
her. Foley 254. Sefſ. C. V. 1. 69. 

H. 13 G. Woodend and Paulſpury. John Buncher was 


ſettled at Moodend, and died, leaving a widow and one 


fry, into a meſſuage and tenement of her own for lite, 
and took her daughter with her, and the daughter lived 
with her there two years. And the queſtion was, Whe- 
ther the daughter gained a ſettlement at Paulſpury? And 
it was adjudged that ſhe did; becauſe the mother being a 
widow, having gained a new ſettlement after her huſ- 
band's death, the daughter gained a ſettlement alſo as part 
of her family. And there is no difference between a fa- 
ther's gaining a ſettlement, and a mother's, in ſuch a 
caſe as this; for the mother is obliged to provide for her 
children after her huſband's death, as the father was when 
living; and ſhe could not leave this daughter behind her, 
neither could ſhe be removed from her. L. Raym. 1473. 
Fol. 256, Str. 7467” - a 
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T.8& 9 G. 2. Barton Turfe and Happiſburgh. Tho- 
mas Man hired a farm of the yearly value of 1001. in 


Barton Turfe, which he occupied for about three years, 


and died there. After his death his widow removed from 
Barton Turfe to Happiſourgh, and dwelt in a houſe and oc- 
cupicd lands there, of the yearly value of 41. which were 
given to her by the will of her father. And Deborah her 
daughter, being then of the age of 13 years, went and 
lived with her mother as part of her family, for about a 
year and a half. By the court: The daughter gained a 
new ſettlement in Happiſburgb, by living with her mother 
there, as part of her family, upon the mother's own. For 
a child may gain a ſettlement under its mother after the 


father's death, equally as under its father whilſt alive. 


The mother's ſettlement has the fame effect upon the 
child as the father's had. Burrow's Settl. Caſes. 49. 

And the like was held by the court in the ut of Qul- 
ton and Melis, M. 9 G. 2. Ia. 64. . 

7. A. 10 V. Wangford and Brandon. T hree poor 


8 rhe mother mar- men of Il ang, ord came into the pariſh of Brandon, and 


1 352 again. 


there married three poor widows of Brandin, who re- 
ceived relief from the ſaid pariſh ; each of which widows 


had children by their former huſbands, ſome under 7, 


ſome above 7 years of age, It was holden, that the chil- 
dren did not gain a ſettlement in Mang ford, nor were re- 


_ moveable thither, to charge that pariſh. As to the nurſe 


children, they indeed might be ſent thither for nurture 
only: yet ſtill the pariſh of Brandon mult relieve them 
there, and not the pariſh of Zangford. But the children 
avove the age of 7 years ought not to be removed at all ; 


being fettled inhabitants in the pariſh of Brandon. And 
the removal of the mother ſhall have no influence on the 


ſettlement of their children, Carth. 449. 2 Salk, 482. 
Burrow's Cetilem. Caſ. 3. 

In the aforeſaid caſe of Comner ind Milton, 7. 2 An. 
It was ſaid, that if after the death of the father, the mo- 
ther marries again, to a huſband who is ſettled in another 
pariſh ; her children, ſuch of them as are above 7 years 
old, hall rot be removed ; thoſe under ſhall be removed, 
but that only for nurture, for they ſhall be kept at the 
charge of the other pariſh, where their father whilſt living 
was tettled ; and to that pariſh they may be ſent after? 
years old, as to the place of their lawful ſettlement ; for 


this accidental ſettlement of their mother, which was on- 


Iy by the marriage with a ſecond huſband, and as ſhe is 
| | | | now 
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now become one perſon with him, ſhall not gain a ſettle- 


ment for her children. 


And in the caſe of J/codend and Paulſpury aforeſaid, H. 


13G. It was ſaid, that if after the huſband's death the 


wife ſhall marry again, to a man ſettled in another pariſh; 
her children by her former huſband muſt go with her for 


nurture, yet they are no part of her ſecond huſband's fa- 
mily, and therefore gain no ſettlement thereby in the pa- 
riſh where the father in law is ſettled. L. Raym. 1473. 
T. 6&6 7 G. 2. St. Giles's in the Fields and St. Clement's. 
Jacob Maile, the pauper, was an infant of 9 years of 
age. His father's ſettlement was not known: His mo- 
ther's ſettlement before their marriage was known. His 
father died : His mother married a ſecond huſband, who 
had a ſettlement; and ſhe, conſequently, gained a new 
ſettlement by this ſecond marriage. By the court: Ja- 
cob Maile's ſettlement is where his mother was laſt ſettled 
before her marriage with Jacob's father; the new gained 


ſettlement of his mother not being gained in her own 


right, but only in right of her ſecond huſband. And in 
this caſe the court agreed, that where children are ſent 


with their mother for nurture, they are to be ſupported 


at the expence of the pariſh where their legal ſettlement 
is. Burrow's Seitl. Cafes. 2. 

Note, The point in diſpute in theſe caſes was with re- 
ſpect to the ſettlement, and not with reſpect to the main- 
tenance. And it doth not ſeem yet to have been clearly 
determined upon ſolemn argument, how far overſeers of 


the poor ſhall be obliged to maintain any poor perſons not 


reſiding in their own parith ; except only in the caſe of 
perſons reſiding, under a certificate, and in that caſe it is 
their own voluntary act, for they might have refuſed to 
grant the certificate, In a general view, there is an ap- 
parent inconvenience, if the overſeers may be compelled, 
upon different occaſions, to reſort to ſeveral diſtant parts 
of the kingdom (as it may happen} to maintain their poor 
there. On the other hand there is an hardſhip in this 
preſent caſe of children going with their mother for nur- 
ture (which extends alſo to baſtard children) until 7 years 
of age. But if a door is opened to admit theſe, others 
will follow, without a ſpecial act of parliament to pre- 
vent it: for at preſent the Jaw ſeemeth to make no di- 
ſtinction. In practice, no inſtance occurreth of the over- 


ſcers of the poor of one pariſh applying to the overſeers 


of another pariſh, or to the juſtices reſpectively in the 


{ame or in different counties, for a relief towards the 


3 maintenance 
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maintenance of ſuch infants or other like caſual poor. 
And even in their own proper pariſh, where there is a 
workhouſe, the overſeers are not obliged to maintain any 
perſons but only in ſuch workhouſle. 

Father run away, 8. E. 8 G. 2. K. and St. Mary Berkhamſlead. The fa- 

. ther ran away, and the mother went and reſided on an 

ſettlement with Eſtate deviſed to her: One queſtion was, whether the chil- 

the mother, _ dren could gain a ſettlement, by reſiding with the mother 
on ſuch eftate, where the father had never lived ? And it 
was held by Lord Hardwicke Ch. J. That as it did not 
appear that the father was dead, the court muſt ſuppoſe 
him to be living; and in ſuch caſe, the children could 
gain no ſettlement but what was derived from their fa- 
ther : But the matter was afterwards referred to the judges 
of aſſize. Sef}. C. J. 2. 182. 

Father having 9. H. 12 GC. Weſiram and Chiding ſtone. An Engliſh- 


no ſettlement, | a 
Whether be man, Whoſe ſettlement was not known, married, had a 


hild ſhall be Child, and ran away: The child was then nine years of 


ſettled with the age, By the court, the mother and child ought to be 

_— ſettled, where the mother was ſettled belore marriage. 
Foley 252. 

AH. 3 G. 2. St. Giles's and St. Margaret's. Sarah Ethe- 

rington, with Dorothy her daughter aged five years, was 

removed from St. Margaret's to St. Giles's, as being the 


place of Sarah's laſt legal ſettlement before her marriage, ſhe 


having married an Iriſhman who had no ſettlement : And 
it was adjudged, that Dorothy her daughter ſhall be ſettled 
with her mother in the pariſh of St. Giles, where her ſaid 
mother's ſettlement was before marriage. Fol. 251. 

7. 9 G. K. and St. Paul's, Shadwell. Reſolved by Eyre 
and Forteſcue, that where the father being a foreigner had 
no ſettlement, the children ſhould have the benefit of their 
mother's ſettlement ; for that her right ſhould deſcend to 
them, and they ſhould not be ſent to the place of their 
birth. $S2/. C. V. 2. 113. 

H. 10 G. St. Giles's and Everſly Blackwater. Tt was 
held by the court, that where the father's ſettlement can- 
not be found, yet if the mother's can, the child ſhall have 
the benefit of that. Se. C. V. 2. 112. 

H. 28 G. 2. St. Botolph's without Biſbopſgate, and St, 
John's Wapping. A child of an Iriſhman having no ſettle- 
ment in England, and ſuppoſed to be on board a man of 
war in the Ve Indies, and of his wife being an Engliſi- 
woman, was adjudged to go with the mother to the mo- 


ther” s ſettlement which ſhe had before marriage. Bur- 


row's Settl, Caf. 367. 
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M. 33 G. 2. St, Matthews Bethnal Green, and St. 
Katherines. A man, whoſe ſettlement was not known, 


married a woman who was ſettled in the precin& of St. 
Katherine. They had a fon born in Bethnal Green : which 


ſon married a woman ſettled in the pariſh of St. Leonard 


Shoreditch 5 and had ſeveral children by her. It was ar- 
gued that theſe children ought to follow the acquired ſet- 
tlement of their mother; and not their father's, which was 
only a derivative one from their grandmother, who had 
married a Frenchman that had no ſettlement. But not al- 
lowed by the court; who ſaid, that there is no difference 
between an acquired and a derivative ſettlement, And 
the rule laid down was this; That the child's ſettlement 
follows that of its father, if the father's can be found ; and 
that no recourſe ſhall be had to the mother's ſettlement, 
- till that of the father can be traced no further. And theſe 
children were adjudged to be ſettled at St. Katherine's, 
Burrow Mansfiela. 870. Burrow's Sel. Caf. 482. 
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10. A travelling woman, having a ſmall ſucking child pather and mo- 
upon her, was apprehended for felony, and ſent to the ther both dead, 


gaol, and was hanged: This child is to be ſent to the 


be ſent to the town where the mother was apprehended, 
becauſe that town ought not to have ſent the child to gaol, 
being no malefactor. Read. Poor. Dalt. 168. 

And where a child is firſt known to be, that pariſh 
muſt provide for it, till they find another: By Holt. Ch. 
J. Comb. 364, 372. | 1 


v. Of ſettlement by apprenticeſhip. 


The ſtatutes relating to the ſettlement of apprentices, 
are theſe following; which I will firſt exhibit together 
at one view, and then ſet forth the judgment of the court 
of king's bench upon the ſeveral parts thereof. 


and the child's 


, 8 Pp 5 ſettlement not 
place of its birth, if it can be known; otherwiſe it muſt known. 


By the 13 & 14 C. 2. c. 12. On complaint by the church- gtatutes con- 


wardens or over ſeers of the poor, within 40 days after any 
perſon ſhall come to ſettle in any pariſh, on any tenement under 
10 J. a year; two juſtices (1 Q.) may remove him to the place 
where he was laft legally ſettled, either as a native, houſhold- 
er, ſojcurner, apprentice, or ſervant, fer the ſpace of 4.0 days 
at the leaſl, By the 1 J. 2. c. 17. The ſaid 40 days ſhall 
be reckoned, not rom the time of his coming to inhabit, but 
from the time of his delivering notice in writing. And by the 
SF. tl 1. Net from the time of delivering ſuch notice, but 
from the time of the publication of ſuch nitice in the church. 

| But 


cerning the ſet- 
tlement of ap- 
prentices. 
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But by the ſaid Act of the 3%. , any perſon ſhall be 
bound an apprentice by indenture, and inhabit in any town or 
pariſh, ſuch binding and inbabitation ſhall be adjudged a good 
Settlement, though no ſuch notice in writing be delivered and 
pubuſhed. ſ. 8. 

By the 12 An. ii. I. c. 18. F any perſon, after June 24. 
1713. Hall be an apprentice bound by indenture to any perſon 
reſiding under a certificate, in any pariſh, townſhip, or place; 
and not afterwards having gained a legal ſettlement in ſuch pa- 
riſh, twnſhip, or place; ſuch apprentice, by virtue of ſuch ap- 


prenticeſhip, indenture, or binding, ſhall not gain a ſettlement” 


in ſuch pariſh, townſhip, or place; but every ſuch apprentice 
fhall have his ſettlement in ſuch pariſh, townſhip, or place, as 
if he had not been bound apprentice. ſ. 2. 

And by the 9 10 . c. 11. No perſon who ſhall come 
into any pariſh by a certificate, ſhall be adjudged by any act 
whatſeever to gain a ſettlement in ſuch pariſh, unleſs he ſhall 
bona fide take a tenement of 10 I. a year, or execute an an- 
nual office in ſuch pariſh. (And conſequently not by ap- 
prenticeſhip.) 

And by the 8 An. c. 9. and 9 An. c. 21. The maſter 
ſhall pay duty of 6 d. a pound, for 50 l. or under, and of 124. 

a pound for every pound above, of money, or of things not mo- 
ney according to their value, given with apprentices, and pro- 
portionably for greater or leſſer ſums : Except money given with 
pariſh apprentices, or out of publick charities. The ſum given, 
to be written in the indenture in words at length. And beſides 
the flamps before requiſite, the indentures to be mareover ſtamped 
with another ſtamp, denoting the 6 d. or 12 d. a pound reſpec- 
tively, And if the ſums are not truly inſerted, or duties not 
paid or tendered, or indentures not ſlamped or tendered to be 
flamped within the times limited: ſuch indentures ſhall be void, 
and not auailahle in any court or place, or to any purpoſe what- 

And by the 31 G. 2. c. 11. No perſon who ſhall have been 
bound an apprentice, by any deed, writing, or contract, not 
indented, being fir/t legally /lamped, ſhall be liable to be re- 
moved from the place where he was ſo bound and reſident 40 
days, by any order of removal, or order of ſeſſions, by reaſon 
only of ſuch writing not being indented. 

I. I he ſtatute of the 13 & 14 C. 2. gives power to 
remove perſons within the ſpace of 40 days after they 
come to reſide, but no power to remove them after the 
faid 40 days; and conſequently where the overſeers have 
neglected to remove them for 40 days, they become after- 


wards unremoveable, The ſtatutes of J. 2, and V. 3. do 


reſtrain 


m „ ako < 
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reſtrain ſuch 40 days reſidence to be after notice in wri- 
ting; but the latter clauſe of the ſtatute of V. takes off 
that reſtriction with regard to apprentices ; and the reaſon 


thereof is, becauſe ſuch notice would. be to no purpoſe, 


for that the juſtices cannot upon the complaint of the 
overſeers remove the apprentice from his maſter, that is 


to ſay, they cannot upon complaint of the overſeers make 


void the indenture between the maſter and his apprentice, 
by which the apprentice is bound to live with his maſter, 
and the maſter is bound to keep him; for this can only 
be done upon the complaint of the maſter or apprentice: 
and continuing 40 days unremoveable without notice, is 
the ſame thing as continuing 40 days removeable, but 
not removed, after notice; and conſequently the party 
hath gained a ſettlement. And it is poſſible that the ap- 
prentice may gain as many ſetilements as there are ſpaces 
of 40 days in the term of his apprenticeſhip; and where 


he ſerves the laſt 40 days, there is his laſt ſettlement ; 


Conſequently, he may gain a ſettlement long before his 
maſter ſhall gain one; as where his maſter's ſettlement 
ſhall ariſe from executing an annual office : Or, he may 
gain a ſettlement, whilſt his maſter ſhall gain none, as 
when he reſides upon a tenement under 101. a year: And 
of conſequence, the maſter may be removed, when the 
apprentice cannot be removed; and in ſuch caſe the maſ- 


ter ſhall be neceſſitated to apply to the juſtices, to compel 


the apprentice to go along with him. 
2. E. 21 C. 2. Stratton and Llewannick. Two juſtices Binding to beis 
make an order to remove Stephen Pethics from Llewannics witing. 
to Stratton. And upon appeal, the ſeſſions confirm 
that order. The caſe was; Stephen Pethick the pauper, 
at his age of 14 years, was by his mother (being then a 
widow) placed as an apprentice with his brother in law 
John Petherick, by trade a cordwainer, in the pariſh of 
Stratton, for ſix years, to learn the ſaid trade: but at the 
time of placing him as aforeſaid, no indenture of appren- 
ticeſhip was executed. His mother agreed to pay to his 
maſter 41, in hand, and 41. at the end of three years, 
and his maſter was to find him meat, drink, waſhing, 
and lodging during the ſaid fix years, and his mother was 
to find him cloaths during the ſaid term. All which was 
performed accordingly, And the ſaid Stephen Pethick be- 
lieves, that in or about the laſt year of the ſaid term, 
one part of an indenture was prepared, in order to bind 
him an apprentice to the ſaid John Petherict, purſuant to 
the ſaid contract or agreement ; But he doth not remem- 
ber 
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ber that he executed the ſaid part, or that it was execu- 
ted by his mother and the ſaid John Petherick or either of 
them, nor what is become of the ſaid one part —— {x 
was moved to quaſh theſe orders,' for that all this doth 
not amount to ſuch a.binding as will gain a ſettlement, 
there being no indenture duly executed. The court ſeem- 
ed to think this exception too ſtrong to be anſwered ; and 
made a rule to ſhew cauſe why the orders ſhould not be 
quaſhed : Which rule was afterwards made abſolute, 
without defence, And both orders were quaſhed. Bur. 
row's Settl, Caf. 272. | | | 

H. 22. G. 2. Mawnan and Falmouth. It was moved to 
quaſh an order of two juſtices, and an order of ſeſſions 
confirming the ſame, for removing Fane Luckey from 
Falmouth to Mawnan, upon the foundation of her having 
ſerved an apprenticeſhip there. The objection was, that 
it was only by a parol binding; whereas the act requires 


that it be by indenture. On a rule to ſhew cauſe, the 
counſel on the other ſide acknowledged that it could 


not be ſupported. Burr. Set. Caf. 290. 

3. By the ſeveral ſtamp acts, the indenture is to be 
written on parchment or paper ſtamped with a 2s. 6d. 
ſtamp ; except indentures of pariſh apprentices, which 
are to be on a ſixpenny ſtamp. And there are to be addi- 
tional ftamps (as. aforeſaid) in proportion to the value of 
money or other things given with the apprentice ; except 
money given with pariſh apprentices or out of publick 


charities, | 

T. 17 & 18 C. 2. Llanvair Dyffren Clwyd and Llanli- 
dan. John Edwards, an infant, was by his father bound 
apprentice by indenture, but the indenture was not 
ſtamped. And it was ruled, that the indenture not be- 


ing on ſtamped parchment or paper could not be given 


in evidence at all, being abſolutely void to all intents and 
purpoſes. Burrows Sett. Caſ. 236. | 
M. 16 G. 2. Holbeck and Gilderſon. Peter Orange the 
pauper was bound a pariſh apprentice by indenture ; but 
the indenture being produced, it appeared not to ſtamped, 
It was objected, that by the 5 W. c. 21. which lays a 
duty of 6d, upon the indenture of a pariſh apprentice, 
it is enacted, that ſuch indenture ſhall not be given in 
evidence, nor be available in any court, till the duty 
and alſo a penalty of 51. be paid, and the parchment or 
paper ſtamped. And by the court, This indenture was 
neceſſary evidence to make out the proof of a binding 
by indenture, for that binding could be no otherwiſe 
| proved 
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proved but by the indenture; and the indenture being 
not ſtamped could not be admitted as evidence, and the 


juſtices ought to have paid no regard to it. Burrow's | 


Settl. Caſ. 198. 


H. 4 G. 2. Cuerden and Leyland. On a ſpecial order 


of ſeſſions it was ſtated, that the pauper was bound ap- 
prentice by indenture, and the maſter had 208. paid 
him; that he ſerved three years; but that the ma- 
ſter never paid the duty of 6d. in the pound according 
to the 8 An. c. 9. /. 39. which ſays, that if the duty be 
not paid, the indenture ſhall be void to all intents and 
purpcſes whatſoever. The caſe was referred to Forteſcue 
J. who went the circuit: And he held it a ſettlement, 
becauſe the maſter. had fix months to pay the duty in; 
ſo that during thoſe fix months a ſettlement was gained; 
and it ſhould not be in the power of the maſter to de- 


| feat it by matter ex po? facto. And purſuant to this 


opinion, the ſeſſions held it a ſettlement. But upon de- 
bate in the king's bench, the order was quaſhed ; for 


they ſaid, it was making the indenture good to one pur- 


poſe, when the act of parliament had made it void to all 
intents and purpoſes whatſoever. And tho' it was a 
hard caſe, they could not break thro' the poſitive words 
of the act. Str. 903. Seſſ. C. V. 2. 134. 

But upon payment of the duty and penalty, and a re- 
ceipt thereof from the ſtamp office produced in evidence, 
the writing is made good. 8 Mod. 365. 


E. 13 C. 2. North Owram and Ovenden. The mother 


of Samuel Spencer the pauper propoſed to put him an ap- 
prentice to a maſter at North Owram, who refuſed to 
take him, becauſe he wanted clothes; but propoſed to 
take him, if they would clothe him, or give him money 
to clothe him with, The grandfather of the boy ſaid 
he would do ſo. And it was thereupon agreed, that the 


grandfather ſhould pay 308. to the maſter to clothe the 
boy withal, and that the maſter ſhould take him as an 


apprentice, And in purſuance of that agreement, the 
maſter did lay out 30s. in clothing for the boy. And 
afterwards an indenture was drawn and executed by the 
maſter and the ſaid Samuel Spencer the apprentice : And 
the 30s. agreed to be given and laid out as aforeſaid was 


paid by the grandfather to the ſaid maſter, And in con- 


ſequence thereof, the ſaid apprentice ferved his ſaid ma- 
ſter under ſuch indenture and agreement for fix years in 
North Owram. And in the ſaid indenture a covenant 
was made and mentioned, for the ſaid maſter to find 


Vor, III. X clothes 
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19002 1 | (Settlement by apprenticeſhip.) 


Clothes for the ſaid apprentice during all the ſaid term, 
But in the indenture no mention was made of the ſaid 


ſum of 30s. fo agreed to be given as aforeſaid, neither 


was any duty paid for the ſame, nor was the ſaid inden- 


ture ſtamped with the additional ſtamp required by the 


8 An. c.9. to denote ſuch ſum given with the apprentice. 
It was urged, that the apprentice hereby gained no ſet- 


tlement. Both becauſe'the ſum given with him was not 


inſerted in the indenture in words at length, and alſo 
becauſe the indenture was not ſtamped with the ſaid addi- 
tional ſtamp. By the court: The not inſerting in words 
at length the full ſum received or contracted for, ſubjects 
the maſter to a forfeiture, but doth not make the inden- 
ture void. And upon the ſtate of the caſe, the maſter 
is to be looked upon in no other condition than if he had 
been a ſtranger employed as an agent by the grandfather 
to clothe the boy : And the grandfather was obliged to 
repay him, and did repay him. This clothing was be- 
fore the binding: So that it amounts to no more than 
putting a boy apprentice ready clothed. It is not a 
premium received by the maſter, The ſtatute means 
money given for the benefit of the maſter. But he has 


no benefit from this 30s. He was not obliged to clothe 


the boy before he was his apprentice : And this agree- 
ment was executed before the indenture was ſealed. 
And it was adjudged dug ee gained a ſettle- 


ment under the faid indenture. Burrow's Settl. Caf. 


145. 
H. 28 G. 2. Yarmouth and St. Margaret's in Norwich, 
The pauper William Jachſon was bound and ſerved a ſe- 
ven years apprenticeſhip in St. Julian's Norwich. But it 
appeared that the apprenticeſhip was in conſideration of 
6d. given to the maſter with the ſaid apprentice, and 


no duty was proved to be paid for the ſame. It was ob- 


jected, that this indenture was void to all intents and 
purpoſes, Unto which it was anſwered, that the ſum 
being ſo ſmall, it was not void within the act; and to 
this purpoſe was cited the caſe of Baxter and Farrlam, 


E. 19G. 2. Where the ſame point came in queſtion up- 


on a demurrer, and it was unanimouſly reſolved that the 


legiſlature did not intend that any duty ſhould be paid for 


ſo ſmall a ſum, there being no coin in England ſo ſmall 
as to pay it, nor any ſtamp required by the act for leſs 
than 20s. And on ſhewing cauſe, the point was given 


up by the counſel on the other fide, on the authority of 
the ſaid caſe ; and it was adjudged that the apprentice 


by 
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by this indenture and ſervice gained a ſettlement. Bur- 
row's Settl. Caf. 379. ry ; 

H. 7 G. 3. St. Matthew's Bethnal Green and St. Botolph's 
Aldgate, The ſum of 51. was inſerted in the indenture | 
as given with the apprentice, and was paid to the ma- kf 


ſter accordingly, and the indenture had no ſtamp deno- iÞ 

ting the duty of 6d. in the pound being paid by the if 

maſter for the ſaid ſum. This ſum was paid out of a | 

voluntary annual ſubſcription for putting out children ap- = 

prentices brought up at the charity ſchool of the pariſh 1 

of St. John Mapping; and truſtees are appointed annually ' 8 

for managing the ſaid charity, and a treaſurer. It was \ 

objected, that this being a private and not a permanent — 

charity, and conſequently not within the exception of 1 

the at of parliament as to publick charities, the inden- "RN 

ture therefore, not being ſtamped, was void. But by : 8 

lord Mansfield and the court: It is a publick charity, — 

and a very laudable one. It is not neceſſary that it "8 

ſhould be a permanent charity. - The reaſon of the di- — 
| ſtinction between a public and private charity is obvi- — 
ous: a private charity might be calculated to evade the : 
; act; but a publick one cannot be ſuppoſed to have been £8 
; ſo. Burrow's Settl. Caſ. 574. 5 | | 1 
4. T. 5 C 6G. 2. K. and Mellingbam. A perſon was Whether it need 1 
5 bound by indenture, tho' not actually indented ; and de be indented, "RH 
0 the ſeſſions adjudged the ſettlement on the feot of that ix 
= binding. Exception was taken, that this was a binding — 
without indenture, and not good; and alſo whatever the * 

A writing was, the pauper was no party to it, nor could — 
- be concluded by it: And a deed pol] will not bind an — 
t infant, nor a poor perſon put out by the overſeers with- ' x 
f out his own contracting; for the ſtatutes which make UE. 
d ſuch covenant binding upon them, do require that the 8 
- binding be by indenture. And by the court, The ex- "x 
d = Cception muſt be allowed, and the order quaſhed. Se,. 1 
n C4. V. 1. 330. | | | 8 
0 5 And this conſideration was the cauſe of making the 1 
Ny ſtatute of the 31 G. 2. c. 11. abovementioned, which — 
5 enacts, That no perſon bound by writing not indented, : 1 
1C being legally ſtamped, ſhall be liable to be removed for n | 
or : that defect only. HT 9 5 ö 8 f 
Il F 5. H. 3G. 2. Newbury and St. Mary's in Reading. A Infant binding — 


; poor boy, of 14 years of age, bound himſelf appr-ntice OI 
n : for 7 years to a weaver. It was argued, that this was 
of no binding according to the ſtatute, and therefore did 
| not gain a ſettlement ; and that the indenture was void, 
y | | 2 | becauſe 
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becauſe an infant could not bind himſelf. But by the 
court, It did gain him a ſettlement; for an infant may 
make an indenture for his own benefit. Foley 154. Andr. 


Binding for leſs if 4 AZ. 10 G. 2. St. Nicholas's and St. Peter's both in 
_—_ than 7 Ipſwich. There was an indenture of apprenticeſhip for 
6 four years; wich the apprentice ſerved accordingly : 
Whereas the ſtatute of the 5 Eliz. requires that it ſhall 

not be for leſs than 7 years. And the queſtion was, whe- 

ther this ſhould gain a ſettlement ? It was urged, that it 

could not; for that the ſaid ſtatute of the 5 Eliz. enacts, 

that all indentures otherwiſe than by that ſtatute ſhall be 

clearly void in the law to all intents and purpoſes; and it 

is appointed by the ſame ſtatute, that perſons dwelling in' 

cities and towns corporate ſhall take apprentices for 7 

years at the leaſt, whereas this maſter, dwelling in a 

town corporate, hath taken this apprentice only for 4 

years. But by lord Hardwicke Ch. J. and the court: 

The indenture is not void, but only voidable, at the 

election of the parties themſelves, if they think fit to 

take advantage of it; and not by a third perſon, It 

can only be avoided by the maſter or ſervant, who were 


the parties to to it; but not by the pariſh, who have 


had the benefit of the ſervice of this apprentice. And 
the difference between this, and the caſe of Cuerden and 
Leyland, is, that the act about the ſtamps not only ſays 
that the indentures not ſtamped ſhall be void, but goes 
on and adds theſe words, and not available in any court or 
Place, or to any purpoſe whatſeever, and that no indenture 
required by that act to be ſtamped, ſhall be given or ad- 
mitted in evidence, unleſs the party firſt make oath, that 
the ſum really given with the apprentice, or contracted 
for, was truly inſerted, And yet the order made in that 
caſe, was grounded upon the indenture, which was not 
ſtamped, nor was the duty paid. Therefore the juſtices 
admitted a matter in evidence which they ought not to 
= have done. And it hath been holden, that if the juſtices 
admit evidence which they ought not to admit, it is a 
” reaſon for quaſhing their orders. Burrow's Set. 
af. 91. 
Binging for fur= 7. T. 19 C. 2. St. Petrox and Stoke Fleming. Anne Giles, 
e ten the pauper, was bound a pariſh apprentice in St. Petros 
: quires, | | | ; a 7 2 
until her age of 21, without the alternative or till time of 
marriage, as the ſtatute requires. It was urged, that by this 
binding and fervice ſhe gained no ſettlement, the binding 
being contrary to the ſtatute, and therefore void. But 
by the court, The caſe of St. Nichelas's and St Peter's is 
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in point. The indenture is not void, but only voidable 
by the parties themſeves, if they ſhall think fit to take 
advantage thereof; bur it is neither void nor voidable by 
the pariſh as to gaining a ſettlement, Burrow's Settl, 


Caſ. 248. 


325 


8. An apprentice well ſettled, being with a maſter re- Apprentice ſet- 


movable, cannot be removed with him; but the maſter _ not remoy- 
Able. 


may complain on the covenant. Caſes of S. 211. 


9. H. 4 An. St. Bride's and St. Saviour's. A woman Settlement of 
who was ſettled at St. Saviour's, with her apprentice by in- the apprentice 


denture, came and took a lodging in St. Bride's, and there 


doth not depend 
on the ſettle- 


continued above 40 days with her apprentice, who ſerved ment of the 


her there, This was held by the court, to be a ſettlement maſter, 


of the apprentice at St. Bride's, though the miſtreſs had no 


ſettlement there. 2 Salk. 533. 


10. M. 11G. St. John Baptift and St, James's Piſhop Tababitancy to 


Cannings, Binding and ſerving will not make a ſettlement, 
but the ſettlement muſt be by inhabiting ; which cannot 
be but where the party lodges. L. Raym. 1371. Str. 


394. OS 2 
E. 3G. K. and St. Olive's Jury. An apprentice is bound 


to a cobler, who keeps a ſtall in one pariſh, lies in ano- 


ther, and the boy in a third; and the ſeſſions adjudge the 
ſettlement where the {tall is, becauſe the ſervice was there. 


8 by the court, the boy has gained no ſettlement in any 


of the three pariſnes; for the ſtall is not ſufficient to give 
him one, the maſter lying in another pariſh. And the 
order was quaſhed. Str. 51. 

Note, this caſe ſeemeth to ſtand alone. And by the an- 
alogy of the other caſes, with reſpect both to apprentices 
and ſervants, it ſeemeth that the cobler's apprentice 
gained a ſettlement in the pariſh where he lodged. A 
man may be occupied in ſeveral pariſhes in the day time, 
but his home and habitation ſeems to be where he draws 
to at night.) 

T. 3G. St. Mary Colechurch and Radcliffe. A boy was 
bound apprentice to a ſeafaring man, and ſerved him for a 
quarter of a year in the day time on land, in the pariſh of 
St. Mary Colechurch, but lay every night on ſhipboard in 
Radcliffe. But the juſtices apprehending the ſettlement to 
be where the ſervice was, ſend him thither. It was moved 
to quaſh this order, and was likened to the aforeſaid caſe 
of the cobler. By Parker Ch. J. A man properly inha- 


bits where he lies; as in the caſe where the houſe is in two | 


leets, he is to be ſummoned to that in which his bed is. 
And the order was quaſhed. Str. 60, Caſes of S. 105. 
Feley 159, 


be where the 
party looges, 


* v2 2 * 
. r — 
A 


_— = 
— — 4 * 
— — LG — arr. 7 oi 8 g - 9 7 K . — {8 14 E — 9 2 = — — — 
- n — —————— v m_ i . - _— — — R — err n 2 e — e Ade ?: r A 22 ZE. 2 xz: n 
- — 2 9 2 ES — — —V— — 8 . wp T_ NE - Os 2 2 ** 3 : * : ** * _ 2 — : — 9 
_ 2x0 r pgs 9.00 WE. pr =—_—— ph mr, — — — > - © 7 v4 7 * INES — Y - x N 2 9 * — — 5 
e \ — — N — p . 2 d — — — - - _= — IP . _ —— OI * 
v * W 4 _ . * _ fr R — > 
* * 2 0 . N . * Ga 3 1 — — P © — — 4 p 1 < 4. pr * > 
: : e - + I . One WT oe Os * * 8 n — — Se ; Ci Sit a — gf "ne : RES Sn. : 
ho” Fa Yiu — 3 . — — Ls 8 — by — . — 8 © —_— >< — — = c LORE 3 = 2 „ s fo * Bag; Sago 8 c 1 r a 
_— Chia > t ee — 4; — EEA N = 8 , ee eee 8 — 1 2 i ee 
— 5 8 N. = * n — * 35 c re a . be — wg N : A — : _ EY 2 Sat es 7 2 —_ 1 5 _ . 2 . — 
— . — — 8 — . Cu o _ r 7 — 2 m_ : 2 7 * . e ou 5 5 — 3 Rs 8 * * * ” 
— 4 * 5 > CS l — : lt Eat Do — 2 2 r py — 7 1 — N * — * 9 % © 2 — x = 6% . 8 _ 
* . 7” | ; * A / BY : wn 2 — ai * n — 2 7 9 r 4 * e * 1 8 - 38 * — 85 0 
£ pave | e IS <4. —— * * - IP a 5 
= * * —— — _ - 
DE x re IS 
my * 


„ $a; - : 
2 —— ＋ nets: 


Ps 
- my 


———— UT” MB A 
— 2 
1 a NL * 4. x ; — 
ada ex 8 — 
r > Coun — 
es, eats oi — 
. * - 6 — 


326 P00, - (Settlement by apprenticefhip.) 


E. 5 G. 3. Burton Bradſtocł and Bothenbampton. Janet 


Capon, the pauper was bound apprentice for 7 years to a 


maſter at Bridport, then owner of a ſhip; and the ap- 
prentice went on board the ſaid ſhip, and there ſerved his 
apprenticeſhip. The ſaid ſhip was employed in a coaſt- 
ing trade from Bridport harbour to many other ports, 
And during all that time, the ſaid harbour was, and was 
conſidered by the captain and ſailors, as the proper home 
of the ſhip, and to which ſhe returned at the end of every 
voyage. And during the laſt 40 days of the apprentice- 
ſhip, the ſaid James Capon reſided, lodged, and ſerved 
his maſter on board the ſaid ſhip in Bridport harbour 
aforeſaid. Bridport harbour is a baſon in the pariſh of 
Burton Bradjiock, which by an act of parliament in the 
11 G. 2. was dug and made on a piece of land lying 
within the ſaid pariſh of Burton Bradftock, —By lord 
eg and the court: Lodging in a pariſh is the ſame, 
whether it be on board a ſhip or on land. Caſual reſi- 
dences, or accidental inhabitancies, are out of the pre- 
ſent caſe. This harbour or baſon is ſtated to be the pro- 
per home of the ſhip, and to be within the pariſh of 
Burton Bradflgck : And the ſervice was bona fide, without 
any pretence of colluſion, performed in that pariſh, 
Therefore there ſeems to be no material difference between 
this caſe, and the ordinary caſes of gaining ſettlements 
in pariſhes by apprenticeſhip. Burrow's Settl. Caſ. 531. 
M. 7 G. 3. Gafileton and Hundersfield. The pauper 
Jahn Holrozd was bound to a maſter at Caſtleton for 7 
years. He worked, dieted, and lodged with his maſter 
in Caftleton for four years and an half ; and then married 
a woman who liyed in Hundersfie/ld. After which mar- 
riage, he worked and dieted all along with his maſter in 


Ma Caſtleton in the day time, but lodged at nights with his 


wife at her father's houſe in Hundersfield, until the expi- 
ration of his apprenticeſhip, which was about two years 
and an half from the time of his marriage. By the court 
clearly, he gained a ſettlement at Hundersſield where he 
lodged. Burrow's Settl. Caf. 569. 

Forty days refi- 11. H. 10 E. K. and Cirenceſter. There was an ap- 

dence ſucceſſively prentice bound in the pariſh, who lived there off and on 

dot necelary. for three quarters of a year. Exception was taken, that 
this was no ſettlement, ſince he might not inhabit 40 
days together. But by the court, That it is not neceſſary. 
And the order for making it a ſettlement was confirmed. 
K. 59. 45 e e ee 1 
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12. E. 9G. St. Olave and All Hallows, If a maſter apprentice af- 
aſſigns over his apprentice, and the apprentice ſerves in figned, 


purſuance of that aſſignment; he thereby gains a ſettle- 
ment: and it differs not whether he ſerves with one maſ- 
ter or another; for he ſtill ſerves by virtue of the firſt in- 
denture, Seff. C. V. I. 215. 

13. Caſtor and Aicles. A poor child being bound at 
Caſtor, his maſter there aſſigned him over to another maſ- 
ter, who lived in Hicles. And it was held, that the poor 
child ſhould gain a ſettlement at Hicles, where his ſecond 


maſter lived; for though the apprentice was not aſſign- 
able, yet that aſſignment was not merely void, but amount- 
ed to a contract between the two maſters, that the child 


ſhould ſerve the latter. So that this aſſignment is good 
by way of covenant, though it be not an aſſignment to 
paſs an intereſt. 1 Salk. 68. | 

E. 7 G. 3. Taviſtock and Kelly, Roſamond Cock, a poor 
boy, was bound a pariſh apprentice to Richard Rundle at 
Lamerton, with whom he lived there ſeveral years. Then 
Rundl: transferred him by aſſignment to 7%n Prout of the 
pariſh of Milton Abbot, with whom he lived till he was 
twenty years and an half old; at which time, he offered 
his ſervice to Thomas Maſon of the pariſh of Kelly, The 


ſaid Maſon, apprehending that he was apprentice to Prout, 


{ent to Prout to know, whether it were with his confent 
that Cock the pauper ſhould live with him. To which 
Prout anſwered, With all his heart : he might live with 
Maſon or any body elſe, provided he performed his agree- 


ment with him, which was, to pay one guinea a year du- 


ring the remainder of his apprenticeſhip. Accordingly 
he lived with Maſon in the ſaid pariſh of Keliy, for a year 
and upwards, The ſeſſions being of opinion that he 
gained no ſettlement thereby, vacated the order of the 
two juſtices, which removed the pauper from Taviſtocꝶ to 
Kelly, It was moved to quaſh the order of ſeſſions ; and 


urged, that being a pariſh apprentice, and an infant, he 


could not be transferred without the conſent of the ju- 
ſtices, and himſelf could give no conſent: and if he 
could, it would not follow, that he could live in Kelly as 
an apprentice, without the privity of the firſt matter 
Rundle, and there is no conſent at all from him either 
expreſs or implied. Lord Mansfield ſaid, The only queſ- 
tion is, whether Prout conſented; and it is clear he aid 
conſent : and his conſent included that of the firſt maſter. 
And the order of ſeſſions was quathed, and the order of 
the two juſtices affi med. Brurrow's Settl, Caſ. 578. 
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Apprentice ſerv- 


Þov92, (Settlement by apprenticeſhip.) 


13. M. 8 G. 2. K. and St. George's Hanover ſquare, 


ing another maſ- Alice Mpeeler was bound by indenture a pariſh apprentice, 


ter, but not aſ- 
ſgned. 


to George Leice/ier, in the pariſh of St. George's, where ſhe 
lived above 40 days under the indenture, and gained a 


| ſettlement : Afterwards ſhe was by parol agreement hired 


out by the ſaid maſter to one Hall in the pariſh of St. 
Mary le Bon, and there lived and lodged above 40 days, 
that is, for the ſpace of one year and upwards, the ſaid 
apprenticeſhip continuing; and the ſaid George Leicefler 
her maſter received her wages, and found her clothes : 
By the court, the apprentice is well ſettled in Sz. Mary le 


Bon. Seft. C. V. 2. 138. Str. 1001. Burrow's Settl. 
Caf. 12. 


E. 9 G. St. Olave's and All Hallows. A perſon is bound 
apprentice to a maſter who lives in St. Olave's : After- 
wards, the apprentice by his maſter's conſent lives with 
another perſon in All Hallows. By the court; He gains 
a ſettlement in the laſt place ; for a perſon may ſerve his 
maſter in another pariſh or place; and although he ſerves 
another man, yet it is by conſent of his maſter, and the 
benefit accrues to his maſter, Caſes of S. 153. Sir. 554. 

M. 3 G. Pariſhes of Holy Trinity and Shoreditch. Parker 
Ch. J. delivered the reſolution of the court. This is an 
order for the removal of one Ferrer from the pariſh of 
Holy Trinity to Shoreditch ; by which it appears, that Fer- 
rer was bound an apprentice to one Truby, with intent 
that he ſhould ſerve Green ; which he did for three years : 
And it hath been inſiſted, that he being bound to Truby, 


who lives in Trinity pariſh, his ſettlement is there; and 


not in SHorediteh, where the ſervice was. But we are of 


opinion the juſtices have done right in ſending him to 


Shoreditch, where the ſervice actually was. It is the ſame 


thing as if Truby had turned him over to Green'; in which 
caſe there would have been no queſtion, but he had gained 
a ſettlement in Greez's pariſh. Str. 10. 

T. 19G. 2. Petrox and Stoke Fleming. Anne Giles the 
pauper was bound a pariſh apprentice to Rebecca Gregory 
of St. Petrox, till her age of 21. She ſerved there 5 years; 
when the ſaid Rebecca Gregory, by indorſement on the in- 
denture, delivered up the ſaid indenture, together with 
all her right, intereſt, and term of years then to come and 
unexpired, of the ſaid apprentice, to Philip Foale of 
Stoke Fleming. And on the ſame day, the ſaid Anne Giles, 
being then' of the age of 14 years, did voluntarily bind 


herſelf apprentice by indenture to the faid Philip Foale; 


and ſerved him under the ſaid indenture at Stoke * 
: | for 
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Pooꝛ. (Settlement by apprenticeſhip.) 
for ſeveral years. The queſtion was, whether a ſettle- 
ment hereby was gained at Stole Fleming? It was object- 
ed, that here was no regular aſſignment af the firſt inden- 
ture to Philip Feale, it being only delivered up, but not 
aſſigned. And the term was not expired, when ſhe 
bound herſelf to Philip Foale. By the court: Tho? an 
aſſignment of an apprentice, (except in London, by cu- 
ſtom) cannot ſtrictly be made; yet as this aſſignment 
was with the aſſent of the miſtreſs, the ſervice under it 
will be good for the purpoſe of gaining a ſettlement : for 
the ſervice continued under the firſt binding. Burrow's 
Settl. Caf. 250. i | | 
E. 20 G. 2. Clapham and Auſtwick. Michael Wilſon the 
pauper was bound a pariſh apprentice to one Thomas 
Fackſon of Auſtwick, tenant to the reverend Mr. Zackſon 
of Clapham, who had covenanted to indemnify his tenant 
againſt all pariſh charges. Thomas Fackjon carried him 
to his landlord, together with the indenture; who ac- 
cepted, received, and provided for him. He deſired the 
mother to provide for the boy; who did ſo, for 3 years, 
in Auſtbicł; and the reverend Mr. Fackſon paid her 20s. 
a year. Then he lived with him in Clapham 8 weeks; 
and then ran away to his mother, and remained a quar- 
ter of a year with her in Auſtwick, and the reverend 
Mr. Fackſen conſented to his being there. Then the 
pauper was placed with his brother, a maſon, in Auft- 
wick, as an apprentice, by the reverend Mr. Fackſon, 
who gave him a new ſuit of clothes. And he ſerved his 
brother, as an apprentice, a twelvemonth or two, in 
Auſtwick; who took him as an apprentice, and quitted 
the reverend Mr, Fackſon of him. But the repreſenta- 
tives of the firſt maſter (who was then dead) knew no- 
thing of this, nor ever aſſented to it; nor any thing of 
his living with his mother. It was objected, that this 
ſervice of the third maſter in Au/{wick could not be conſi- 
dered as a ſervice under an ailignment, nar as a ſervice 
under the indenture, for want of the conſent of the firſt 
maſter, On the contrary, it was. inſiſted, that this ſer- 
vice muſt be conſidered as under the indenture ; the firſt 
parol aſſignment being, to this purpoſe, good. Wilſon 
was the legal apprentice of Thomas Fack/on, and the equit- 
able apprentice of the reverend Mr. Fackſen. A legal 


_ aſſignment is not neceſſary. And this is a ſufficient ſer- 


vice under the firſt indenture. To this it was replied, 
that he gained his laſt legal ſettlement at Clapham, by 
the eight weeks ſervice, The agreement with the maſon 
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P0902, (Settlement by apprenticeſhip, 


is not an aſſignment, but an attempt of a new bindin 


whilſt the firſt indenture was ſubſiſting; which therefore 
is not good. By Lee Ch. J. and the court: The ſtatute 
only requires a binding by indenture, and gives a ſettlement 
where the laſt 40 days are ſerved, Here is a binding by 


indenture; and the firſt maſter delivers over the appren- 


tice and indenture to his landlord, who receives him, 


This therefore muſt be looked upon as receiving him un- 


der the terms of the indenture. If there had been no in. 
habitancy elſewhere, after the boy's living eight weeks 
with the reverend Mr. Fack/on, at Clapham, the ſetlement 
had been there. But a ſettlement is fixed at Au/ivich, 
by the boy's living there a quarter of a year, with the 
conſent of his maſter: and after that, by his ſervice 
to the maſon. There is no ground for the diſtinction, 
that a ſecond maſter cannot aflign to a third, that is, ſo 
ſo far as to gain a ſettlement by the ſervice under it, 
This was not a new binding to the maſon, for a ney 
contract could not be made whilſt the former ſubſiſted; 


but the ſervice with the maſon was a ſervice under the 


firſt binding. Burrow's Settl. Caſ. 266. 
John Miles the pauper was bound by indenture an appren- 
tice for 7 years, to John Gregory of St. Michael's; and 
under that indenture, lived with the ſaid John Gregery, 
and ſerved in St. Michael's for five years; and at the end 
of the five years left his ſaid maſter ; and the indentures 
were exchanged between the maſter and the apprentice's 
father, by conſent of the apprentice. And about one 
year afterwards, the father of the ſaid 70h Miles contracted 
with William Stockdale of Twyford for binding the ſaid John 
Miles apprentice to the ſaid William Stockdale for four years; 
and in conſequence of that agreement, the ſaid John Miles 
went to the ſaid William Stockdale on trial, and lived with 
him in Twyford for one year and three quarters, But no in- 
denture was executed nor any other agreement made. And 
while the ſaid 7ohn Miles lived with the ſaid William Stuck- 
dale, Fohn Gregory his former maſter lived within four 
miles of Twyford, and knew of his being in the ſervice of 
the ſaid William Stockdale. But no other proof was made, 
that the ſaid John Gregory conſented or agreed to the ſaid 
contract made between the ſaid John Miles's father and 


the ſaid William Stockdale. The queſtion was, Whether 


under the circumſtances of this caſe, any ſettlement was 
ined at Twyfeord?® By Lee Ch. J. and the court: 
here can be no ground to conſider this as a ſettlement 


at Twyford, but upon ſuppoſing the firſt * to 
| | | ave 


T. 21 & 22G. 2. St. Mary Kallendar's and St. Micha. 
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Poo2, (Settlement by apprenticeſhip.) 
have ſubſiſted, and that the ſervice at Twyford was under 
them. But that could not be; becauſe the exchange of 
the indentures certainly amounted, either in law or in 


equity (and they are the ſame thing in this caſe) to a 
cancelling of them, and a determination of the appren- 


ticeſhip under them. Beſides, there is no conſent of the 
original maſter, but the contrary is apparent; his know- 
ledge of the fact doth not at all imply his conſent to the 


tranſaction. The apprentice's living at Twyford was not 


under, but contrary to the firſt indenture. It was in 


conſequence of a freſh agreement, and for a new term, 


| Burraw's Settl. Caſes. 274. 


E. 3o G. Fremington and Sherwell, Mary Bevans was 
bound a pariſh apprentice to one Richards in Fremington ; 
who, after ſome time, declared that he had no buſineſs 
for her; and gave her permiſſion to go and work elſe- 
where, for her own benefit ; and on his recommendation 
ſhe was hired to one Mr. Nott at SHerwell, from the firſt 
of June till Lady-Day, and ſerved him there, for the 
wages of 22s, And then went back to her maſter, with 
whom ſhe ſtaid 8 days; and then the term of her appren- 
ticeſhip expired. This was held to be a good ſettlement 
at Sherwell; for ſhe was not diſcharged from her appren- 
ticeſhip, nor intended to be fo. Her maſter only gave 
her leave to go elſewhere and ſerve another perſon, for 


her own benefit. She returned to her maſter, and was 


received by him and ſtaid with him to the end of her term. 
And conſequently, the ſervice with Mr. Nott in Sherwell 
was a continuation of the apprenticeſhip, and performed 
under it, Burrow, Mansfield, 306. Burrow's Setl. Caſes. 


416. 
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14. E. 10 G. Buckington and Shepton Bechamp. The Apprentice hi- 
maſter ran away: The apprentice hired himſelf for a ring, the maſter 
year, and ſerved the year. By the court; He gained no being run away. 


ſettlement, not being ſui juris, nor of a capacity to hire 
himſelf; otherwiſe, had it been by conſent of his maſter, 
or had his indenture been cancelled. Caſes of S. 155. 

L. Raym. 1352. Str. 582. : 
Note; In the Caſes of Settlements, this caſe is reported 
under the name of K. and Shipton Curry; by L. Raymond, 
under the name of Buckington and St. Michael Sebington; 
by Sir John Strange, under the name of Packington and 
Chepton Beencbam. None of all which ſeem to exhibit the 
true names of the contending pariſhes, for there are no 
ſuch pariſhes as moſt of thoſe here rehearſed; and there- 
fore it is preſumed to infert the real names of the pariſhes, 
| which 
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Pooꝛz. | (Settlement by apprenticeſhip.) 


which theſe appellations ſeem moſt probably to denote, 


namely, Buckington and Shepton Bechamp. And here it 
may be proper to obſerve once for all, the great inaccu- 


; Tacy in the names of places and perſons, which every 
where occurs in the books of reports, ariſing (as it ſeem. 
eth) from two cauſes. 1. From the reporter's taking 
don the name in court by the found only, which often- 


times may cauſe a wide difference in the orthography, 


And, 2. From the hand-writing of the reporter perhaps 
not being very legible ; the caſe being taken down in a 


hurry of the pen, and not publiſhed but by others after 
the reporter's death, Where the matter is very notorious, 


liberty hath been taken throughout this book, to reſtore 


ſuch broken words to their genuine and known originals; 


ſo as to read inſtead of Hedcome, Hedcorn; for Miſſerden, 


Ai ſſenden; for Trenſham, Frenſham ; for Wooden, Moodend; 


for Yexford, Yohesford ; for Eut:ſcater, Uttoxeter; and ma- 


ny other ſuch like. 


Mr. Burrow, who from his ſituation, as being maſter 
of the crown office, hath opportunity to receive the true 


names from the records themſelves, is extremely uſeful in 
this, as in other more important reſpects ; and that, not 


only in the caſes he reports himſelf, but in others occa- 


ſionally referred to. In ſpeaking of the proper method of 
. intitling caſes of ſettlement, he obſerves, “ It may not 
„be amiſs to ſet forth a general rule, for intitling all 


< caſes ariſing upon orders of removal; the want of 


% knowing, or the want of attending to which general 
& rule, hath been the occaſion of infinite confuſton, in 


<< tabling and citing caſes of this ſort. Fhe conſtant 


< method of entring them in the rule book, is, to name 


the King as proſecutor ; and the pariſh laſt charged with 
<< the pauper, and conſequently appealing to the court 
of king's bench, as defendants. For inſtance : Two 
“ juſtices remove a pauper from A. to B; and B. ap- 


* peals to the ſeſſions. If the ſeſſions confirm the order, 


« and B. brings the certiorari, the rule thereupon is in- 


ce titled Rex verſus Inhabitantes de B. But if the ſeſſions 
„ diſcharge the original order, and conſequently A. re- 
mains charged with the pauper, and brings a certiorari 
© to remove the orders, then the rule bears for its title, 
& Rex verſus Inhabitantes de A.“ ( Burrow, Mansfield. 52.) 
— Nevertheleſs, as authors, in reciting theſe caſes, and 
the learned counſel and the court in their arguments, ſome- 
times give the name of one of the pariſhes, and ſometimes 
of the other, and ſometimes of both ; and the caſe in ſome 
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P99). (Settlement by apprenticeſhip.) 


inſtances may be eaſter apprehended, or explained with 
leſs circumlocution, by inſerting at the head of it the 
names of both the contending pariſhes ; that method is en- 
deavoured to be. purſued throughout this .courſe of ſettle- 
ments, where both the names can with reaſonable cer- 
tainty be come at. Sometimes a caſe is reported, without 
the name of either of the pariſhes, but with the name on- 
ly of the pauper; as Jobn Giles's caſe, Bridget Bayly's caſe, 
and the like : In theſe, together with the names of the 


pariſhes, it ſeemeth eſſential, to retain alſo the name of 


” 


the pauper. 
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15. The ſon was bound apprentice to his father, who AN 
* » . m1 0 
afterwards gave up the indentures of apprenticeſhip, but 4 3 


did not cancel them: Then the ſon was hired into an- ring for a year, 


other pariſh for a year, and ſerved the year; and being 
likely to be chargeable, he was ſent: by an order to the 
pariſh where he lived as an apprentice ; becauſe, the in- 
dentures being not cancelled, he ſtill continued an ap- 
prentice there. Mod. Ca. 190. Dalt. 180, | 
T. 5 G. 3. St. Luke's in Middleſex, and St. Leonard 

Shoreditch, The pauper William Hutchins, was bound a 
pariſh apprentice to one Froſt, a ſnoemaker in Southwark, 
till his age of 24, and ſerved him there three years. The 
maſter then removed to the pariſh: of St. Luke in Middle- 
ſex, taking the apprentice with him, where he ſerved 
four years. The maſter then told him to go about his 
bufineſs, and work for himſelf : But the indentures were 
not cancelled nor delivered up. The pauper hired him- 
ſelf as a journeyman to ſeveral maſters of the ſame trade 
in different pariſhes ; and believed the ſaid Froſi did not 
know what maſters he worked with after he left him, nor 
ever called upon. him to account for what money he earn- 
ed, and the pauper applied the ſame to his own uſe, He 
worked and lodged the laſt 40 days before he attained the 


age of 24 years, in the pariſh of St. Leonard's Shoreditch. 


The queſtion was, Whether he gained a ſettlement at Sz. 
Leonard's by this ſervice? By lord Mansfield and the 
court : The indendure of apprenticeſhip remained in 
force; and the relation of maſter and apprentice continued. 
But this ſervice in St. Leonard's cannot be conſidered either 
as a ſervice of his firſt maſter, or as an aſſignment. He 
was incapable of making a contract by way of hiring and 


, : 5 
ſervice, or of any act to gain a ſettlement. If his maſter 


had aſſigned him over to a particular perſon, it would 


have gained him a ſettlement, as a ſervice to the firſt ma- 
ſter. But this working in St. Leonard's was not carrying 
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on the buſineſs of the firſt maſter there, nor any ſervice 
under the indenture. But the ſettlement is in that pa- 
riſh where he had laſt ſerved his firſt maſter as an appren- 
tice for 40 days, which was in St. Luke's. Burrow's Set. 
Caf. 542. 

But it is not neceſſary, in order to a diſcharge, that 
the indentures be cancelled ; it is ſufficient if they be de- 
livered up. Tichfield and Milford. M. 4 G. 3. Bur- 
row's Set. Caf. 511. | | 

16. H. 31 G. 2. Aufirey and Grindun. Francis Orion, 
being then about ten years of age, was in April 174. 
bound a pariſh apprentice to Samuel Lythall of the pariſh 
of Grinder, till his age of 24. He ſerved with his ma- 
ſer there under the indenture till 1fichaetmas 1754 ; at 
which time, the maſter, in conſideration of 408. then 
paid to him by the apprentice, agreed to diſcharge him; 
which receipt and diſcharge were indorſed and written 
by the maſter on the indenture, which he then delivered 
up to the apprentice. The ſaid apprentice then went 
and hired for a year, and ſerved that year, at the pariſh 
of Higham. Afterwards, to wit, at Michaelmas 1755, 
he hired for a year, and ſerved that year in the pariſh of 
Auſtrey. He was then upwards of 23 years, but not 24 
years of age, The two juſtices remove him to Grin- 
don, judging him to have gained no ſettlement under theſe 
ſervices. The ſeſſions quaſh the order. It was moved 
to quaſh the order of ſeſſions. Againſt this, it was ur- 
ged, That the apprentice by his diſcharge became ſui ju- 
ris. No intereſt at all remains in the pariſh officers. 
Their power is only a limited power. And a pariſh child 
thus bound, agreeable to the doi of the 43 El. is upon 
the ſame foot as if he had bound himſelf; and when of 
full age, is at liberty to conſent to his own diſcharge, 
and thereby to put an end to the apprenticeſhip. But if 
not, yet the ſervice being by his maſter's leave and con- 
ſent, it gains him a ſettlement in the place where it was 
performed ; which was firſt in Higham, and afterwards 
in Auſtrey. By lord Mansfield Ch. J. The whole depends 


upon the queſtion, Whether he was of age, or under 


age, at the time of his conſenting to the diſcharge. And 
by comparing the dates as above, it appears that he was 
under age; and then his conſent ſignifies nothing. For 
the confent of an infant apprentice is, as if he had given 
no conſent at all. And if fo, his fubſequent ſervices can 
never be conſidered as performed by the maſter's leave and 
conſent, and fo, as being a ſervice of his maſter under the 

0 indentute ; 
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Pooꝛ. (Settlement by apprenticeſhip.) 
indenture; becauſe this is no expreſs and explicit leave and 
conſent given by the maſter to the particular ſervice (as in 
the caſe of Fremington abovementioned) ; but was intend- 
ed to be altogether general, and is even founded in a 
miſtaken apprehenſion, that the apprentice could conſent 
to his being diſcharged ; which he, being an infant, was 
not capable of doing. And the order of ſeſſions was 
quaſhed, and the original order affirmed. Burrow, Manſ- 


: field. 499. Burrow's Settl. Caſe 441. 


E. 6 G. 3. Eccliſal-Bierlow and Warſnu. The pau- 
per Samuel HYilſhaw, being a pariſh apprentice, after he 
had attained the age of 21 years, agreed with his maſter 


to cancel the indentures, and the ſame were accordingly 


cancelled. Afterwards, he was hired for a year and ſerved 
that year in //arflow, which was within term compre- 
hended in the indenture. It was objected, that he was 
not ſui juris when he entred into the contract to ſerve at 
Warſlow ; for the binding being by the pariſh under the 

3 El. c. 2. he could not, tho' above the age of 21 
cancel the indentures without the approbation of the 
overſeers of the poor. By lord Mansfield Ch. J. There 
ſeems to be no neceſſity of the pariſh officers joining in 


the conſent to diſcharge this apprentice. There is no 


authority for it. And 1 ſee no inconvenience to the pa- 


riſh, or to any one elſe, in its being done without their 
\ concurrence, The act impowers them to bind the man- 


child out apprentice, till he comes to the age of 24. And 
the act was neceſſary to make valid the binding of the 
male pariſh apprentice till his age of 24; for he could 
not be bound longer than till 21, without the aid of the 
act, And two juſtices are to aſſent to this. But the 
ſame reaſon doth not hold, as to the diſcharge of the 
apprentice, This concerns the maſter and the appren- 
tice only. The latter part of the apprentice's time is of 
molt ſervice to the maſter. Therefore the apprentice be- 
ing of age, if the maſter and he agree to it, they two 
may diſſolve the contract. If ſo, then this perſon was 
fu juris when he hired himſelf at FYar/ſlow; and conſe- 


quently, he gained a ſettlement there by a hiring and ſer- 


vice for a year. Burrow's Settl. Caf. 562. 
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17. H. 32 G. 2. St. Cuthbert's and Weſibury. A per- Apprentice 


| fon, ſettled at St. Cuthbert's, was bound apprentice to a 


bound before the 
execution of 2 


man reſiding at Weſibury, but whoſe ſettlement was at certificate. 


Harptree, a neighbouring pariſh. After the apprentice 
had ſerved 22 days, his maſter obtained a certificate from 


Harptree, and delivered it to the overſeers at Weſtbury þ 
an 
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and the apprentice ſerved there further with his maſter 
for three years. The queſtion was, Whether the ay. 
prentice hereby gained a ſettlement at Je/bury. By the 
court: Before the act, ſerving under an apprenticeſhip 
to a certificate man for 40 days, in the pariſh where the 
maſter lived, would have gained a ſettlement to the ap. 
prentice. But the act ſays, that if any perſon ſhall de 
bound apprentice by indenture to any perſon re/iding under 
a certificate, he ſhall not thereby gain a ſettlement. Now 
here is no ſerviee for 40 days under an apprenticeſhip to 
a maſter who did not reſide in this pariſh under a certi- 
ficate ; and therefore the apprentice in this pariſh did not 
gain a ſettlement. But it would have been otherwiſe, if 
he had ſerved 40 days, before his maſter became certih- 
cated. Burrow, Mansfield. 749. Burrew's Settl, Ca. 
470. 8 Rt 

18. T. 13 C. 2. Eafl Bridgeford and Or/lon. The 
matter of a pariſh apprentice dying inteſtate, his widow, 
without any adminiitration taken out, aſſigned the ap- 
prentice to Edward George ; who with the conſent of the 
apprentice, aſſigned him over, by verbal agreement, to 
Thomas Baggaley of Eaſt Bridgeford, for the remainder of 
his term of 9 years. And he accordingly lived with the 
ſaid Thomas Baggaley at Eaſt Bridgeford, and ſerved out 
his time there, which was more than 40 days. This 


was unanimouſly holden to be a good ſettlement in EN 


Bridgeford. For tho' an aſſignment of an apprentice be 
not ſtrictly legal, yet where an apprentice has lived and 


ſerved 40 days under an aſſignment, he ſhall gain a ſet- 


tlement, becauſe of the conſent, even tho' it be only a 
verbal agreement. Burrow's Settl. Caſ. 133. 

Note; this is ſtated to have been by the apprentice's own 
conſent; and conſequently by the aſſignment it became, 
as it were, a new apprenticeſhip : and the point ſeemeth 


not to have been in queſtion, Whether by the death of 
the maſter the apprenticeſhip was determined. But in 


the caſe of Eakring and Selſon, E. 26 G. 2. The maſter 
died. The apprentice, a year and more before the expi- 
ration of the term for which he was bound, hired him- 
ſelf for a year and ſerved that year; and it was held 
that thereby he gained a ſettlement. For apprentice- 
ſhip is a perſonal truſt between the maſter and ſervant, 
and is determined by the death of either the maſter or 


apprentice. Burrow's Seitl, Caſ. 320. 


19. AV. 
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19. AJ. 5 G. 2. Salford and Storeford. It was moved Apyrenticetip 
to quaſh an order of two juſtices confirmed at the ſeſſions. 


The ſeffions ſtate the caſe ſpecially, that one Lineacre had 


However, the juſtices adjudged this to be a good ſettle- 
ment by way of ſervice, though not'as an apprentices 
ſhip; and accordingly removed his wife and two daugh- 
ters from the pariſh of Storeford to the pariſh of Seaford. 
But the court held this to be no ſettlement, on the au- 
thority of Cureden and Leiland ; and quaſhed the order, 
2 Barnardijt. 30. 

T. 5 G. 3. Whitechurch Canonicorum and Wotton Fitze- 


payne. The pauper Fohn Gay, being of the age of 22 


years, agreed with a ſtone maſon that he ſhould take the 
ſaid John Gay apprentice for 6 years, to teach him the 
trade, and that indenture ſhould bz executed accordingly, 
He went and ſerved 5 years, when they parted by con- 
ſent; but no indentures were ever executed. It was 


contended, that this was good as a hiring and ſervice. But 


by the court, Here is no hiring exprefted or implied. 


The objects are different. A binding as an apprentice, 
and a hiring as a ſervant, cannot be converted one into 


the other, And the caſe of the King and St. Mary Kai- 


= A/-dar in Winch:fler was mentioned as in point. Burraw's 


Settl, Caſe $40. | 


20. T. 13& 146. 2. Ea Knoyl: and Teffont Magna. Indenture not 


produced, how 
far parol evi- 

dence ſhall be 
Teffont Magna to Eaft Kniyle, Upon appeal, the ſeſſions admitted. 


Two juſtices make an order to remove Anne Bowles, wife 
of James Bowles (who had run away and left her) from 


conhrm that order, and ſtate the cafe thus : It appearing 
to this court, upon the evidence now given, that the ſaid 
fames Bruwles was bound an apprentice by indenture, to 
one William Tilkins of the pariſh of Eaſt Knayle, and that 
he ſerved 3 years at Ea Knoyle aforeſaid under the ſaid 
apprenticeſhip ; at which time the ſaid William Milbins 
tne maſter died; and that the ſum of 51. being the full 
conſideration money, was paid by his father with the ſaid 
apprentice for ſuch his binding: But the indentures of 
apprenticeſhip were not produced ; neither did it appear 
to this court whether the duty of 6d. in the pound di- 
rected to be paid by the ſtatute of the 8 An. c. 9. was 


paid, or whether the ſaid indentures were ſtamped as they 


ſaid ſtatute requires, — It was objected, that the juſtices 
had admitted evidence that was not legal: That they ad- 
Vol. III. Y 5 mitted 


= 


not gaod by ine 
denture, ſhall 
3x: A not enure as A 
been bound an apprentice by indenture, and ſerved his ſervice, 


: maſter the laſt two years of his apprenticeſhip in tae pariſh 
of Salford; but that his iadenture was not ſtamped. 
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1992, (Settlement by apprenticeſhip.) 
mitted parol evidence of an indenture, which they ſtate 
not to have been produced, and have not given any reaſon 
why it was not produced, nor did it appear to them that 
the duty was paid, or whether the indentures were 
ſtamped as aforeſaid. But Mr. juſtice Page and Mr. ju- 
ſtice Chapple (the only two judges that were in court) 
over-ruled the objection, and refuſed to make a rule to 
ſhew cauſe. For it is ſtated, that it appeared to them 
that he was bound by indenture. Perhaps the indenture 
was loft. Nor do they ſay that the duty was not paid, 


or that the indenture was not ſtamped, Burrow's Settl, 
Caſ. 151. : | 


T. 22 & 23 G. 2. St. Helen's Abingdon and St. Saviour”s 


Southwark. Two juſtices make an order to remove Anne 
Hutt, wife of Joſeph Hutt (who had abſconded for 6 
months) from St. Saviour's to St. Helen's, And the ſeſ- 
ſions upon appeal confirm that order, and ſtate parol evi- 
dence produced before them of an indenture of appren- 
ticeſhip (not produced) of Jeſeph Hutt the father to 
William Hutt the grandfather. Upon the whole of which, 
it appeared that the indenture was not produced, and pro- 
bably (even to very ſtrong preſumption) was never 
ftamped. It was moved to quaſh theſe orders, for that 
there is only parol evidence of an indenture, which 
ought it ſelf to have been produced; and it doth not ap- 
-pear to have been ſtamped. And by the court: There 
is not enough ſtated to ſnew, that this is a binding with- 
in the act. And the orders were quaſhed. Burrow's 
Settl, Caf. 292. 


Indeed parol evidence of an indenture ought to be ad- 
mitted with great caution, and not without ſufficient 
proof that the original could not be come at, And in 


caſe of parol evidence, it ſeemeth that all thoſe cir- 
cumſtances, without which the indenture would not be 


good if produced, ought to be proved ſatisfactorily to the 
court: as, that the indenture was written upon ſtamped 
paper or parchment; that it was executed by the parties; 
what ſum (if any) was given with the apprentice ; and 
that an additional ſtamp upon the account. of ſuch ſum 
of money or other valuable thing was alſo impreſſed. 
Otherwiſe, where the indenture upon the face of it would 
be bad, it may poſſibly be ſecreted by thoſe whole in- 
tereſt it is that it ſhould not appear, 


vi. Of 
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vi. Of ſettlement by ſervice. 
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In like manner as under the laſt head, J will firſt ſet 
down the whole law relating to the ſubje& before us, 
and then the adjudged caſes upon the ſeveral branches 
thereof. „ | | 
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By the 13 & 14 C. 2. c. 12. On complaint by the church Statutes con- 
wardens or over ſcers, within 40 days after any perſon ſhall come ns - rl 
to ſettle in any tenement under 10 l. a year, two juſtices, (1 Q.) : : 
may remove him to the place where he was laſt legally ſettl.a, 
either as a native, houſbolder, ſojourner, apprentice, or ſervant, 
far the ſpace of 40 days at the leaſt. | 
But by the 1 F. 2. c. 17. The forty days continuance ſha/l 
not make a ſettlement, but from the time of delivering notice in 
Writing. | 
And by the 3 W. c. 11. From the publication of ſuch notice 
in the church. | 
But by another clauſe in the faid act of the 377, JF 
any unmarried perſon, not having child or children, ſpall be laws- 
fully hired into any pariſh or town for one year, ſuch ſervice 
ſhall be adjudged and deemed a gold ſettlement therein, thaush 
no ſuch notice in writing be delivered and publiſhed, 
And by the8&g V. c. 30. Whereas ſeme dyubts have 
ariſen touching the ſettlement of unmarried perſons, not having 
child or children, lawfully hired into any pariſh or town for one 
year, it is enacted and declared, that no ſuch perſon ſo hired as 
aforeſaid, ſhall be adjudged or deemed to have a good ſettlement 
in any ſuch pariſh or townſhip, unleſs ſuch perſon ſhall conti- 
nue and abide in the ſame ſervice during the ſpace of one whole 
year, Fs 
By the 12 An. fl. 1. c. 18. IJ any perſon after June 24. 
1713. ſhall be a hired ſervant with any perſen, who did come. 
into, or ſhall refide in any pariſh, townſhip, or place, by means 
or licence of a certificate, and not afterwards having gained a 
legal ſettlement in fach pariſh, townſhip, or place; juch ſervant 
ſhall not gain any ſettlement in ſuch pariſh, totunſbip, or place, vy 
Treaſon of fuch-hiring or ſervice, but ſhall have his {ſettlement 
as if he had nit been an hired ſervant to ſuch perſon. IO. 2. 
And by theg& 10JY.c. 11. No perſan who ſpl] come 
% any pariſh by a certificate, ſha'l be adjudged, by any a#t 
woatſpever, to have procured a legal ſettlement in fuch parijh, 
1 0 / 8 IE 10 5 he ſhall bona fide tate a leaſe of a tenement of 19 1. 
: Fe. | | * + f dea, 
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year, or ſhall execute an annual office in ſuch pariſh : 


Ceneral expofie 
ton of Hiring 
and ſervice. 


(Settlement by ſervice.) 
(And 


25992. 


conſequently ſhall gain no ſettlement by fervice. ) 


On complaint within 40 days] By the ſtatute of C. 2. 
perſons became ſettled, if not removed in 40 days. But 
whereas people came privately into parithes, and continued 
perhaps 40 days, before they were publickly known to be 
there; therefore the ſtatute of the 1 J. 2. did provide, 
that ſuch 40 days ſhould not gain a ſettlement, but after 
the time of delivering notice in writing to the over- 
ſeers, that ſuch perſon was come to inhabit in ſuch pa- 
Tiſh, And whereas in that caſe, the overſeer to whom 
ſuch notice ſhould be delivered, either through ignorance 
or wilfulneſs, might conceal ſuch notice from the inhabi- 
tants; therefore the 3 . did provide, that ſuch 40 days 
ſhould be accounted from the time of the publication of 
ſuch notice in the church, and not otherwiſe. But then 
by the ſubſequent clauſe of the ſtatute of the 3 WJ. it is 
enacted, that if any unmarried perſon, not having child or chil- 
uren, foall be lawfully hired into any pariſh or town Jo on 
gear, ſuch ſervice Mall be adjudged a good ſettlement therein, 
though no ſuch notice in writing be delivered and publiſhed : 
And the reaſon thereof is this, becauſe that ſuch notice 
would not avail; for that the juſtices upon complaint of 
the overſcers, who are no parties to the contract, cannot 

make void the contract between the maſter and ſervant, 
by which the ſervant is bound to continue with his maſ- 
ter, if he requires it. And therefore upon this act if the 
ſervant was hired for a year, and ſerved 40 days under that 
hiring, he was not removeable, and gained a ſettlement; 
and fo in every place where he ſerved 40 days under ſuch 
hiring, he there gained a ſettlement; and where he ſerved 
the lat 40 days, there was his laſt ſettlement. But this 
eaſy method of acquiring ſettlements, cauſing ſervants to 
become inſolent, at laſt the ſtatute of 8 & 9 M. was made, 
which cnactech, that zo ſuch perſon ſo lawfully hired into any 
pariſh or townſhip ſpall be adjudged ta have a good ſettlement 
there, wunl:ſs he ſhall continue in "the fame fervice during the 
ſpace of on? whole year. But if he ſhall continue in ſuch 
ſervice during the ſpace of one whole vear, his ſetilement 
in all other "reſpects all be as before; that is to lay. 
every continuance of 40 days unremoveable during ſuc 


Hervice for the year ſhall be deemed a ſettlement 3 and 


here he continues the Jaſt 40 days, there is bis laſt ſet- 
tiement. But there hath been much doubting, what ſhall 
be deemed a hiriag for a year, and alſy what {hall be 

deemed 


WP 
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deemed a ſervice for a year, within the ſenſe of theſe ſta- 


d tutes ; and what relation ſuch hiring and ſervice ſhal bear 1 
10 each other : The arguments for and againſt which on 'V 
. each ſide, in the adjudged cafes hereafter following, will if 
R be the better underſtood, from this ſhort hiſtorical account q 
L which hath been given, of the progrels of the law relating | 
_ to this matter, 8 | ö | 
e, 40 days} Leſs than 40 days reſidence in any pariſh will Party ders rofi- ö i! 
er not gain a ſettlement. As in the caſe of Goring and 1i72l/- wi 0 if 
r- 2vrth, E. 4 G. 2. A perſon was hired for a year, and ** endeten. ll 
a- ſerved the year. His maſter lived at Gering, and kept a 7 
m boat, which navigated from Gering to London, but the | 
ce ſervant was not 40 days in the whole year at the pariſh if! 
i- of Goring, but ſerved out the year on board the boar. "4 
ys By the court, This was no ſettlement at Gering. Sefl, 1 | 
of C. V. 1. 227. Caſ. of Setil. 219. 1 Barnardiſt. 436. 1 
en But it is not neceſſary that the ſervant reſide 40 days 1 
is together without interruption. As in the caſe of Green- 1 
11 zbich and L:ngdin, M. 18 G. 2. George Mall was hired 4 
2 for a year and ſerved a year, as a livery ſervant, at 71. 1 
in, wages, to one captain Saunder/on, commander of the 1 
d Hilliam and Mary yacht, who had a houſe and family 1 
ce at Greentbich, and reſided there when not abſent on the 1 
of 3 king's ſervice. His maſter made frequent voyages to and | 
ot EE from Holland, and he always attended him in the ſame; ik 
nt, 1 and he was never 40 days together at Greenwich, but du- # 
al- 1 ring his ſervice he was there 40 days at different times. 4 
che = By the court: It need not be 40 days altogether ; it is 'F 
nat = ſufficient if within the year he reſide 40 days in the whole, | 
it; 4 Burroꝛb's Settlement Caf. 243. 3 
<h 7s juſtices, (1 Q.) may remove him] But it hath been Whethertheſer- [| 
ved obſerved before, that the juſtices upon the complaint of te? de be- } 
88 the pariſh officers, cannot remove the ſervant from his men. 1 
ng maſter; becauſe they cannot upon ſuch complaint diflolve i 
de, the contract betwixt the maſter and his ſervant, to which 1 
any contract the officers are no parties ; for that can only be | 
ent done upon the complaint of the maſter or ſervant. There- » 
the tore if a maid ſervant ſhall happen to be with child, which 1 
uch chiid is likely to be born a baſtard ; yet if her maſter is 1 
ent willing to keep her, the pariſh cannot remove her; but YH 
a7 the maſter, if pleaſes, may complain to a juſtice of the 1 
wer peace, that ſhe is leſs able to perform the ſervice, and the ' : 
and Juſtice (if he ſees cauſe) may diſcharge her, and then the } 
ſet- parith by order of two juſtices may remove her, 
3 But i 
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But although regularly the ſervant cannot be removed 


from the maſter, yet the maſter may be removed from the 
ſervant ; as if the ſervant hath gained a ſettlement in the 


pariſh, and the maſter hath gained none, which may often 


Unmarried per- 
ſon, hiring. 


happen, the ſettlement of the ſervant no way depending 
upon the ſettlement of the maſter; in ſuch caſe, if the 
pariſh will remove the maſter, they cannot remove the ſer- 
cant; but the maſter may complain to the juſtices, who 
may compel the ſervant to go along with him. 


If any unmarried perſon not having child or children] E. 
10 An. Antony and Cardigan. A man having a daughter, 
which daughter was married and ſettled cliewhere, hired 
himſelf for a year, and ſerved the year: By the court, He 
is a ſingle perſon within the meaning of the act, tho' not 
expreſsly within the letter of it. The meaning of the ſta- 
tute was, that he might not bring any conſequential da- 
mage to the pariſh, which he cannot poſſibly do here, 
And they held that the man, notwithſtanding he had a 
child, gained a ſettlement by virtue of that ſervice. Caſes 
of S. 7. Foley 131. 

E. 1 An. Faringdin and VMitiy. A ſervant hired for a 
year, ſerved half a year of the time, and married. The 
queſtion was, W hether the juſtices, on complaint of the 
overſeers, could make an order to remove him to the place 
of his laſt legal ſettlement? By the court, The contract 
between the maſter and ſervant was not diſſolved by the 


marriage; and admitting it might be diſſolved by an or- 
der made on complaint of the maſter, yet without that, 


and upon complaint of the officers only, it could not be 
diſſolved. And the marriage Goth not hinder the ſervice ; 
the contract continues; and if the man performs his ſer- 
vice, he gains a ſettlement. 2 Salk. 527. a 

The ſame reſolved, H. 1 C. 2. K. and Sutton. Seſſ. 
. a. 

T. 27 G. 2. Hanbury and Tarbick, The pauper was 
hired for a year at Hanbury; ſerved three quarters of the 
year; then married; whereupon his maſter took him be- 
fore a juſtice, who llowed the maſter to diſcharge him 


for marrying within the year, but made no order in wri- 


ting. The queſtion upon this was, Whether the ſervant 
was properly diſcharged within the ſtature of the 5 El. c. 
4. 5. By Lee Ch. J. and che court: Here is no act of 
Juriſdiction in the juſtice, having made no order in wri- 


ting. T hough the matic: n, ght diſpenſe with the ſervice 


by parol, a juſtice of the peace cannot, who hath his ju- 
riſdiction 
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riſdiction by ſtatute, and every thing he does in purſuance 
of it muſt be by order, and that is examinable in the court 


of king's bench. Therefore the cout held, this was no 


diſcharge of the ſervice. And they ſaid that the juſtice can 
only, by the ſaid ſtatute, diſcharge for reaſonable cauſe; 
and that marriage it ſelf, as ſuch, is not a reaſonable 
cauſe ; the ſame being no ance, nor inconvenience to 
the publick, 

E. 31 G. 2. Bank Newton and Marton. Gr Ayrion, 
the pauper, and his wife, being legally ſettled at Bank 
Newton ; he the ſaid George Ayrton, on the 16th of Fe- 
bruary 1738, agreed with John Wilcock, a ſon of Henry 
Wilcock of Marton. by order and on behalf of his ſaid fa- 
ther, to ſerve the ſaid Henry H/lcock, for a year from the 
24th of the ſame month of February (when his father's 
then ſervant was to go away), at 5 guineas wages, in caſe 
the ſaid Henry I/7lcock ſhould approve the ſaid term. On 
the 18th of the ſaid February, the wife of the ſaid George 


Auyrton died, without iſſue. On the 24th of the ſame month, 


the ſaid George Ayrton went to Henry MWilcoch, and Henry 
aſked him, upon what terms his ſon and he the ſaid George 
had agreed. Which terms he the ſaid George repeated, as 
above. Whereupon, he the ſaid Henry 1/7lcock ſaid, that 
he did agree to the ſaid terms. And the ſaid Saupe Ayr- 
ton did then enter upon, and continue in the ſaid fervice 
for a year. It was objected, that this man was not an un- 
married perſon at the time of the hiring, to wit, on the 
16th of February. — Unto which it was anſwered, that 
the contract was not compleat, but a mere nullity, till the 
aſſent of the principal (the father), which was, on the 


24th. For he had it in his power to diſapprove. It was 


not binding, till his aſſent was given. For the agent only 
acted under a limited authority. And when the principal 
did aſſent, the ſervant was unmarried, — And by the court, 
It is clear, that the hiring was on the 24th. For the fa- 
ther might have diſſented from the conditional agreement 
made by his fon on the 16th. And, conſequentiy, they 
held, that this hiring and ſervice did gain a ſettlement at 
Marton, where the ſervice was performed. Burow, 


Mansfield. 545. Burrow's Settl. Caf. 455. 


Shall be lawfully hired into any pariſh or town for one year] 
Theſe words do introduce one great ſubject of debate, . 
namely, What ſhall be deemed a ſufficient hiring for a year, 
within theſe ſtatutes, by virtue whereof a perſon ſhall be 
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intitled to gain a ſettlement ? Concerning which it bath 
been reſolved as follows : 


To be by one in- (1) AH. g An. Dunsford and Ridgwicl. A perſon was 


tire contact. hired for half a year, and after that was hired again for 


another half year, with the ſame perſon, and thereupon 
ſerved a year in one continued intire ſervice, but by ſeve- 
ral hirings. By the court: It ouzht to be one intire 
contract "and one intire ſervice ; ; the one is required by 
the ſtatute, as well as the other. If a ſervice under ſe- 
veral contracts ſhall gain a ſettlement, one that ſerves 
by the month, by the week, or by the day, may, if he 
continues a year, gain a ſettlement. One may hire by 
the day for charity ; - but there is danger of being 


chargeable in hiring ſuch a perſon by the year. For ſuch 


a term as a year, it is not ſuppoſed a maſter would hire 
one, unleſs able of body, and fo a perſon not likely to 
become chargeable. 2 Salt. 535. 

M. 12 An. Horſham and Shipley, A perſon was hired 


from May- day to Lady day, then from Lady-day to 


May - day; and io on again in like manner for another year. 


The queſtion was, Whether this gained a ſettlement? 


And the court were of opinion, it did not; for they ſaid, 
the hiring mult be for a year. Foley 134. 

General hiring, (2) H. 24 C. 2. Hincauiton 5 Crediton, A boy of 

implies hiring 17, born in J/7ncauntom, offercd himſelf to ſerve Samuel 

eur. I illiams of Chariton Horeiberne; who hired him to ſerve 
him in kuſbandry, and agteed to give him meat, drink, 
waſhing, lodging, and cloaths when wanted; but no 
particular time was agrced on, and the pauper appre- 
hended his maſter might have been off, or he might have 


gone away from him, at their pleaſure : nevertheleſs 


there was no agreement tor that purpoſe. The boy con- 
tinyed and ſerved him in Charlton Horethorne two years 
and an half, By the court: He gained a ſettlement 
there, by this ſervice. A general hiring 1s a hiring for 

a year. And here are no circumſtances i in this caſe, to 


Low an intention to the contrary, Or to vary it from 


the general rule, The mere apprehenſion of the pauper 
doth not do it. Burrows Seltl. Caf. 299. 

E. 33 G. 2. Handley and Pirwick St. Johne. The 
pauper, ſettled at End, happening to meet Mr, Jones, 
head keeper of Nuſpmore lodge in the pariſh of Berwick 
St. Fohn, who had then lately parted with one Edtard 
Hill, who had been for many years one of his ſervants 
or under-Keepers, at the wages of 31]. a year and a 
zeeper's livery, beſides meat, drink, and lodging; the 
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aid Mr. Jones addreſſed the pauper thus, Do you like 
the life of a keeper? Which being anſwered in the af- 
firmative, he ſaid further, Then go into Ned Hill's place, 
and you ſhall want no encouragement. Accordingly he 
went, and continued in the tervice for 3 years, and 


received 2 years wages. The queſtion was, Whe- 
ther this converſation amounted to a hiring for a year, 
ſo as to gain a ſettlement. It was urged, that a hiring 
ocnerally is hiring for a year, and that the law knows 
no other ſervant but one for a year; and that this has 
an expreſs reference to Hill's ſervice, which was for a 
year. On the contrary, it was argued, that here was 
no actual hiring at all; and none can ariſe by implica- 
tion, from the bare ſervice alone: and that the reference 
to Ned Hill's ſervice relates to Hill's work only, and not 
to his contract. By lord Mansfield, and the court : 
Tais man ſerved 3 years, and received wages accord- 
ingly. But it 1s objected, that he was never hired at 
all. It is admitted, that if he was hired at all, it would 
by law be a hiring for a year. And upon the ſtate of 
this converſation, it is a clear hiring ; for Hill was a 
hired ſervant. And therefore it was adjudged, that the 
pauper thereby gained a ſettlement, Burrow, Mansſield. 
988. Burrow's Settl. Caf. 502. 

(3) A. 25 G. 2. {lam and Tutbury, Rove Port of the y;jng for a year, 
pariſh of Ilam, eſquire, hearing that the pauper was a part of which 
likely boy to ſerve him as his poſtilion, ſent to the pau- was then paſt, 
per's father to have him upon liking. After the pauper 
had ſerved Mr. Port 8 weeks on liking, Mr. Port hired 
him for a year to commence from the beginning of the 
ſaid 8 weeks. He ſerved Mr. Port in the ſaid pariſh of 
{lam a year (including the 8 weeks) and ten days and 
no longer. By Lee Ch. J. This caſe differs from all the 
former cafes, In Lidney and Stroude, the firſt hiring was 
conditional, for a quarter of a year upon liking ; and if 
they did like each other, then to continue for a year: 
Yet it was holden a good ſettlement, as they did like each 
other; and the year's ſervice was performed. In New 
i/in{ſor and Chepping Mycomb, it was uncertain till the 
end of the year, whether the hiring would be fo; a year, 
yet happening ſo in event, it was held good. In the 


preſent caſe, the commencement of the hiring was 8 


weeks after the boy had been upon liking, with a re- 
troſpect to his firſt coming into the ſervice. Now a man 
cannot ſerve from a day paſt, Mr, juitice Fo/ter thought 
the caſes ot Lidney and Stroude, and Chepping Mycomb and 

| ew 


l — — 
— oe rr trad ne gre 


yl et "ae 


. 


< op <54 : (5g 2 , * yo" * 
* Kan 4 a $ - a 207 OO N . We D * 
* wage — nr 5 — — . VIII — — n = — . — 9 at 
WE eo i OS: 8p. 1 W 7 Meter Cort as PCT RC i een OECD r — 5 —— Rt — N — 9 daapwompangy - — 
— ITY — Mee 2 5 77 of deu. 1 N =D - Z 8 [ My 
— 5 ä a ae OE ne * Der © : A Cl e & F : — e 
3 Z 72 * * 23 * * 5 1 2 * Y 1.46 "Wer 4 8 M ti * * 
83 — —— TN S 1 N MONT . Bb; mar i}; HPP G Ph OE TION, Son ron ccc 
2 1 . d \ _ 5 
. 4 Ty 


* 


"aid xt 


r — 
* 


vs +. 
of 
1 
15 
Hal 
1 
155 
* 1 
* 

4 


4/*8 
* A! 
KY 
$4 
1 
x 
E. 4 
4 
FF 


340 


Hiring for eleven 


Pooꝛ. (Settlement by farvice.) 


New Windſor, had carried the matter as far as poſſible; 
and if they were new queſtions, he ſhould doubt of thofe 
refolutions : But both theſe were hirings for a year, pre-- 
vious to the ſervice ; and the conditions were performed. 
He obſerved alſo, that the ſafeſt way is to adhere ſtrictly 
to the words of the act of parliament; for refinements 
upon theſe queſtions have produced infinity of queſtions 
and difficulties, Burrow's Settl. Caf. 304. 

(4) T. 3G. Ranton and Haughton, Order ſpecially 
ftated : Fohn Evans was hired with Ralph Trubjhaw of 
Haughton from Ab- Wedneſday till Chriſimas, and ſerved him 
that time. Then he went away from him, and ſtaid with 
His father in Ra»zon, for about a week, Then he returned 
to the ſaid Xa/ph Trub/paw, and was again hired with him 
for 11 months, and ſerved him the ſaid 11 months: Then 
departed from the faid Ralph Trul/haw, and took his 
cloaths with him, and was abſent one week, Then he 
returned to the faid Ralph T-vljhaw, and was hired with 
him for eleven months, and accordingly ſerved him; and 
then left that ſervice, and went to his father in Ranton, 
and ſtaid about one week. Then the ſaid 7ohn Evans 
ſerved one /ohn Sutton of Haughton aforefatd for about three 
weeks; then returned to Ranton aforeſaid, and ſtaid for 
about a week: and then returned to the ſaid Fohn Sutton, 
and hired with him for 11 months, and ſerved within a 
fortnight or 3 weeks of the laſt 11 months, where, by 
agreement with the ſaid Fohn Sutton, to avoid a ſettle- 
ment in the pariſh of Haughton aforeſaid, he left him, 
took his cloaths, and went into the pariſh of Gnz/all, and 
there continued about a week ; then returned to the ſaid 
John Sutton, and continued with him ſo long as to make 
up his ſervice of the laſt 11 months; and 3 weeks before 
Chriſtmas, the ſaid John Evans hired himſelf again to the 
faid John Sutton, for another 11 months, and ſerved him 
from that time till within 3 weeks of Micbaeimas follow- 
ing, and then came away and married. The queſtion was, 
Whether theſe ſeveral hirings were ſufficient to gain a 
ſettlement in the pariſh of Haughton £ Parker Ch. J. ſaid, 
this was an apparent fraud, and different from all the 
other caſes. Pratt J. ſaid, I doubt we muſt take the law 
to be, that there muſt be a hiring for a year, and a ſer- 
vice for a year: Here the ſeſſions have found it ſpecially, 
and there is neither hiring nor ſervice for a year: And 
ſuppoſe a man that lives in a patiſh incumbered with poor, 
hires a ſervant for 11 months on'y, purpoſely, by way of 
caution, to prevent a charge upon the parith, the intent 

18 
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is lawful, and how can ſuch hiring and ſervice gain a 
ſettlement? And as to the matter of fraud, if there is 
any, the juſtices of the peace are judges of that. Eyre 
J. was ot the ſame opinion of Pratt J. Powes J. being ab- 
ſent. Afterwards, in Eaſter term, after long debate and 
conſideration, the opinion of all the court was, that theſe 
hirings and ſervice in the pariſh of Haughton were not ſuf- 
ficient to gain a ſettlement : and though ſuch hirings as 
in this caſe do defeat ſettlements, yet if that is a miſchief, 
it is to be remedied by the legiſlature, and not by the court, 
which is to judge on the law as it ſtands. Fol. 137. 
Str. 83. 10 Med. 392. | 

T. 30 & 31 G. 2. Mikwich and Creyton. Two juſtices 
remove Thomas Thacker and his wife and children from 
Creyton to Milwich. The ſeſſions confirm the order and 
ſtate ſpecially, That Themas Thacker was hired at Miltvich 
for 11 months for 41. 10 8s; and it was agreed between 
him and the maſter, that he ſhould give in a month's ſer- 
vice, beyond the 11 months. He ſerved the 11 months, 
and alſo the given-in month, except the laſt 3 days, and 
he could not ſay whether he ſerved them or not; but he 
received the whole 41. 10s. wages. It was moved to 
quaſh theſe orders ; becauſe this was not a hiring for a 
year, being only for eleven months; nor a ſervice for a 


year, becauſe three days are wanting at the end of it. 


But the court were very clear, that this agreement is a 
manifeſt contract to ſerve for a year, notwithſtand ing the 
form of expreſſion ; (which by the way they conſidered 
as an attempt to prevent the man's gaining a ſettlement, 
by a very paultry evaſion.) The real queſtion is no more 
than whether 11 and one make 12. There are no parti- 
cular technical words neceſſary, to make a hiring for a 
year. The ſubſtance of this agreement 1s, to ſerve 12 
months, for 41. 108. And what ſignifies the variation of 
expreſſion? Every contract to ſerve, is-a contract to 
ſerve for a year, unleſs there be ſomething to explain it 
otherwiſe ; and certainly there is nothing here to explain 
it otherwiſe, And no action could have laid for the wages, 
till the end of the whole 12 months. And as to the ſer- 
vant's going away three days before the end of the year ; 
the ſtate of the act doth not ſupport the objection. He 
only could not fay, whether he did or not. But he re- 
ceived the whole 41. i0s. wages; which atleaſt ſeems to 
imply the maſter's conſent or permiſſion, Burrow, 


Han:field. 371. Burrow's Settl, Caſ. 433. 


(5) H. 
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Hiringforayear, (5) H. 31 G. 2. Biſhop's Hatfeld and Saundridge. A 


with liberty to man was hired from Michaelmas to Michaelmas, for 51. 
* abſent during wages, with liberty to let himſelf for the harveſt month, 
e harveſt 3 a | 
month, to any other perſon. He ferved till the harveſt month, 


and then hired for that month, and received wages for it. 


During that month, he brewed for his maſter, and lodged 
in his maſter's houſe at Saundridge during the whole year; 


and ſerved out the remainder of his time, and received 
his 5 J. wages. By the court: This is in effect only hi- 
ring for 11 months; and the harveſt month is the prin- 
cipal month of the year. It is ſafeſt, to keep to the ſta- 
tute. If we allow this, we ſhall not know where to ſtop. 
Burrow, Mansfield. 495. Burrow's Settlem. Caſ. 439. 
Hiringafewdays (6) MH. 1 G. Peperharrow and Frenſham. A perſon is 
after Michael- hired the third of October, to ſerve till Michaelmas follow- 
Sy” Michael. ing; and at Michaelmas the maſter ſays, ſtay two or three 
a days, and I will pay you. It is ſaid, that this was ad- 
judged to be a ſettlement, becauſe fraudulent; and if 
this were allowed, there would be no ſuch thing as a fet- 
tlement; for every perſon would hire a ſervant two or 
three days after the quarter-day, purcly to evade the ſta- 
tute. Caſes of Settl. 80. 10 Mod. 293. — But Mr. Foley, 
in reporting this caſe, ſays, that upon conſideration, the 
court were all of opinion, that this hiring was not ſufh- 
cient to gain a ſettlement; for it is not a hiring for a 
year: And if we once go out of the act, where muſt we 


ſtop? And in Str. 83. this caſe is cited, and it is there 


faid, that this was held to be no ſettlement. 

H. 5 G. Coombe and HYe/twordhay. Michaelmas day was 

on Thurſday ; and a perſon was hired upon the Saturday 

following, to ſerve till Michaelmas And it was held to 
be inſufficient to gain a ſettlement, being not a hiring for 
a year. Str. 143. 

T. 3 G. 2. K. and //:/well, A man was hired three 
days after Michaelmas, to ſerve till Michaelmas following: 
The juſtices held this to be a good ſettlement; but quaſh- 
ed by the court. 1 Barnardiſt. 354. 

Z. 5 G. 2. South Cerney and Coultſhourn. At North- 
leach are annually held two meetings for the hiring of ſer- 
vants, the one on the Yedne/day before Micſaclmas, the 
other on the JYeaneſday after. The pauper was hired on 
the Yedneſday after Michaelmas, to ſerve till Michaelmas 
ſollowing ; which he did. It was urged, that this being 
a hiring according to the courſe and cuſtom of the coun- 
try, was a ſufficient ſettlement. But by the court: This 
This is no ſettlement upon the face of it. There muſt 
| be 


he 


FFF 


P9092. (Settlement by ſervice.) 


be a hiring for a year, and that cannot be diſpenſed with. 


Se. Caſe V. 1. 156. 

M. 14 G. 2. Newton and Gouldeſborough, in the Weſt- 
riding of Yorkſhire. Abraham Greaves the pauper, on //Yed- 
ne/day after Martinmas-day, being the 14th day of Novem- 
ber, and the day on which the firſt ſtatute fair for the pu- 
blick hiring of ſervants was held at Knareſborough in the 
ſaid riding, was hired by Richard Ellerbeck of Newton, to 
ſerve him from that time till Martin mas- day following. 
Which ſervice he performed accordingly. By the court, 
This was not a hiring for a year, fo as thereby to gain 


a ſettlement. Burrows Settlem. Caf. 157. 


(7) T. 13 An. Fefſep and Miſſenden. Sarah Barnes lived Hiring with | 1 


with her father for a year as a hired ſervant, in a little 
cottage upon the waſte, for 10s. a year, beſides what ſhe 
could get by her ſervice and labour. And whether ſhe 
gained a ſettlement thereby, was the queſtion. And the 
whole court held ſhe did; there is no ground of fraud; 
for it was to live with her father, who might be grown 


old. Fol. 142. — 


(8) T. 13 & 14 G. 2. King's Norton and Cambden, Hirins to ſpin at 


ſo much a ſtone, 


Mary Calcut was hired for a year, to ſpin yarn at 18d. a 
None; and was to provide herfelf with meat, drink, 
waſhing, and lodging, where ſhe pleaſed. She ſpun for 
her maſter the whole year, and boarded and lodged at her 
maſter's, allowing 2s. a week for the ſame : but upon 
her examination ſhe ſaid, that by her contract ſhe thought 
herſelf at liberty to play or be abfent from her work as 
long as ſhe pleaſed, only that ſhe was not at liberty to 
work for any other maſter. By the court; This caſe 
hath all the requiſites of the ſtatute, and is a good ſettle- 
ment. For in fact here is a hiring and a ſervice for a year. 
And what her apprehenſion was, or whether ſhe was paid 
by the year or by the quantity of her work, was immate- 
rial. Str. 1139. Sef. Caf. V. 2. 146. Burrow's Settl. 
Caf. 152. | | 
600 E. 31 G. 2. Macclesfield and Sutton. Joſaph Bower, 
a baſtard child, born at Sutin, and maintained by the 
overſeers of Sutton, was hired, with the confent and di- 
rection of his mother (he being then about eight years of 
age) to Macciesfield, to work at a filk mill there, for the 
term of three years, at 6d. a week for the firſt year, 9 d. 
a week for the ſecond year, and 13d. a week for the third. 
The maſter was not to find him diet or lodging; and the 
ſervice was to be only 11 hours in the fix working days; 
and all the reſt of the time, as well as on Sundays, he 
Was 


one's father, 
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was to be at his own liberty and his own maſter. He con- 


tinued three years in the ſaid ſervice; but within that 


time, frequently abſented himſelf from his work, ſome- 
times for a whole day or longer, at other times for ſeve- 
ral hours in the day; for all which defaults, deductions 
were made out of his wages. He lodged the whole three 
years with his mother at Macclesfield ; who received his 
wages; which not being ſufficient to maintain him, the 


_ overſeers of Sutton contributed 6d. a week, during the 


whole time towards his maintenance. The queſtion was, 
whether this was ſufficient to gain a ſettlement at Mac- 
clesfield. By lord Mansfield Ch. J. Here is no foundation 


to imagine that this can be a fettlement on the ground of 


an apprenticeſhip. The only queſtion is, whether it is a 
fettlement as a hiring for a year and ſervice for a year. 
The pauper was an infant of only eight years of age, at 
the time of the hiring. Therefore he was not bound by 
the agreement. Indeed he might have affirmed it; (for 
the contract of an infant is not abſolutely void, but only 
voidable, at his own election :) But the maſter could not 
oblige him to ſtand to it. Then as to the contract itſelf, 


it was only to ſerve eleven houts in the day of the fix 


working days, but during all the reſt of thoſe days, and 
the whole Sunday, the ſervant was at his own diſpoſal. 


It is in the nature of a contract from week to week; and 


it cannot in this caſe be conſtrued to gain a ſettlement ; 


and it is plain the pariſh of Sutton did not underſtand it in 


Hiring conditi- 
enally, 


this light, having contributed to the child's maintenance 
during the whole three years. And the order adjudging 


it to be a ſettlement at Macclesfield was quaſhed. Burrow, 


Mansfield. 564. Burrow's Settl. Caf. 4.58. 


(10) T. 6& 7 G. 2. Lidney and Stroude. Martha Brewer 
was hired to William Wake in the pariih of Stroude, for a 


quarter of a year; and if her maſter and ſhe liked one an- 


other, ſhe was to continue for a year, to have 3I. for her 
year's wages. She entered into the ſaid ſervice, and conti- 


nued therein one whole year, and received the ſaid wages of 


31. It was argued, that as it was in the election of either 
party, during the firſt quarter, whether ſhe ſhould con- 


tinue or not, ſhe conſequently could not be originally hired 


for a year. But the court held this conditional hiring to be 


a good hiring for a year; ſince the maſter and ſhe did like 


one another, and a year's ſervice was actually performed 


under it. Burroto's Sett!, Caſ. 1, 


H. 8. 
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H. 8 G. 2. New IWWindſer and Chepping Mycomb. Diana 
Brooks was hired to colonel Meyrick at Thorpe; and was 
to go into her ſervice a month upon liking ; and was to 
have 5 l. a year wages; but was to go away from her ſaid 
ſervice on a month's wages or a month's warning on either 


fide. She continued near two years in her faid ſervice, 


without any other hiring ; and received her wages quar- 
terly. This, by the unanimous opinion of the court, is 
a hiring for a year at Thorpe: And ſhe gained a ſettlement 
there. Burrow's Settl. Caf. 19. 

H. 16 G. 2. Atherton and Barton. Ralph Harriſon was 
hired for a year to Thomas Barlow of Barton, at 41. wa- 
ges payable quarterly. And it was agreed between them, 
at the time of the hiring, that either of them ſhould be at 
liberty to determine the contract, at the end of any quar- 
ter of hs {ſaid year, ON A month's notice. But no ſuch 
notice was ever given by either; and the ſervant continu- 
ed in his ſaid maſter's ſervice in Barton the whole year. 


The ſervant declared at the time of the hiring, that the 


reaſon of the ſaid hiring being made determinable at the 


end of every quarter upon ſuch notice as aforeſaid, was, 


that he would not be hired fo as to loſe his former ſettle- 
ment. But by the court unanimouſly and clearly, This 
is a good ſettlement in Barton. Eurrow's Settlem. Caf. 
203 

H. 22 G. 2. St. Ebbs and Holywell, Two juſtices re- 
move Caleb Guy from Holywell to St. Eobs. And the ſeſ- 


ſions upon appeal confirm that order. The caſe was, the 


faid Caleb Guy was hired to Thimas I hite of Holywell thus: 
He was to come for a quarter of a year, and to have after 
the rate of 208. a year; and if he and his maſter liked 


each other, he was to continue. He did continue a year 


and a half above the ſaid quarter, without any further or 
other hiring, and received his wages as he had occaſion 
for them. It was moved to quaſh theſe orders, for that 
the ſettlement was in Zolywe!l, by this hiring and ſervice ; 
For a conditional hiring is a (hiring for a year, provided 
the condition be performed, And a rule was made to 
ithew cauſe, But no cauſe was ſhewed. And the rule 
was made abſolute. Burrow's Settl. Ca}. 289. 

7. 24 & 25 E. 2. Oxzetlwerth and /Votton under Edge. 
Filliam Havett, ſettled in Ozelworth, agreed with Thomas 
Palſer of Motion under Edge, cloth- worker, to ſerve him 
in the ſaid buſineſs for three years, at fo much a week. 
He was to work 12 houtis in a day; and if more, was to 
have a penny for each hour over, Sixpence a week was 
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to be retained as a depoſit ; which was to be repaid to 


Hewett if he performed the agreement, or if Palſor ſhould 
diſcharge him before the end of the three years ; but to 
be kept by Palhr, if Hewett ſhould quit the ſaid ſervice 
before the end of the ſaid term. And it was underſtood 
between them, that Paiſor might turn Hewett out of his 
ſervice at any time during the term, paying him the ſix- 


O 
pences retained. Hewett worked under the agreement for 


about ſix months; and then, being ill, abſented himſelf 


about three months ; and then 0 and was recei- 


ved by Palſor, and continued to work for him under the 
ſaid agreement, till the time of his being removed by the 


OS 
order, being for about three quarters of a year after his re- 


turn. During the whole time, Hewett lodged in the pa- 
riſh of Molton under Edge, but not in Palſor's houſe. By 
the court: This is a ſettlement at Wotton under Edpe. 
Here is an actual hiring for three years, and a ſervice un- 
der it for one year and a quarter. Beſides, the two ju- 
ſtices removed him whilit he was actually in his maſter's 
ſervice. Burrow's Settl. Caf. 302. 

(11) E. 13 G. 2. Wandſworth and Putney. A boy came 
to live with Mr. Faltrer, without any hiring ; and then 
his maſter told him, that if he ftaid a year and be haved 
well, he would give him a livery and wages the next year. 
He Erde there one year and four months, and received a 
guinea and a half wages. The court inclined to think, 
that this was a conditional hiring, and that the boy's ere 


vice was an aſſent in fact, and that it gained a ſettlement; 


but referred the matter back to the ſeſſions to be more 1 
ly pap; po Ber C.#. 2. 188. 


(12) M. 13 CG. Gregery Stake and Pitminfler. A young 


woman lived with her grandmother for four years, on an 
allowance of meat, drink, waſhing, and lodging. But 


there appearing no contract betwixt the grandmother and 


the girl, but that the might have left her grandmother at 
at any time, it was adjudged not a hiring "Within the {ta- 
tute. S/. C. V. 2. 120. 

HZ. 33 C. 2. Corfe Caſile and moybill. Order ſpecially 


ſtated, That it appeared on the evidence of the pauper 
(the only witneſs produced on either ſide) that about the 


year 1719, one Robert Pyke, eſquire, took the pauper 
(being then about 8 years of age) into his family, from cha- 
rity, and gave him” meat, drink „lodging, and cloaths, while 
he continued with him, which was about fix years, of 
which the four laſt years were in the pariſh of Weybill. 


That neither at nor before the time of the ſaid Mr. Pyke”s 


takin” 


Pooꝛz. (Settlement by ſervice.) 
taking the pauper into his family, nor at any time after, 
was there any contract between the ſaid parties, in rela- 
tion to the pauper's ſervice of the ſaid Mr. Pyke or his 
continuance with him, or to any. wages or other gratuity 
to be paid him for the ſame. That during his continu- 
ance with the ſaid Mr. Pyte, he was employed in running 
of errands, and doing whatſoever the ſaid Mr. Pyte or his 


ſervants thought fit to bid him. That no wages were 


ever paid or given to him. And that in the pauper's ap- 
prehenfion, he was, during all the time aforeſaid, at li- 
berty to quit the ſaid Mr. Pyke, or the ſaid Mr. Pj#4e to 
turn him off, as either party ſhould think fit. — The ſeſ- 
ſions were of opinion, that at this diſtance of time, a hi- 
ring for a year, between the ſaid Mr. Pye and the pauper 
or his father ought to be preſumed ; and therefore they 
confirm the order of the two juſtices for ſending him to 
I/eyhill, —It was urged, in ſupport of the orders, that up- 
on a regular ſervice for above a year, a hiring {hall be 
be preſumed ; that wages are not neceſſary; that the pau- 
per's apprehenſion doth not vary the caſe ; that the wit- 
neis ſpeaks to a tranſaction when he was but eight years 


of age; and he might have been hired out by his father, 
though not by himſelf. — But by the court; It is clear 


here was no hiring at all, no contract, but he was taken 
out of charity, a child of eight years of age, to run on 
errands, and do whatever he was bid, and left Mr. Pyke 
when he came of 14 years of age, and was capable of 
doing more ſervice. And it is expreſsly ſtated, that there 
was no contract. Indeed, where there is a hiring ſtated, 


the court will preſume it to have been a regular one, un- 
leſs the contrary appears; and that was the caſe of Credi- 


tn and Wincaunton, H. 24 C. 2. A general hiring was 
there ſtated; but here was no hiring at all.—And both 
the orders were quaſhed, Burrow, Mansfield. 928. Bur- 
r5W'S Settl. Caſ. 491. 

AM. 4 G. 3. St. Peter's and Hoh) Trinity in Dorcheſter : 
The pauper Jahn Milibosd made an agreement with his 
ſtepfather, to live with his ſtepfather in his houſe, to 
work with him at his trade of a button-maker, and to be 
paid at the rate of one penny for every groſs of buttons he 
ſhould make, deducting at the rate of 5 8s. a week for his 
meat, drink, waſhing, and lodging. Under this agree- 
ment he lived with him four or five years in the pariſh of 
Holy Trinity. It was argued, that this was a hiring for a 
year by implication ; for an indefinite hiring is a hirin 


for a year. By lord Mansfield: This is the caſe of a 
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354 P9092, (Settlement by ſervice.) 
workman hired to work by the piece. It is not like any 
of the caſes where there was a hiring for a year. Indeed 
hiring in general and indefinitely gives a preſumption of a 

| hiring for a year, where the nature of the ſervice and ſub- 
ſequent facts concur to render it probable that it was ſo 

þ meeant. But the nature of the preſent ſervice is quite other- 

2 wiſe. It is very clear in this caſe, that there was no hi- 

1 ring for a year, expreſs or implied. Burroto's Seitl. Caf. 


13. 
Unleſs fuch perſon ſball continue and abide in the fame ſer- 
1 Sith we! de in fe deemed the ſame ſervice — 
F vice fora year. meaning of this explanatory ſtatute, hath been much con- 
4 5 troverted. Concerning which there have been the fol- 
4 | lowing reſolutions : _ | 
Hiring forayear, (1) In the caſe of Dunsford and Ridgwick, M. o An. 
and ſervicetora Mr. Foley ſays, the court declared, that there ought to 
year, but not be one intire contract, and one intire ſervice for a year, 
| bing. | lame purſuant to that contract. Foley 133. And Mr. Black- 
- erby, in reciting that caſe, ſays, it was then held, that 
there muſt be one intire hiring, and one intire ſervice in 
purſuance of ſuch hiring, for a whole year, that muſt 
make a ſettlement. Black. 244.— But it muſt be obſerved, 
that this was not properly the point in queſtion. For the 
queſtion there was, whether a hiring for two half years 
ſhould be deemed a ſufficient hiring, and not what ſhould 
be 2 ſufficient ſervice under ſuch hiring. | | 
We proceed therefore to the cafe of the inhabitants of 
South Moulton, H. 10 . A maid ſervant was hired for 
half a year; which time ſhe ſerved : and then was hired 
for a year, and ſerved half of that. Ryokeby, Turton, and 
Gould (Holt Ch. J. being abſent) held it to be a ſettle- 
ment; becauſe the ftatute deſigned only that the party 
mould ferve a year. L. Raym. 426. | 
Another caſe in the ſame term was that of Overton and 
Steventon, which was thus: Bridget Bayly, before the 25th 
= of March 1697, was a ſettled inhabitant in the pa- 
riſh of Overten; and on or about the ſaid 25th day of 
March, ſhe contracted with one John Orpwood of Steven- 
ten, for the wages of 208. to ſerve him from the ſaid 
25th day cf March 1697, till 12:chaclmas then next fol- 
lowing ; which time ſhe ſerved accordingly, And at the 
faid Michaelmas, the ſaid Orpꝛoood contracted with the ſaid 
Bridget, from the ſaid Michaelmas for one year enſuing, 
for the wages of 305. And the ſaid Bridget, according 
to the laſt mentioned contract, remained with the ſaid 


Orprucod, 
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Orpruocd, till ſome time in the month of April 1698; in 
which month, by the mutual conſent of the ſaid Briaget 
and Orpwood, ſhe left her ſervice, and he paid her the 
proportion of wages then due. The ſeſſions thinking the 
abovementioned hire, and ſervice aforeſaid, continuing 
for the time of more than one whole year, to be a good 
ſettlement, confirmed the order of the two juſtices for 
ſending her to Steventon. And of this opinion was the 
court: And the orders were confirmed. Burrew's Setil. 
Caf. 549- | 

E. 1 G. Brightwell and Weſiballam. There was a hi- 
ring and ſervice from three weeks after Michaeimas to Mi- 
chaelmas, and then a hiring for a year, and ſervice for 11 
months. The Ch. J. ſaid, If there was a ſervice for a 
year, on a hiring from week to week, and then a hiring 
for a year, and ſerving for forty days, that he ſhould ad- 


Judge that a ſettlement, The reaſon is, becauſe till the 


Iaſt ſtatute was made, a hiring for a year, and forty days 
ſervice, made a ſettlement ; in regard chat the hiring for 


a year ſhewed that the perſon was not likely to become 


chargeable, for that he was able to work. 80 forty days 
is a good ſettlement to an apprentice, in reſpect of his 
{kill and art, by which he is ſuppoſed unlikely to become 
chargeable, So a perſon that has paid pariſh dues, or 
ſerved offices in a pariſh, gains a ſettlement by 40 days, 
becauſe he is ſuppoſed a perſon of ſubſtance, unlikely to 
become chargeable. But the late act requiring ſervice 
for a year, as well as an hiring, we think it ſufficient if 
the words be anſwered, conſidering this with the deſign 
of the former ſtatutes. Se,. C. V. 1. 87. Foley 143. 
M. 1 G. 2. K. and Aynhoe. The pauper was hired in 
Biceſler from Chriſimas to Michaelmas, and ſerved till 
Michaelmas; then was hired for a year, and ſerved till 
midſummer. And this was adjudged to gain a ſettlement 
in Bice/ler. There were cited for it, the caſes f Over- 
ton and Steventon, and of Brightuell and Weſthallam. Lord 
Ch. J. Raymond ſaid, the cafe of Meſihallam was expreſs 
to the point, and he would not break into it; but if it 
had been res integra, or a caſe not adjudged before, he 
ſhould have thought it ill. Here the ſervice was made 
previous to the hiring for a year, The greater part of the 
judges thought this caſe to be againſt the ſtatute, but that 
they were more ſtrongly bound by the precedent; and 
were unwilling to ſet aſide a reſolution ſolemnly adjudg- 


ed, though not according to their own opinion, S/. C. 


J. 2. 119. Pol. ah, 
£3 A. 11 
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M. 11 G. 2. Fifcheaad Magdalen and Wei Stower: 
William Trim hired himſelf to a maſter at Tei Stower, 
from Midſummer to Lady day, being 3 quarters of a 
year, for 40s. at Lady-day, he received his wages of 40s, 


and left his maſter's ſervice, and then went to his father's 


houſe in Vet $t:wer ; and in about an hour returned to 
his maſter, and agreed with him for a year, at 31. 10s. 
a year, and lived with his maſter half a year in purſuance 
of the ſecond agreement. When he went from his ma- 
ſter's houſe, he had no cloaths but what he wore, except 
a ſhirt, which he left at his maſter's houſe. It was 
urged, that this was no ſettlement, for that there ſhould 
be firſt a hiring for a year, and then a ſervice for a year 
under that hiring : Beſides, here was a diſcontinuance ; 
the firſt contract was at an end, before the ſecond con- 
tract was entered upon; fo that it was not a continuing 
in the fame ſervice, Lord chief juſtice Lee ſaid, he re- 
membred the reſolution was firſt come into in lord chief 
juſtice Parker's time, that a hiring for a year and a ſervice 
for a year were ſufficient to gain a ſettlement, though ail 
the ſervice ſnould not be under the fame contract; and 
that Sir Thomas Powys (who was juſt come into the court} 
very much boggled at it: But now, he added, the rule 
is eſtabliſhed, that if there is a hiring for a year, and a 
tervice for a year, it will gain a ſettlement, tho' the 
whole ſervice is not under the firſt hiring. And in this 
caſe, the abſence for an hour, which was only to conſult 


| his father about a new contract, ought not to be looked 


upon as a diſcontinuance. Upon every new contract, 
there is a ſort of diſcontinuance. The laſt day of the 
former contract was the firſt day of the ſecond ſervice. 
And this was only an hour's abſence within the ſpace of 
that ſame day. Therefore he remained a ſervant during 


the whole time of the completion of his year. Burrows 


Settl, Ca). 116. 
M. 22 G. 2. I/rinton and Chewſlcke. Anne Stokes, the 


pauper, when 13 years of age, went into Chew Magna to 
the houſe of her aunt ; and ſoon afterwards went to in- 


ford, and worked with one Nicholas Walker clothworker, 


in the buſineſs of burling cloths, by a weekly hiring or 
agreement at the weekly wages of 1s. 6d. each week in 
the winter, and 2s. each week in ſummer. On Satur- 
day in each week, Nicholas Walker, when he paid the 
pauper her wages for that week, faid, to her, that ſhe 
thould come the week following. Which the accord- 
ingly did, and renewed the contract for the week enſu- 

| ing, 


P9092, (settlement by ſervice.) 


ing, in the ſame method. She continued to work with 
the ſaid Nicholas Walker in Winford, in the manner above- 
ſaid, for a year and an half; but during all that time, 
conſtantly returned in the evening and lodged at her 
aunt's in Chew Magna, and alſo reſided with her aunt 
there on Sundays. On the laſt Saturday of the ſaid ſer- 
vice, the pauper covenanted to ſerve the ſaid Nicholas 
I/aller for a year, at 11. 108. wages; entred immedi- 
ately into the ſaid ſervice, and continued therein eleven 
months in J/:nfird. By the court: The pauper did not 
acquire a ſettlement by this ſervice in Vinford. For 
tho* a ſubſequent ſervice for leſs than a year, performed 
under a hiring for a year, may be coupled to a prior ſer- 
vice which was not performed under a hiring for a year, 
provided it be a continuance of the ſame, ſervice; yet 
the ſubſequent ſervice cannot, in the preſent caſe, be 
coupled with the former, becauſe the former hiring was 
not of the ſame kind with the latter: The former was 
as a day labourer, or weekly labourer at molt ; not as 
a hired ſervant, who is part of the maſter's family. 
Burrow's Settl. Caf. 280. | 

H. 6 G. 3. Unaerbarrow and Bradley- Field v. Creſ- 
thwaite and Lythe. Two juſtices make an order for the 
removal of Anne Kellet from the townſhip of Underbar- 
rew and Bradley-field to the townſhip of Cre/thwaite and 
Lythe. The ſeflions, upon appeal, diſcharge that order, 
and ſtate ſpecially: That the pauper Anne Kellet hired 


herſelf at Chriſtmas to John Thompſon of Croſthwaite and 


Lythe, till Whitſuntide then next following ; which time 


| ſhe ſerved, At the ſame Whitſuntide ſhe hired herſelf to 


the ſaid John Thompſon for one year, and continued in the 
ſaid ſervice til] the beginning of March following, when 
ſhe and her maſter parted by conſent. The ſeſſions were 
of opinion, that the ſaid Anne Keil:t gained no ſettlement 
by the ſaid fervice in Cro/thwazrte and Lythe, and therefore 
quaſhed the order of the two juitices, ſubject neverthe- 
leſs to the opinion of this court. It was moved to quaſh 
the order of ſeſſions and to affirm the original order; 
for that there was, upon the ſtate of the facts, a hiring 
for a year and a ſervice for a year, when both were cou- 
pled together ; though indeed the firſt hiring was for leſs 
than a year, and the ſecond ſervice was likewiſe for leſs 
than a year, On ſhewing cauſe, it was urged, that the 
two leading caſes of South Moullon and of Overton and 
dfeventon were determined upon facts prior to the expla- 
natory ſtatute of the 8 & 9 V. before which ſtatute, a 

£3 | diring 
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hiring for a year, and a ſervice for 40 days gained a 
ſettlement. And it was obſerved, that in the caſe of 
 Anhie, lord Raymond and alſo Mr. juſtice Page declared, 
that if it had been then res integra, they ſhould have ad- 
judged it to be no ſettlement in Biceſter: And now it 
appears to be ſo; as the two ſuppofed precedents were 
in fact no precedents at all, being prior to the ſtatute 
of the 8 & 9 V. By the court: The authority of 
theſe caſes will be juſt the ſame, whether the facts 
were prior to the ſtatute or not : Becauſe the court de- 
termined them as upon facts ſubſequent to the ſtatute, 
And there having been many determinations the other 
way, the court were unanimouſly of opinion, that. for 
the ſake of certainty, it is beſt to adhere to ſettled deter- 
minations. Though there might be room for great doubt 
upon this point, if the matter were again open ; yet the 
rule flare deciſis, is always proper, and eſpecially in theſe 
caſes of ſettlements. And the order of ſeſſions was 
quaſhed, and the original order affirmed. Burrow's Settl. 
Caſ. 545. [Note, Upon ſearching the records it hath 
appeared, that the caſe of Bridget Bayly was after the ex- 
planatory ſtatute of the 8 & 9g . And the miſtake did 
ariſe from the errors of the ſeveral reporters of that caſe, 
as to the particular times of her hiring and ſervice. The 
other caſe, viz. of South Moulton, is not to be found up- 
on the file : and the report thereof in lord Raymond is fo 
very imperfect, that nothing can with certainty be con- 
cluded from it. Mr. Burrow takes notice, that it is not 
impoſſible that this caſe of South Moulton may be the very 

ſame with that of Overton, Which conjecture ſeems to be 
ſupported by this obſervation, that the reporters of both the 
caſes expreſs that Holt chief juſtice was abſent. And 
there was no other determination in that term, accord- 
ing to the reports thereof in lord Raymond, wherein it 

: doth not expreſsly appear that Holt chief juſtice was pre- 

« ſent. } | | 

Same ſervice, but (2) E. 4 G. Tvirghoe and Solebury. A perſon was hired 

not with the ſame for a year to one Knight, who rented a farm in Ivinohoe, 
1 and lived with him half a year: The maſter lets the farm 
to one Sinith, and the ſervant lives the reſidue of the year 

with Smith in the farm, without any words paſſed about 

diſſolving the contract with Knight, or making any new 

contract with Smiihb. And at the end of the year, the 

ſecond maſter paid him his wages. The queſtion was, 

If this ſhall be deemed the /ame /ervice, ſo as to gain a 
ſettlement? By Pratt Ch. J. and the court; This is a 

Ez | good 
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good ſettlement : If a maſter command his ſervant to live 


with another for a certain time, it is a ſervice to the firſt 


maſter ; and here being no new contract, it is carrying on 
the ſervice of the firſt maſter. And the ſubſequent maſter 
paying his wages did not alter the caſe ; for the contract 
not being deſtroyed, he might have brought an action 
againſt the firſt maſter. Sg. C. V. 1. 121. Caſes of S. 
109. Str. 9o. | 

E. 15 G. 2. Ladick and St, Enoder. John Roberts was 
hired for a year in Ladoch. His maſter died within the 
year, leaving William Huddy of St. Enoder his executor. 
The executor aſked the ſervant, if he was willing to 


| ſerve out the year with him. The ſervant agreed to it, 


and did ſerve the executor in St. Enoder during the re- 
mainder of the year. By the court: This is a conti- 
nuance of the ſame ſervice; the contract was not diſ- 
ſolved by the death of the maſter; and the ſervant gain- 
ed a ſettlement in St. Enader. And this is a ſtronger 
caſe than that of [vinghee, the aſſignee of the farm in 
that caſe being a mere ſtranger; whereas this was the 
caſe of an executor, on whom the law caſts a privity of 
contract. Burrow's Settl. Caf. 179. 


359 


(3) E. 11 G. K. and IVhitechapel. A perſon was hired Same fervice, but 


for five years, to work at a glaſs-houſe in Hhitechapel, at 
the rate of 10s. a week; but never lodged with his maſter 
in the houſe any part of the time, but at another houſe in 
the pariſh: By the court, He has gained a ſettlement 
there; for being hired to ſerve above a year, and having 
ſerved and reſided in the ſame pariſh purſuant to ſuch 
hiring, he hath fully complied with the ſtatute, and it is 
not material where he lodged, ſo that it were within the 
pariſh. S/. C. J. 2. 114. Foley 146. . 

T. 12 An. Silverton and Aßbion. A ſervant maid was 
hired for a year in the pariſh of Aſbten, where ſhe ſerved 
half a year; then her maſter, and ſhe with him, removed 
to the pariſh of Patſball, where her maſter took another 
farm; the ſervant continued with him in the pariſh of 
Patſball for the other half year: And the queſtion was, 
Whether ſhe gained any ſettlement in either of theſe 
places; and if ſhe did, in which of them ? By the court, 
Here is what the act requires, a hiring for a year, and a 


ſervice for a year, For it is the ſame ſervice; and the 


ſtatute doth not tie it down to one place, If a perſon is 
hired to a maſter in one pariſh, and goes with him into 
another pariſh, and ſerves him for one whole year; the 
pariſh he continues laſt in for 40 days before the end of 

| £4 4 | | bis 
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his year, is the place of his ſettlement: and the reaſon 
why the 40 days gain a ſettlement is, becauſe he comes 


there with his maſter, and you cannot remove him from 


his maſter, and having continued with him 40 days un- 
removeable, he gains a ſettlement. Foley 188, Caſes of 
S. 23. 

| 7. 8 G. St. Peter's in Oxford and Chepping Wycomb : 
Upon a ſpecial order of ſeſſions it appeared, that the maſ- 
ter of the Oxford ſtage coach hired a ſervant for a year, to 
ſtay in an inn in 2 ycomb where the coach baited, and 
to take care of the horſes ; he lived there for the whole 
year, and the maſter all the while lived in Oxford. The 
queſticn was, Where that ſervant gains a ſettlement, or 
whether any by that fervice? And by the whole court, 
He gained a ſettlement in Chepping M ycomb, though his 
maſter never lived there. Str. 528. Foley 200. 

H. 1 G. Biſhop's Hatfield and St. Peter's in St. Alban's. 
Two juſtices remove one Langley from Biſhop's Hatfield to 
St. Peter's. Upon appeal, the matter was ſtated ſpecially, 
that this Langley was a huntſman to one Mr. Arnold, and 
that Mr. Arnold lived ſometimes in Veſiminſter, and ſome- 
times at his houſe in Northamptonſhire, but that Mr. A.- 
nold had no ſettlement in St. Peter's; and that this Langley 
ſerved the laſt 40 days of his year in the pariſh of 87. Peter's 
with bis maſter Mr. Arnold which the juſtices at ſeſſions 
thought gained no ſettlement for Langley in St. Peter's, and 
quaſhed the order of two juſtices. But the court of king's 
bench, upon the orders being removed by certiorari, quaih- 
ed the order of ſeſſions, and held Langlty's ſettlement to 
be in St. Peter's, by ſerving his maſter Mr. Arnold the laſt 
40 days of his year there, though his maſter Arnold had 
no ſettlement there. Foley 197. Str. 794. 

7. 8 E. St. Peter's in Oxford and Fauley. Mrs. Cook 
lived with her ſon in law Dr. Clavering at Chri Church, 
and hired a ſervant for a year, who was ſettled in St. Peter's. 
Mrs. Co:# afterwards goes to Fawley upon a viſit; and 
ſhe, with her ſervant, ſtaid there for three mths, and 
afterwards came back again to Chriſt Church, where the 
ſervant ended the year's ſervice, being not 40 days after 
her return. The queſtion was, Whether this ſervant 
gained any ſettlement at Fawley, living with her miſtreſs 
who was only a viſitor? And by the whole court; The 
ſettlement of the ſervant doth not at all depend on the 
ſettlement of the maſter ; for if a maſter hire a ſervant for 
a year, and after remove from one pariſh to another du- 
ring that err, it may be N ſaid that the ſervant i a | 

| hire 
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ſon hired in every pariſh he ſhall go into with his maſter ; i 
nes and the pariſh where he lives with his maſter the laſt 40 1 
om days of his year, is the place of his ſettlement. And it is bY 
_— not material to the ſervant, whether the maſter goes there 1 
5 of under the capacity of gaining a ſettlement for himſelf or 19 
not; the ſervant goes there in the capacity of a ſervant; 7% 
: and it is like the caſe of a ſchool- boy; he gains no ſettle- bn: 
aſ- | ment, but the ſervant that waits upon him will. And it WH 
to Vvivas adjudged that the ſervant was ſettled at Fawlry. Cal. Jig 
ind of Settl. 139. Foley 194. Str. 524. | | 1 
ole E. 30 G. 2. Alton and Eluetbam. This caſe was argu- 1M 
he cd the laſt term, and the court took time to conſider of it; 1 4 
or ada nd this term, lord Manfield Ch. J. delivered the reſo- 1 
irt, lution of the court: This was an order made by two ju- 14 
his ſtices for the removal of the wife of the pauper and four Fl 
cChildren from the pariſh of Elvetham to the pariſh of Alton; 18 
1's. | and upon appeal to the ſeſſions, the ſame was there con- |: 
= firmed : But the ſeſſions ſtate the fact ſpecially, That | IK 
ly, | the pariſh of Alton in the year 1722, gave a certificate to it 
nd the father of the pauper to the pariſh of Elvetham ; under * 
ne= which, the father went to the pariſh of Elvetham, and has ' mn 
At - | dwelt there ever ſince: then it ſtates the pauper, and other by! 
rey children being born there, and that the pauper on the 2gth 
78 | of Auguſt 1734 was hired for a year as a covenant ſervant 
ons by Sir Henry Calthorp at Elvetham, and ſerved that year 
wat out in that pariſh; that at the expiration of this year, he 
g's was hired again as a covenant ſervant by him for another 
n- year, and ſerved that year, but it happened that the laſt 
to 40 days of the ſecond year were at Scarborough in Yorkſhire z 
laſt | that he did not at the end of the ſecond year quit the ſer- 
nad vice, but on the 29th of Auguſt 17 36, he applied to his 
1 maſter to make a new agreement for another year, when 
0 | the maſter ſaid it would be time enough when they return- 
<h, : ed home to Elvetham ; whereupon he continued for about 6 
8. 7 weeks with his maſter at Scarborough, when they returned 
ind | home to Eluetbam; then he was hired for a third year, 
nd and ſerved that year out in Eluetham, and continued in his 
ne | ſervice for ſeven years more, and his wages were advanced 
ter every year; and aſterwards he quitted that ſervice, and 
int 1 married, and had four children mentioned in the order, 
eſs | which was, for removing the wife and four children from 
he | EFlveibam (the huſband having left his family) to Alton 
he | which gave the certificate, The juſtices conſidered 
for aim ſerving altogether in Elvetham, and that he could not | . 
u- |} gain a ſettlement there. It has been contended, that they 
is I were in the wrong, for he ought to be conſidered as hav- 
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ing gained a ſettlement in Elvetham, notwithſtanding the 
certificate. That is not contended for directly, becauſe 
fervice for a year of a certificate perſon will not gain a fet- 
tlement ; therefore it is indirectly contended for, that he 
has gained a ſettlement : His maſter goes (probably for 
his health to Scarborough, and happens to ſtay there 40 
days; and it is contended, that the ſervant then gained 
a ſettlement at Scarborough, which diſcharged the certifi- 
cate, and then he afterwards gained a ſettlement at Elve- 
tham.——The general queſtion is, Whether this acci- 
dental ſervice of 40 days at Scarborough acquired a ſettle- 
ment to the ſervant? It is immaterial, whether the maſ- 
ter has or has not a ſettlement in the place where the 
fervice is; becauſe that will not prevent the ſervant gain- 
ing a ſettlement : But the objection here is, whether the 
40 days at Scarborough are to be conſidered barely as a 
continuation of the ſervice at Elbeibam, or a new bona 


fide ſervice at Scarborough? There are ſeveral cafes, where 


a ſeryant, though locally abſent, may yet be conſidered 
as continuing his ſervice in the place to which he was 
hired, So if a ſervant was ill, and went to Bath, by the 
conſent off the maſter, that would be a continuation of 
the ſervice. Therefore the conſideration here is, of con- 
venience and inconvenience, of juſtice and injuſtice, 
which will have great weight, unleſs there are authorities 
which ſtand in the way. I will conſider this firſt under 


the circumſtances of the caſe; then, ſecondly, I will 


conſider the authorities. The general ground upon which 
this muſt be determined, if there are no aurhorities, is 


this: Subſtantially, the maſter lived at Elvetham ; he 


hired his ſervant to be a ſervant there; the pariſh was jea- 
Jous of the fervant coming in there, and pot a certificate 


from Alton, Sir Henry happens to go to Scarborough, as 


a ſojourner for a particular purpoſe, not as an inhabitant. 
Vhen they are to make an agreement for a third year, 


they both cunſider themſelves as abſent from home. It 


wouid be perilous for theſe publick places of reſort, if 
ſuch a ſervice were to gain a ſettlement, Beſides, what 
fraud would be brought upon pariſhes, if ſettlements 
might be gained in this manner, when a pariſh truſts to 
certificates? Suppoſe a perſon in ſervice has an accident 
upon the road by breaking a leg, and he ſtays 40 days at 
a place, fſhal! that be a ſettlement ? Suppoſe he ſtays 40 
days with his maſter in a ſca-port being wind-bound, 
would that gain a ſettlement? The maſter's abode here 
is at Eluetham, which I lay great ſtreſs n. The domicil 


(as 
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(as the Civilians call it) of Sir Henry was not at Scarbo- 
rough. I ſhall next conſider the authories cited. The 
principal of which was the caſe of Sz, Peter's in Oxford and 
Fawley (Str. 524.) The court will pay regard to former 
determinations for the ſake of certainty. But if an au: 
thority were fingle, and plainly productive of inconveni- 
ence, the court would in fuch caſe over- rule it. But the 
preſent authority does not all contradift the doctrine I 
have been laying down. This caſe was cited to ſhew, that 


a paſſage or tranſitory reſidence might gain a ſettlement. 


I ſhall tate the caſe as it is in Strange; where it is ſaid, 
that in the cafe of Ryfford it was not doubted, but that 
hiring into an extraparochial place would gain a ſettle- 
ment. And ſo Powell J. ſomewhere ſaid, that if a ſer- 
vant was hired for a year in Treland, and the ſervice was 


performed here, it would gain a ſettlement. But here I 


cannot but obſerve, that it 1s a great pity that caſes ſhould 
get abroad under the ſanction of great names, which being 
taken from notes that gentlemen took cnly for their own 
uſe, and not by any publick officer appointed for that 
purpoſe, are incorrect often in the ſtate of them. The 
preſent caſe, as reported in Strange, is moſt certainly miſ- 
reported, It is ſtated that the pauper was hired for a 
year into Church-church, without ſaying how or under what 
circumſtances her miſtreſs lived there; and that her miſ- 
treſs went upon a viſit to Fawley Court. Now her miſ- 


treſs being a ſingle woman could not poſſibly have any 


abode in Chrift-church but as a viſitor or friend. And it 
is farther ſaid, that the only doubt was, whether the ſet- 
tlement gained at Chriſſ- church was ſuperſeded or not. 
That could not poſſibly be ſo. For ſhe could by no 
means gain a ſettlement in CGhrift-church, which was not 
only an extraparochial place, but a ſingle houſe only, 
having been once a monaſtery, being in nature of one of 
the king's palaces, which may be extraparochial. I men- 
tion this, to ſhew the incorrectneſs of caſes, which can- 
not be relied on. This caſe is alſo in Foley 215. and Caſes 
of Settl. 139. reported differently. But all of them toge- 
ther may ſerve to help us to the truth, and which upon 
inquiry I find to be this: Mrs. Cost the miſtreſs of the 
ſervant, had two daughters ; one, married to Dr. Claver- 
ing dean of Chri/?-church ; the other, to Mr. Freeman who 
lived at Fawley-court. And ſhe lived alternately with theſe 
two gentlemen her ſons in law; and was as much at Fato- 
tey-court as at Chri/t-church, and (as I obſerved before) it 
was not poſkible che ſervant ſhould be ſettled at Chri/t- 
| ; | - „ chu eh, 
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church, becauſe it was an extraparochial ſingle houſe. 
This was, I think, the only material caſe cited at bar; 
but there is another which 1 have had mentioned to me, 
Biſhop's Hatfield and St. Peter's in St. Alban's ¶ Foley 197.), 
where a huntſman was hired by one Mr. Arnold, who lived 
fometimes in /e:/min/tcr, and ſometimes at Northampton, 
and the ſervant reſided, where the hounds were kept, at 
St. Alban's; and the only queſtion was, whether the ſer- 
vant could acquire a fettlement there by ſuch ſervice, as 
his maſter had none: and there was no doubt bue he 
could; for he came exactly within the caſe of a ſtage 
coachman, who was hired to ſerve at 7Yycomb, though 
the maſter lived at Oxford; where it was held, that the 
ſervant's ſettlement does not at all depend upon the maſ- 
ter's. But that caſe was very different from the preſent; 
for the queſtion was not, whether there was a continuance 
of ſervice with the maſter in NMeſiminſter or Northampton, 
but he was ſettled by living in that place with the hounds; 
and the maſter, I ſuppoſe, might be probably a member 
of parliament ; and might have a houſe to go to for hunt- 
ing merely, which 1s a very common caſe in the neigh- 
bourhood of Lindon. However there is no preciſion in 
the caſe on which the court can rely; and upon the whole 
I think it not at all inconſiſtent with our preſent reſolu- 
tion; which is, that in the preſent caſe the whole of the 
ſervice was only a continuation of the ſervice at Elvetham, 
However I would have it obſerved in the preſent caſe, 


that I lay great ſtreſs on both the maſter and ſervant con- 


ſidering £lvetham as their home, as alſo upon the prece- 
dent and ſubſequent ſervice, and upon the circumſtances 
of the certificate. There was another objection at bar, 
but not relied on; that it does not appear but that the 
huſband may be living, and he is not removed, and may 
gave gained a ſettlement fince, But this the court will 
not preſume. If he is living, they muſt remove him after 
to his family. And both the orders were confirmed. 
And the difference between this caſe and that of St. Pe- 
ter's in Oxford and Fawley, ſeemeth to be this; that a vi- 
fitor, during the time of the viſit, may be conſidered as 
part of the family of the perſon viſited, and hath there 
pro tempore his home and place of abode; but a perſon at 
Scarborough or other ſuch like place of publick reſort, under 
the circumſtances abovementioned, is only a ſojourner, or 
in the nature of a traveller, or as a gueſt in an inn, and 
cannot in any ſenſe within the words of the ſtatute be 
looked upon as coming to ſetile there. 


[Note 
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[Note, with reſpect to the aforeſaid caſe of St. Peter's 
and Fawley, Mr. Burrow ſays, there having been ſo much 
doubt and miſapprehenſion concerning it, he has had the 


curioſity to tranſcribe it from the original record: which 
is as follows. Two juſtices removed Mary Norris from 


the pariſh of St. Peter in the Eaſt in Oxford, to the pariſh 
of Faaly in the county of Oxford aforeſaid. Which order 
was diſcharged by the ſeſſions, upon appeal; it appearing 
(as it is ſtated in the order of ſeſſions) that the ſaid Mary 


Norris was hired at Chrift-church in Oxford, an extrapa- 
rocbial place, on the 16th of May 1717, for one year, to 


Mrs. Cooke, who then lived, and ever ſince hath lived, 
with her ſon in law Dr. Clavering, canon of Chri/t- church 
college aforeſaid, as a ſojourner or border; and continu- 
ed in her ſervice there till the month of: in the ſame 
year; when 'Mrs. Cooke went, upon a viſit, to her fon 
Mr. Freeman's, in the pariſh of Faaley aforeſaid, where ſhe 


continued three months, upon the ſaid viſit; and her ſaid 
| ſervant Mary Norris was with her at the ſaid Mr. Free- 


man's, and continued there in her ſervice all the three 
months. At the end of which the miſtreſs returned to 
Chriſt- church, and there the ſervice expired, ſhe having 
ſerved her miftreſs the whole year, in purſuance of the 
frſt hiring: And the order of ſeſſions was quaſhed, and 
the original order affirmed, Burrow, Mansfield. 312. Bur. 
Settl. Caſ. 422.] 
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(4) E. 17 G. 2. Beccles and Loꝛbęſtft. A perſon was Abſenee during 


hired to a blackſmith for a year, at 31. a year. 
the year, the maſter gave him leave to work with another 
ſmith for three days, with another for a week, and with 
a third for a fortnight ; and agreed that the ſervant ſhould 
have the advantage of it. After which, he returned and 
ſtaid out the year, and the maſter by his conſent deduct- 
ed the proportion of wages for the time he was away. The 
ſeſſions held no ſettlement was gained, the firſt contract 
being diſſolved. But by the court; The order muſt be 
quaſhed : for this is not a diſſolution of the contract, but 
a licence to be abſent. Service by the maſter's conſent 
with another perſon is ſervice of the maſter. But in this 
caſe, if it had been without the maſter's conſent, yet the 
abſence had been diſpenſed with by the maſter's taking 
him again. Str. 1207. Burrows Settl. Caſ. 230. | 
7. 26& 27 E. 2. Hanbury and Tardebigg. The ſer- 
vant was hired for a year at Michaelmas, but did not come 
to his ſervice till three days after 4ichae/mas-day, and ſer- 


ved till the day after Michalemas in the next year. He 
| I | — Was 
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was abſent about two or three days at a time, in the whole 
a fortnight, without conſent, but was always received 
again. At going away, he agreed to make a deduction 
of 6s. 6d. of his wages, for the time he was abſent, By 
the court: He gained a ſettlement at Tardebigg. This 
court hath not been fo ſtrict in determining upon the ſer- 
vice, as they have been upon the hiring. It hath often 
been held, that though a ſervant has been abſent for a 
time, yet his maſter taking him again purges his abſence. 
And there is no difference between an abſence in the be- 
ginning and in the middle of the ſervice; for he is a ſer- 


vant from the time of hiring. Burrow's Settl. Caſ. 322. 


A. IG. Pawlett and Burnham, A perſon was a co- 
venant ſervant for a year, but went away three weeks be- 
fore his year was out, by his own and his maſter's con- 
ſent; and was abated 6s. of his year's wages for it. It 
was objected, that being a covenant ſervant, this doth 
import that it was by deed, and then the conſent cannot 
diſcharge the covenant. By the court: Here is no fraud 
expreſſed or implied. It is not within the words of the 
act, nor the meaning. Can a man compel his ſervant to 
gain a ſettlement nalens volens? As to the covenant being 
by deed, and fo the ſervice continuing, perhaps be might 
bring and action on the covenant, and as to that point 
the ſervice continued; but not as to gaining a ſettlement, 
where the ſtatute faith he muſt ferve for a year, which is 
not in this caſe. Caſes of Settlem. 84. Foley 187. Se. 
Caſes V. 1. 71. i | . 

E. 7 G. K. and Iſip. A perſon is hired for a year; 
and in the year's ſervice his maſter gives him leave to go 


and ſee his mother for one day, and he tarried three days, 


and then came home again, and his maſter took him into 
his ſervice as before. It was objected, that his ſtaying 
to ſee his mother without leave was a deſertion of the ſer- 
vice, and the time he ſtayed away takes ſo much off from 
a complete ſervice for a year. But by the court: This 
will not prevent the ſettlement ; for the maſter's taking 


him again is a purgation of the offence, and no inter- 


ruption of his ſervice.—In the ſame caſe it was ſtated, 
that the ſervant for ſix days was ſick, and incapable of 
any ſervice: And it was objected, that therefore he could 
not gain a ſettlement, which is to be acquired only by a 
fervice for a year ; but here he did not ſerve for fix days, 


and ſo there wants ſo much of a ſervice for a year. But 


by the court : A ſervant that lies thus under the viſitation 
of God, which beialls him not through his own default, 
| 13 
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is and muſt be taken to be all the while in the ſervice of 
his maſter ; and if this exception wete to be allowed, it 
might prevent all the ſettlements in the kingdom. —An- 
other circumſtance in the fame caſe was this: The ſer= 
vant, three or four days before his ſervice expired, de- 
fired leave of his maſter to go to a fair, to hire himſelf in- 
to another ſervice. His maſter refuſed, and told him, if 
he went, he ſhould not come into his houſe again. The 
ſervant went notwithſtanding; and did not return until 
the time of his ſervice was expired. By the court: This 
is nevertheleſs a ſettlement. The requeſt of the ſervant 
is a reaſonable requeſt; and the law will not ſuffer a ma- 
ſter to ſhew himſelf ſo inhuman to his ſervant. A ma- 


ſter cannot turn off his ſervant two or three days before 


the year expires; if he doth, the ſervice in point of law 
continues, and he gains a ſettlement notwithſtanding. 
Caſes of Settl. 129. Str. 423. =; 85 0 
T. 8 G. Eaftland and M eſthorſeley. A ſervant was hired 
for a year; and the day before the year expired, the ma- 
ſter told him, that to prevent his gaining a ſettlement in 
that pariſn, he ſhould go away immediately; which the 
ſervant refuſed to do, inſiſting to ſerve out the year; 
whereupon the maſter turned him out of doors. The 


court held this to be ſuch a fraud in the maſter, as ſhould 


not prevent the ſettlement of the ſervant. Str. 526. 
H. 4G. 2. K. and Preſton, A peiſon ſerved under a 
hiring his whole year within 5 days, and then left his ma- 
ſter by conſent, the pariſh officers where he lived having 
firſt given him two guineas to leave the pariſh. The ju- 
ſtices held this to be no ſettlement, and ſtated the cafe 
ſpecially. It was objected, that this departure was frau- 
dulent. But by the court: The juſtices might upon evi- 
dence have ex2mined into that point; and if they had 
thought that his departure was fraudulent, they would 
without queſtion have ſtated it to have been ſo; but that 
not being done, we cannot intend any fraud, nor that the 
party hath gained any fettlement, it being agreed on all 
fides, that he bath not ſerved his year. Nelſ. Fuft, Tit. 
Poor. Burrows Settl. Caſ. 606. . | 


M. 9G. 2. Syford and Cafthchurch. A perſon was hi- 


red for a year, which he ſerved till the laſt 12 days, 
when he went away with his maſter's leave, and ſtaid till 
after the year was up, when he returned for his cloaths, 
and was paid the whole year's wages. And on conſidera- 
tion, that if they once allowed this ablence for 12 days 


at the end of the year (which differed from an abſence in 


the 


357 
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the middle of the year, which was purged by taking him 
again) they ſhould not know where to ſtop, it was deter- 
mined that he gained no ſettlement. In this caſe the ſer- 
vant went from his ſervice before the year was out, and 
the maſter conſented to it ; which is a plain determina- 
tion of the ſervice within the year. Str. 1022. Bur- 
row's Settl. Caſ. 66 OO | 

T. 19 G. 2. St. Peter's in Sandwich and Goodneſton. 
William Markham was hired for a year, and lived with 
and ſerved his maſter in Northbourne till within three weeks 
of the end of the year, when he aſked leave of his maſter 
to go to the herring fiſhery. The maſter conſented, if 
he could get a man to do the maſter's work to his liking. 
4Markham did ſo, and paid the man. MAdartham went to 
ſea, and returned at the end of the herring fiſhery, which 
was about three weeks after the end of his year. The 
maſter paid him all his year's wages. By the court : This 
was no diſſolution of the contract; Marſtham gained a 
ſettlement at Nerthbourne; and as the maſter had the be- 
nefit of the contract during the whole year, ſo ought the 
ſervant alſo. Str. 1232. Burrows Settl. Caſ. 251. 

E. 31G. 2. Caverſwall and Trentham. Samuel Braſ- 
fengton the pauper was hired for a year to Edward Braſ- 
fington at Trentham, and ſerved him till within three weeks 
of the end of the year ; when, on ſome diſputes arifing 
betwixt him and his maſter, he was with his own con- 
ſent, diſcharged from his ſervice; and received all his 
wages, except what was deducted for the three weeks. 
As ſoon as he left his ſervice, he went to London, and 
was abſent about a fortnight. Upon his return, at Mrs. 
Braſſington's requeſt (his maſter being then from home) 
he went again into their ſervice ; and within a week after 
the expiration of the firſt year, his maſter hired him again 
for another year; and he ſerved him in Trentham for about 
fix months of that ſecond year, and then left him. By 
the court: Here was a diſcontinuance, The firſt con- 
tract was abſolutely diſſolved, and ſo continued for a fort- 
night or three weeks. Therefore this laſt ſervice cannot 
be connected with the former part of the year; and con- 
ſequently no ſettlement was gained at Trentham. Burrow, 
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Mansfield. 301. Burrovb's Settlem. Caf. 461. 

E. 32 G. 2. Kiſlingbury and Nether Heyford. It was 
1 ſtated, that John Gare the pauper, was hired for a year 
. 5 to widow Blißs of Furthingſtone; and continued in the ſaid 
4 ſervice until five weeks before the end of the year; when, 
| with his miſtreſs's leave, he parted with her, and went 

| | to 
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to work at KAi/l:ngbury, and ſtaid there the ſaid five 
weeks. After the end of the year, the ſaid Gare went to 
his ſaid miſtreſs Bliſs for his year's wages; the whole 
whereof ſhe laid down to him, and he thereout voluntari- 
ly deducted 10 8. for his five weeks abſence, being the 
ſame ſum he had earned and received for his five weeks at 
Kiſlingbury. The original contract was not diſſolved, nor 


any new one made with his miſtreſs Bliſs, ſave as afore- 


ſaid. And if his miſtreſs had, during the ſaid five weeks, 
required him to return to her, he would have done fo. 
It was objected, that this could not be a ſettlement, as 
there wanted five weeks of the ſervice. ' By lord Manſ- 


| field and the court: The queſtion turns fingly upon this, 


Whether his abſence for five weeks was a diſſolution of 
the contract? If he had his miſtreſs's leave, it was not, 
if he had it not, it was. And we are all of opinion, that 
it was only an abſence with leave. For it appears, that 
both paities conſidered the contract between them as ſub- 
ſiſting, and not diflolved. - He paid her the whole that 
he had earned in the five weeks that he was abſent, con- 
ſidering himſelf as her ſervant during that time. For other- 


wiſe the deduction would not have been a deduction of 


the particular ſum earned by him; but a deduction in pro- 
portion of his whole year's wages to the time of his ab- 
ſence. And he looked upon himſelf as liable to be called 
back within the five weeks. And it 1s ſtated, that the 
original contract was not diſſolved, ſave as aforeſaid; 
Therefore we are all of opinion, that the contract was not 
diſlolved, and conſequently that the pauper gained a ſettle- 
ment with his miſtreſs Bli/s at Farthing/lone, Burrow, 
Mansfield. 788. Burrow's Settlem. Caf. 479. 


E. 33 G. 2. Chriſtchurch and St. Matthew's Bathnall 


Green. Elizabeth Maneg was, on the 24th day of Auguſt 
1757, hired into Chriſichurch for a year, and continued 
in the ſaid ſervice till the 7th of Auguſt then next fol- 


| lowing; when ſhe was frightened into fits, and thereby 


rendered incapable of doing any ſervice. Her maſter be- 
ing taken ill, and diſturbed by her fits, defired Mr. Le- 
monier, who lived in the pariſh of St. Matthew Bethnall 
Green, to take her into his houſe, that ſhe might be under 
the care of her ſiſter who lived there ; but if 
nier refuſed to receive her, ſhe was then to return to her 
maſter's houſe; Mr. Lemonier took het in; and ſhe re- 
ſided there about five days; and then was taken into the 
hoſpital, The day after ſhe had been received into Mr. 
Vol, III. Aa Lemonier's 


Mr. Lemo- 
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Lemonier's houſe, ſhe returned to her ſaid maſter's houſe 
to fetch away her clothes; and her miſtreſs gave her two 
ſhillings, which, with what ſhe had before received 
made up the full year's wages. No words of diſcharge 


paſſed between her and her miſtreſs ; but ſhe looked up- 


on herſelf as then diſcharged from her ſervice ; but be- 
lieved that had ſhe recovered her health, her maſter would 
have received her again into his ſervice. She continued 
under the ſame indiſpoſition, till after the year from the faid 
time of hiring was expired; and never returned again into 
her ſaid maſter's ſervice. And on the 17th of Auguſt 
1758, her maſter hired another ſervant in her place. It 
was objected, that this ſervice could not gain a ſettlement, 
being ſeventeen days ſhort of the year, The caſes that 
have; been were, where the abſence was in the middle of 
the year, and the abſence purged by the maſter's recei- 
ving the ſervant again. But here the abſence was 17 days 
at the end of the year; and if this be allowed, where 


can the court ſtop ? It may as well be a want of three 


weeks, or a month, or two months. By lord Mansfield 
Ch. J. This caſe is an additional proof, among many 


others, upon how inconvenient a foot the law of ſettle- 


ment ſtands. This muſt appear a very clear caſe to any 


perſon of common plain ſenſe and underſtanding. It is 


certainly a fair bona fide ſervice for a year, without any 
fraud on either fide. If a maſter gives his ſervant leave 
to go upon any other ſervice, or to be abſent for a ſhort 
time, and pays him his whole wages, this is a good ſer- 
vice. If the fcrvant is taken ill, by the viſitation of God, 


it is a condition incident to humanity, and is implied in 


all contracts. Therefore the maſter is bound to provide 


for and take care of the ſervant ſo taken ill in his ſervice; 


and cannot deduct wages in porportion to the continu- 


' ance of the ſervant's ſickneſs. And there is no difference, 
whether the accident of ſickneſs happens in the middle or 


at the end of the year. It is equally the act of God, and 
without any fault of the ſervant. And in the preſent 
caſe, the ſervant's being at Mr, Lemonier's, or in the hoſ- 


pita], is: juſt the ſame thing as her being kept in the ma- 


ſter's houſe, under his own roof. Burrow, Mansfield, 
945. Bur, Set. Caf. 494. 
T. 6 G. 3. Frome-Selwood and Brixton Deverel. Richard 


Stent, the huſband of the pauper, was hired for a year at 


King's Weſton, and ſerved that year till within ten days of 
the end of the year, when Stent declaring to his maſter, 
that he withed not to be ſettled in King's Waſton, aſked his 

leave 


Soi AICS 102 * = 
SEL ARCS, { FIAT 
e e 88 a & . ex Broad Fes 2 W . TOs II N 
; - 7 * 5 2 . 7 r 5 S A I od EL _ Ane 4 . 4k n 1 \ 1 7 
„ Jene . ß ß ß ß . ⁊ ß ER GN ny rennen 97 9 ez . : 2 
22 EE ET Ie IE EE LS ay 
77 FR Ie ITE Se AR PRE x OE 8 8 oY 9 2 N 


Pe IE) 
8 
3 
EIS: 
1 5 
7 of | 
EY 
3 
X 
E 8 
1 
2 3 
* j 
Be 1 
LN 


N / 
FTT. 
2 F 


2 pf 2 25 i = o PEW» Yor FCS ACE TI SAS ET OE r V ˙ a PB ES RL RS RR 29 ny, r n ks LON \ of, 
* ˙ TIPS. OC PT A LOR St F441 as 1 2 K 5 SARS 2 1+ - 'L by * . ye] 67% 5 eee TIS n e N e n r ccc e . r oo or LTC CRE 8 N . C 4 * a a 
, fr EI r * 3 8 5 3 C 25 1 ff: En ad fs NE2= Rt ASS CLE IRIS. 3 N N S 2 e . VVG 2 l , 
FC IG: "a HE En OS, At . IS r gs © Tra AR. Es Boa err LETS We, — Se Br 3 n n f WIGAN PO es 9 ole e e bY n 9 *** * 
J 8 . ; JJV Een ve I EIT N 8 8 e 7 * r 
es L * * e 2 . N . : * WA * x 8 * 5 "Ip" x _ 4 
LG NE 9 2 * — bee 4 . 8 . a . 7 , . 


PICTON ET ONES” 
e eee, Es 2 
S 


Pooꝛ. (Settlement by ſervice.) 


leave to go and viſit his relations. To which the maſter 
conſented. After the year was expired, Stent returned to 
his maſter, and then hired himſelf as a day labourer, and 
as ſuch continued with him about three months, On ma- 
king up their accounts, Stent allowed out of his daily wa- 

es, for the days he had been abſent the preceding year. 


The court held the ſettlement to be in King's Weſton, 


looking upon the leave and conſent of the maſter as frau- 


dulent, and a mere evaſion of the ſettlement. 
Settl. Caf. 565. 


Burraw's 
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(5) 19 bro I Croſcombe and St. Cuthbert's. Two Service continu» 
juſtices make an order to remove Foſeph Garnſey from ed beyond the 


Croſcombe to St, Cuthbert's. Upon appeal, the ſeſſions 
quaſhed that order, and ſtate ſpecially, that Joſeph Garn- 
fey the pauper hired himſelf for a year to Dr. Lucy, and 
lived a year with him in St. Andrew's, and had his wages 
and livery ; and without coming to any new agreement, 


year, 


continued with him there a quarter of a year longer. Then 


the maſter removed, with his family (Joſeph Gernſey be- 
ing one), to St. Cuthbert's, where the ſaid Foſeph Garnſey 


continued to live with him about fix months, ſtill under 


the firſt contract. It was moved to quaſh the order of ſeſ- 
ſions, for that they were miſtaken in point of law; the 
ſervice in St. Cuthbert's being a continuance of the firſt 
contract, and under it, for the ſaid fix months: The ſer- 


vant's laſt legal ſettlement muſt therefore be in St. Cuth- | 


bert's, where he ſerved the laſt ſix months. On the other 
{ide it was urged, that this was not the ſame ſervice as the 
firſt: year's was; for that the firſt contract was completed 


and executed on both ſides, and was determined. It had 
gained the ſervant a ſettlement in St. Andrew's. And 
there was no new contract or agreement at all. Nor is 


any thing ſtated that can deſtroy the ſettlement gained in 
St. Andrew's by ſerving a whole year there. Unto which 
it was replied, That it is the conſtant practice for ſer- 
vants to go on upon the firſt agreement, without any new 
one. And if this were not the caſe, then the ſervant who 
had lived with his maſter 20 years in different pariſhes, 
without any new contract, muſt be ſettled in the pariſh 


where his maſter had lived in the firſt year of his ſervice. 


And by the whole court: As there was a hiring for a 
year, and a ſervice for a year, and a continuance under 
the ſame ſervice, it is ſufficient to gain a ſettlement ; and 
ſuch ſettlement mult be in the pariſh where it was per- 
formed the laſt 40 days. Str. 1240. BPurrow's Settlem. 
Caf. 250. 5 5 5 
A2 2 211. 
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What ſhall be 
deemed a ſuffici - 
ent marriage ſo 
as te gain a ſet- 
tlement, 


Pooꝛz. (Settlement by marriage.) 


vii. Of ſettlement by marriage. 


1. Heretofore it hath been ſomewhat doubtful, what 
ſhall be deemed a ſufficient marriage, ſo as that a woman 
ſhall gain a ſettlement thereby; and the courts have been 


favourable in admitting marriages, although not ſtrictly 


ſolemnized according to the laws of the church ; but now 
by the ſtatute of the 26 C. 2. c. 33. a great diſtinction is 
made, between marriages ſolemnized before the 25th day 
of March 1754, and after that time: for by the ſaid ſta- 
tute it is enacted, that after March 25, 1754, all mar- 
riages, (except in Scotland, and except the marriages of 


jews and quakers, where both the parties are jews or 


quakers reſpectively) which ſhall be ſolemnized without 

licence or publication of banns, or in any other place than 

a church or public chapel (unleſs by ſpecial licence from 

the archbiſhop of Canterbury), or without the conſent 

of parents or guardians (where either of the parties, not. 
being a widower or widow, is under the age of 21), ſhall 

be null and veid to all intents and purpoſes whatſoever. 
As in the caſe of Chilham and Preſten, M. 33 E. 2. Two 

Juſtices removed Edward Young, Rebecca his wife, and Ma- 
ry their child, from Chilham to Preſton near Feverſbam, 

both in Kent, And the ſeſſions confirmed, in all points, 
the order of the two juſtices. The caſe, as ſtated to ap- 
pear to the ſeſſions was, that the ſaid Edward Young, being 
legally ſettled in Pręſton, and (not being then a widower) 
was on the 25th of Fanuary 1758, without the conſent 
of his father who was then living, married by licence in 
the pariſh church of Tenham, to Rebecca Drury (who was 
ſettled in the ſaid pariſh of Tenham, and who is removed 
to Pre/ion by the ſaid order, as the wife of the ſaid pau- 
per) ; the ſaid Edward Young being then an infant of 20 
years: And that afterwards, the ſaid Rebecca was 
brought to bed, in the pariſh of Chilbam, of the ſaid 
Mary, removed by the order. It was argued in ſupport 
of theſe orders, that the word void in the act may be 


conſtrued voidable; and that it is highly unreaſonable, 


that a virtuous young. woman and her innocent children 


ſhould be turned adrift, and be conſidered as a whore and 


baſtards, without having any opportunity to conteſt ſo 
ſevere a judgment againſt them : Therefore that this 
marriage ought to be avoided by a ſentence in the eccle- 
ſiaſtical court; and not in a collateral method, by an ? 

parte 


FS 


2 


„rr en W R — 228 

2 - 28 . Wr n NE WD 8 Ts n W r n f > Ye 5 g 4 
F 10 e l nn . ape n r e * 
3 . Ne ro RR e 2 be WWW SEO A EIS SY S n . 
JG c o 8. f n — . OT ENS oa Tae LOI be Dee OS LT. 2 e e 0 rk n 
VTPFTCV E -I PIE r 7 a ; F : BHO bt n 'Þ , 2 pa beoet SS 5 2 


. — — — 2 . * * * hc t 
PP 9 " n F 8 «> TT FE SI CUTIE Loh Le SN LY 2 D . ö 
" A PICO oo rd nd OM TIE IET! VE At 3 es — . = AY ER Ea 2 & Ah SELL Ear fa A ITE; n . ö c Ce Rs 
I WS %% K ore . Pk "I's "Io N EM. * * „3E A T EL ot:- d 2 Dn ILL, CAD 3 
Soils n DD 3 . FD TIF 4 BNET — 1 * 8 — CES 5 TS 2 5 LIEN 2 Cs) Ts: $ Lb AC FEY IN N . AA 55 1 
r e 8 5 882 3 . 3 EI norte in ena ͤ ge we” ge? 5 PP = ERTIES EMT AY 3 REESE Cats 85 5 „ 8 SENS . 1 
r El FF . =, 4 0 JJ ĩ˙² . — 2 pO ö x 2 . N 1 2 ST 8 e We n e r 
PPTP 5 n e f 2 5 7 3 . : TOTO”, 2 * 2 e r l * p " 
. TEC Es ah r 22 ; een ee $ 8 


R 
1 8 
S 


DO a Tn 2 OI 
n 


== . 8 _ 
r 


Pooꝛ. (Settlement by marriage.) 
parte order of juſtices, made without hearing them or 


any perſon on their behalf. By lord Mansfield - chief 
juſtice : This point will admit of no manner of doubt. 


And he took the diſtinction between acts of parliament 
made againſt one of the parties, and for the benefit of 


another of the parties (and where ſuch other party has 
an election either to take benefit of it or not); and acts 


of parliament made againft both. This is not like the ſta- 


tute of bigamy, 1 F. c. 11. which was made only againit 
one of the parties; but it is an act made againſt both: 
And the marriage is thereby expreſsly declared abſolutely 
null and void to all intents and purpoſes whatſoever, 


And by the whole court, let the orders be confirmed as 


ro the man, but quaſhed as to the woman and child. 


Burrow, Mansfield. 897. Burrow's Settl. Caf. 486. 
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2. 7. 2 G. 3. Stockland and Chardland. John Moes What ſhall be 


and Elizabeth Maſon, father and mother of the pauper, „ "wn | 
EVIMENCE Of A 


marriage, as ts 


being both reſident in the pariſh of Chardland, about the 


year 1723, went from thence together, declaring they a ſeitlement. 


were going to be married; and ſoon returned, declaring 


they had been married: and from thenceforward coha- 


bited as man and wife for about 3o years, until the death 
of the ſaid Elizabeth, The pauper was born at Chard- 


land in 1725, and there baptized, and his baptiſm regt-. 


ſtred as the fon of John and Elizabeth Moes. The ſaid 
Fohn and Elizabeth, ſome years before the death of the 
laid Elizabeih, removed from the ſaid pariſh of Chardland 


to the pariſh of Szockland, and there acquired a ſettlement 
by renting a tenement of 5ol. a year. They carried 
with them, from Chardland to Stockland, the ſaid pauper 
their ſon, whoſe ſettlement depended upon this queſtion, 
Whether the ſaid John and Elizabeth, the father and mo- 


ther of the pauper, were to be conſidered as huſband 
and wife at the time of his birth. It was contended at 
the ſeſſions, that the ſaid John and Elizabeth were never 
married; or if they were, that the ſaid Elizabeth had a 
former huſband then living. Concerning which, ſeve- 
ral witneſſes having been examined on both fides, the 
ſaid John Moes the father was produced, in order to 
prove that he and the ſaid Elizabeth were never married, 
and that the ſuppoſed other huſband was then Jiving. 


But the court refuſed to receive his teſtimony. And on 


conſideration of the evidence before the court, they 
were of opinion that the marriage of John and Elizabeth 
WAS ſuficiently proved, and that the pauper gained a 
ſectlement at Stochland as part of their family, and dil- 

1 charged 
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Booz. (Settlement by marriage.) 


charged the order of the two juſtices for removing him 
to Chardland. It was moved to quaſh the order of ſeſ- 
ſions. The objection was, that they ought to have ad- 
mitted the father to give evidence of his never having 
been lawfully married. But lord Mansfield ſeemed to 
think, that 30 years cohabitation as man and wife was 
ſufficient proof to the juſtices to found an order of re- 
moval upon. However, a rule was made to ſhew cauſe. 
But on the laſt day of the term the objection was gi- 
ven up; and, by conſent, the order of ſeſſions was af- 
firmed, and the recognizance diſcharged, Burrow's Seitl. 
Caf. 508. _ | | | 
Z. 2 G. 3. St. Devereux and Much Dewchurch, The 
queſtion before the ſeſſions was, Whether the marriage 
of John and Suſanna Meredith was ſufficiently proved. 
One witneſs made oath, that he and another witneſs were 
preſent on the 7th day of February 1758, when a mar- 
riage was ſolemnized in the pariſh church of St. Devereux 
between the ſaid John and Suſanna Meredith, by the mi- 
niſter of the ſaid pariſh by bans. And it appearing: to 
the ſaid ſeſſions, that the entry of the ſaid marriage in 
the regiſter book of the ſaid pariſh was made in manner 
following, viz. ©* 1758. John Meredith and Suſanna Fen- 
« ins were married by bans.” but neither the miniſter, 
parties, nor witneſles Agnes the ſaid entry, and that no 
other entry of the ſaid marriage was ever made, they 
1 therefore were of opinion, that the marriage was not le- 
El gally proved. On ſhewing cauſe, it was urged in ſup- 
1 port of their opinion, that this appeared, upon the ſtate of 
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ſ. 2. the miniſter and clerk and man married without li- 


Witt the caſe to be a void marriage. For although the omiſ- [+ 
i 48: ſion of bans, was originally only an offence againſt the H 
FT eccleſiaſtical law; and even after the 7 & 8 W. c. 35. 4 


cence or bans were only liable to a penalty; yet ſince 


0 the act of the 26 G. 2. c. 33. an entry of this, properly 1 
Wo ſigned, is become ſo eſſential a circumſtance, that with- 2 
= | : out it the marriage it ſelf is null and void. But the court 
b 3 were of a different opinion. And lord Mansfield ſaid, It 
Ss was not incumbent on the perſons married, to prove that 
W + | the bans were publiſhed, nor doth the entry directed to 

| be made affect the validity of the marriage. But at the 

| 


ſame time he declared, that it was a matter of great pub- 
lick concern, for the preſervation of pedigrees (which 
were now become very difficult to prove): And the en- 


try ought to have been made according to the directions of T 
the att. He went ſo far as to declare, that an information z 
EE ; ought 


7 Pooꝛ. (Settlement by marriage.) 375 


GE. 1 ought to be granted by the court againſt the miniſter for 
* Bi | omitting it, if it ſhould appear clearly that it was ow- 
ing to his neglect; and that ſuch information ſhould be 
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ving | | | þ 
= proſecuted by the attorney general, at the king's ex- | 
—_ pence; which he did not doubt would be readily di- 
FR rected, upon the recommendation of the court. And he 4 
5 ordered the fact to be further inquired into. And it i 
i- came out, that a regular entry had been made; and that 1 
235 ” which was produced to the juſtices, was only a minute 4 
viel, " - of memorandum. So the miniſter was juſtified. Bur- 1 
Tia 3. It ſeemeth to be a good general rule, that a woman wife mall fol- if 
iage i marrying a huſband who hath a known ſettlement, ſhall lowtbebuſband's 1 
ved. 3 follow the huſband's ſettlement. And although in the ſettlement, - 
at ky caſe of Uppeterce and Dunſwell, M. 1 G. it was held, that 4 
NT the wife ſhall not gain a ſettlement with the haſband, A 
i until ſhe hath lived with him 40 days unremoveable as [ 
5 part of his family; yet afterwards, in the caſe of K. and 1 
x. to Pincehorton, M. 3 G. it was agreed by the court, that a i 
3 wife is to be ſent to her huſband's ſettlement, though ſhe | 
Fed never lived with him there. And in the caſe of St. Gzles's . 
2 and Everſley Blackwater, H. 10 G. the widow was remo- 0 
ter, ved to the deceaſed huſband's ſettlement, though ſhe had 1 
ee never been there; and it was ruled by all the court, that 1 
they the removal was good, and that ſhe muſt be ſent to the i 
| bs laſt legal ſettlement of her huſband, having acquired no j 
ſup- other ſettlement ſince his death. Caſ. of S. 8g. Sefſ. C. [ 

* J. 1. 80, 1, &œùÜũÜ 11S. . | 

272 3 4- It ſeemeth alſo to be agreed, that a wife can gain Wife cangain no 1 
the * no ſettlement ſeparate and diſtin from her huſband, „ Yr | 

35. 8 during the coverture. As in the caſe of Ajthrop Roding we 

1 3 and White Roding, M. 30 G. 2. (hereafter following); 

5 3 where the wife after the huſband was run away, went to 

erly x live upon a copyhold of her huſband's, where her huſband 

vith- 1 had never reſided: it was held, that although ſhe might 

Sl not be removed from thence, yet (her huſband being li- 

1. Ie 1 ving) ſhe could not thereby gain a ſettlement. 

that 4 | 5. It ſeemeth alſo to be agreed, that a woman marrying Caſe where the 

1 = a huſband that hath no known ſettlement, doth not loſe hvibind bath no | 

gs | her former ſettlement which ſhe had before marriage. . 

Wes TH on the great point of difference hath been, whether ſuch 

. ettlement continues to her during the coverture, or it is 


ſuſpcnded during her coverture | 
; „and only revives after the 
huſband's death. Which point includes in it this queſ- 
tion, Whether the pariſh where the woman was laſt le- 
gally ſettled before marriage, ſhall, by barely proving ſuch 
: Aa 4 Mar- 
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marriage, avoid the ſettlement with them during the huſ- 
band's life? or whether in order to avoid ſuch ſettlements 
it is not alſo neceſſary for them to prove, that ſuch wo- 
man hath gained another ſettlement, that is to ſay, that, 
the huſband hath a ſettlement, and where? 

In relation to which caſe, where the huſband hath na 
known ſettlement, it hath been adjudged as follows : 

E. 2 G. St. Giles's and St. Margaret 8. A woman 
marries a foreigner ; and her huſband dies. By the court; 
She muſt be ſent to the place of her ſettlement before mar-. 
rage. Se. C. V. 1. 97. 

H. 12 C. Meſibam and Chidding lone. It was ſtated, 
that a ſingle woman, ſettled at Chiading flone, was married 
to a man who is lince dead, but his ſertiement did not ap- 
pear: And by the court, Her ſettlement” before e 
ſtands. Str. 683. 

M. 1 G. Uppoterce and Dunſwell. A woman is ſettled 
in Dunſibeli; ; and afterwards marries a vagrant, whoſe ſet- 
tlement doth not appear. But he goes and lives in Uppo- 
terce, and dies there, Two juſtices remove the widow to 
Dunſue!l, where ſhe was ſettled before marriage. And 
by the court; Where it appears that the huſhand in his 
life time had no legal fettlement as can be found, there 50 
the marriage ſhall not put her in a worſe condition than 
ſhe was before, and is all one as the caſe of a Scotchman E 
and a foreigner, and ſhe ſhall not loſe her former ſettle- 
meint: af of S. 89. Seff. C. V. I. 80. 5 

Hitherto tie caſes ſeemed to be agreed, being that the Z 

' huſband is dead. But the difficulty is, where the huſband Ti 
is ſuppoſed to be living, And in relation to this point, 5 
the following ſtrong caſes have been adjudged. 1. 

M. 12. A. Dunsford and IVilfborough Green. A woman + 
who was ſettled at 1/Vi//bor:ugh, marries Archibald Player, a z 
Scatchman, who had gained no ſettlement in England. (| 
T'wo juſtices remove her from Dunsf:rd to Milſborough, the 
place of her ſettlement before marriage. Exception; this 
15 a. married woman, and by her marriage ſhe ought to be 

» ſettled where her huſband was, and this cannot be right; 
for if the juſtices may ſend away a wife, it is making a 
divorce between huſband and wife; and if he is a Scorch- 
man, they ought to ſend her, as part of his family, to the 


FX) 
< 
© 


bordering Cation of Scotland, according to the act of the : 
39 El. c. 4. /. 6. The court held, though ſhe was a mar- 5 
ried woman, yet if her huſband had no ſettlement, ſhe S: 
could not gain any other ſettlement than ſhe had before 
| marriage; and as for divorce it was none; for the . 
1 ban 
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band might come to her as well at Wilſborcugh Green as at 
Dunsford. Foley 249. Caſ. of S. 31. | 

Note; the act of the 39 El. only ſays, that the Scotch- 
man himſelf, if a vagrant, may be ſo ſent; but ſays no- 
thing of his family. | 5 Os 
MA. 3 G. St. Giles's and St. Margaret's. Sarah Ether- 
ington was ſettled at St. Giles's; and marries an Iriſbman. 
By the couct : The marriage will not put her in a worſe 
condition than ſhe was before; and they held that ſhe 
continued her ſettlement, notwithſtanding her marriage. 
Caf. of S. 98. NYSE by 

H. 12 G. Weflerham and Chidderton. The order ſpecial- 
ly ſtated by the ſeſſions was this: It appeared to the court, 
by the teſtimony of Elizabeth Pinchen, that the ſaid Elizabeth 
Pinchen was, at the time the ſaid order was made, a mar- 
ried woman, and that her huſband was one Thomas Pinchen, 


* 


who was born in Wiliſbire, but in what place or pariſh 


he had a ſettlement, he never informed her, nor doth ſhe 
know; but that he is run away, and ſtill living, for what 
ſhe knows. By the court ; She ought to be ſettled where 
her ſettlement was before marriage. Foley 252, S/. C. 


5 ::-* 


On the contrary, H. 12 G. 2. Stretford and Norton, the 
caſe was thus: An Engliſb woman martied an [rh man 
who had no ſettlement in England. He ran away; two 
juſtices remove the wife to the place of her ſettlement be- 
fore marriage. 
no pretence that this ſeparated her from her huſband ; and 
if ſhe cannot be ſent thither, ſhe can be ſent no where. 
But by Lee Ch. J. It is now a ſettled point, that by the 
marriage the woman's ſettlement is ſuſpended, whether 
tne huſband has or has not a ſettlement ; for otherwiſe 


the juſtices might ſeparate huſband and wife; and there- 


fore to make the order good, it ſhould have appeared that 
the man was dead. And the order was quaſhed by the 
whole court. And there were cited theſe two following 
caſes, viz. T. 1 G. Hanway and Marſton. It was there 
declared by the Ch. J. that the ſettlement of a woman, 
who married a yagrant, is ſuſpended during the coverture ; 
and that as the huſband cannot be ſent to the place of the 
wife's ſettlement, ſo neither can the wife herſelf, becauſe 
a huſband and a wife, being as it were but one perſon, 
cannot be parted. T. 9 G. Shadwell and St. John's 1/ap- 
ping. One Ridley, a vagrant, having no ſettlement, mar- 
ried a woman who had a ſettlement in St. Fohn's Mapping, 
and had four children by her born in Stepney. And it _ 

= - me 


And it was urged, that there could be 
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held, that the children were not ſettled in the place where 
they were born, but where the wife had a ſettlement ; 
but that this was ſuſpended during the coverture, and it 
revived again upon the death of the huſband. Andr. 307. 
Seſſ. C. V. 2. 185. Viner. Settlem. E. 8. Burrow's Settl. 
* 122. 1 Ps | | 
inally, in the caſe of St. John's Wapping and St. Bo- 
tolph's Biſhopſgate, H. 28 G. 2. it was adjudged as fol- 
lows : Margaret Kinley having gained a ſettlement in St. 
Botolph's pariſh by hiring and ſervice, afterwards married 
T homas Kinley an Iriſhman, who had no ſettlement in Eng- 
land. About two years ago, the huſband entered on board 
a man of war bound for the Veſi Indies, but Margaret 
about two months ago heard he was living; and the 
queſtion was, Whether her ſettlement which ſhe had be- 
fore marriage ceaſed, or was in ſuſpence, during the co- 
verture, and ſhe ſhould be looked upon as a caſual poor ; 
or ſhe ſhould be ſent to the place of her ſettlement before 
marriage. After full conſideration, Ryder Ch. J. deli- 
vered the opinion of the court: I. It is certain St. Bo- 
tolph's was once her ſettlement, and that is not diſputed, 
2. That ſettlement continues till ſhe gains a new one, 
3- That ſhe has never yet gained a new one. To the 


ſecond point he ſaid, a ſettlement is a permanent thing 


it 


* 


— 


+ Mr. Burrow ſays, he doth not find the caſe of Shadwell 
and St. John Wapping in any printed book or manuſcript : but 
it ſeems (he ſays) to be the ſame caſe which he had heard re- 
ported in the form of a catch, to the following effect: 


A woman having a ſettlement 
Married a man with none : * 

The queſtion was, he being dead, 
If that ſhe had, was gone. 

Quoth Sir John Pratt* 
Suſpended did remain, 

Living the huſband : But, him dead, 
It doth revive again. | 


Her ſettlement 


Chorus of Puiſne Judges 


Living the huſband: But, him dead, 
it doth revive again. | | 


Ther lord chief juſtices 
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it laſts during life, or till a new one is acquired: and 
there is no caſe to be found, where it has been determined 
or ceaſed ſooner, Neither can any perſon diſcharge his 
own ſettlement ſooner, or by any other means. The 
queſtion. is not, Whether ſhe gained any new ſettlement 
by marriage, but whether her old ſettlement was diſcon- 
tinued by her marriage with a perſon that had none? It 
is abſurd to ſay, ſhe ſhall loſe her own, without getting 
another. The objection that the huſband and wife would 
be ſeparated, is of no weight here ; for they are ſeparated 
already, I muſt own the caſe of Stretford and Norton is 
not to be diſtinguiſhed from the preſent, and is againſt 
our preſent opinion. To be ſure we muſt have great 
regard to former reſolutions in this court; but we muſt 
judge upon the caſes before us. How that caſe came to 
be determined ſo, I do not know, but there are at leaſt 
four authorities the other way (which perhaps might not 
then be cited), and we think the reaſon is with the old 
caſes. The huſband may come to her in one pariſh as 
well as the other, for he will be a vagrant in both, and 
liable to be treated as ſuch. The wife's ſettlement is 
only ſuſpended during her huſband's continuance with 
her ; and when he leaves her, it revives, | 


379 


6. H. 9 G. St. Michael's and Nunny, Order of remo- whether the 


mal, reciting that the wife of a poor perſon who is now 
living, had intruded, and was likely to become charge- 
able, and that the place of her ſettlement was in the pa- 
riſh of Sz. Michael, ſhe is therefore removed thither. It 
was moved to quaſh the order, becauſe it did not appear, 
the huſband was at the time of the removal in the pariſh 
of St. Michael, ſo that it may be they ſent the wife away 
from the huſband. But by the court, We cannot intend 
he was not; if he was in the pariſh from which ſhe was 
ſent, that indeed would vitiate the order ; but as neither 
of theſe facts appear againſt the order, to ſatisfy us that it 
is bad, we are not to preſume it to be ſo; and therefore 
it muſt be confirmed. Str. 544. | 
A. 14 C. 2. Ironacton and Painewicke, Upon com- 
plaint made by the churchwardens and overſeers of Paine- 
wick, that Mary the wife of William King had intruded 
into Paineꝛuicł, two juſtices removed her to Tronacton, 
which they adjudged to be the laſt legal ſettlement of the 
huſband. Upon appeal, the ſeſſions confirm that order. 


It was moved to quaſh theſe orders. The objection was, 


that the wife was removed without the huſband, and that 
this amounts to a divorce between the man and his wife. 


wife may be re- 
moved from the 
huſbands 
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But the court over-ruled the objection; ; for how doth it 
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appear that the huſband was not at frona&fon'at that 
time ? The court will not ſuppofe it to be wrong, un- 
leſs it appears ſo. The intruſion complained of was only 
by the wife, and they could not remove the huſband. 
when he was not complained of. Burrow's 'Settl. Caf, 15 3. 
H. 14 G. 2. K. and Higher Walton. Two juſtices 
make an order to remove Mary Bennet, wife of Samuel 
Bennet, to Higher Walton, which they adjudge to be the 
place of her laſt legal ſettlement. And the ſeſſions con- 
firm that order. It was moved to quaſh theſe orders; 
for that it doth not appear, whether it was this woman's 
ſettlement in her own right, or in the right of her huf- 
band. And nothing ſhall be intended. Now, if it was 
not her ſettlement in right of her hufband, the juſtices . 
had no power to fend her thither. By the court: It is 
adjudged to be her laſt legal ſettlement. And ſhe could 
not be ſettled but where her huſband was. And we are not 
to intend any thing to vitiate the order. Therefore we can- 


not intend that the huſband's ſettlement was not at 


AMarriagefraudu- | 


lently procured, 


Higher Walton. And the motion was denied. Burrow's 
Settl. Caf. 162. | 
7. Athough it is generally true, that no ſettlement 
ſhall be good, which is brought about by fraud or prac- 
tice ; yet it ſeemeth that the rule faileth in this caſe, and 
that if the marriage take effect, the ſettlement is good: 
for the two following caſes do proceed upon ſuch ſuppo- 
ſition. | : 
M. 11 G. X. and Edwards. The ovetiects were in- 
dicted for a conſpiracy, in giving a ſmall ſum of money 


to a poor man of another pariſh, for marrying a poor 


lame woman of their own pariſh, and ſo by this contri- 
vance conſpiring to ſettle the woman in the other pariſh, 
where the huſband was ſettled : By the court ; If there is 
a conſpiracy, to let lands of 101, a year to a poor man in 
order to gain him a ſettlement, or to make a certificate 
man a pariſh officer, or to ſend a woman big of a baſtard. 
child into another pariſh to be delivered there, and fo to 
charge the pariſh with the child, theſe are certainly crimes 
indictable. But this indictment was quaſhed, for want 


of averment, that the woman was laſt legally ſettled in 


the pariſh relieved by her marriage. 8 Mod. 321. Se. 

C. I. 265. | 5 
H. 6 G. 2. K. and Parkins. A ſingle woman of Stud- 
ley, big with child of a baſtard, was ſent back to & udey. 
Parkins, overſeer of Studley, threatned with all the ſeve- 
rity 


z 0 
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rity of the law, to force her to marry a ſtranger of an- 
other pariſh, againſt both his and her conſent, he giving 
five guineas to the huſband, and keeping him in liquor. 
By the court; Shew cauſe why information ſhould not 


go. Seſf C. K. 1 s. 


viii. Of ſettlement by continuing 40 days after notice. 


By the 13 & 14 C. 2. c. 12. On complaint within 40 
days after any perſon ſhall come to ſcttle in any tenement under 
101. a year, two juſtices may remove him to the place where 
he was laſt legally [ited for 40 days. . 

But by the 1 F. 2. c. 17. The 40 days continuance of 


ſuch perſon in a fariſh, intended by the ſaid act to make a ſet- 


tement, ſhall be accounted frem the time of his delivering notice 
in writing, of the houſe of his abode, and the number of his 


family, if he have any, to one of the churchwardens or over- 


ſeers of the pariſh to which he ſhall remsve. ſ. 3. 
And by the 3 FV. c 11. The ſaid 40 days continuance of 


ſuch perſon in a pariſh or town, intended by the ſaid acts to 


make a ſettlement, fhall-be accounted from the publicatiin of a 
notice in writing, which he ſhall deliver, of the houſe of his 
abode, and the number of his family, if he have any, to a 


churchwarden or overſeer. FFhich ſaid natice in writing, the 


ſaid churchwarden or overſeer ſhall read, or cauſe to be read, 


publickly, immediately aſter divine ſervice, in the church or 
chapel, on the next lord's day, when there ſhall be divine ſer- 
vice in the ſame. Aud the ſaid churchwarden or everſeer ſhall 
regiſter or cauſe to be regiſtered, the ſaid notice in writing 
in the book kept for the pror's account. 1. 3. 

And F any churchwarden or overſeer ſhall refuſe or neglect 
to read, or cauſe to be read ſuch notice in writing as aforeſaid, 
he ſhall (on proof thereof by the oath of two witneſſes before one 
Juſtice) forfeit for every offence 40 8. to the party grieved, by 
diſtreſs, by warrant directed to the conſtable of the pariſh or 
town where the offenter dwells; and for want of ſufficient 
diſtreſs, the ſaid juſtice Mall commit him to the common gaol for 
one month, And if any churchwarden or overſeer ſhall refuſe 
or neglect ta regiſter, or cauſe to be regiſtered, ſuch notice in 
writing ; he ſhall, on the like conviction, forfeit 40 8. to the 


uſe of the poor of the pariſh or town where the offender dwells, - 


ro be levied as aforeſaid; and for want of ſufficient diflreſs, 
then the ſaid juſtice ſhall commit him as afareſaid, for the 
Fame aforeſaid, ſ. 5. | 


After 
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After any perſon ſhall come to ſettle] But no ſoldiers, ſea- 


man, ſhipwright, or other artificer, or workman in his 
majeſty's ſervice ſhall have any ſettlement in any pariſh, 
port-town, or other town, by delivering and publication 
of notice in writing, unleſs the ſame be after a diſmiſſion 
out of the fervice. /. 4. 


In any tenement under 10 l. a year] But this hath been 
always underſtood of perſons coming to ſettle upon ſuch 
tenement, as farmers thereof, and not where the ſame is 


their own proper eſtate; and therefore a man's coming 


to ſettle upon his own eſtate is not within the act. 


Where he was laſt legally ſettled for 40 days] H. 10 G. 
Caſe of Cirence/ier. It was held, that living 40 days ſuc- 
ceſſively was not neceſſary; and Mr. J. Forteſcue ſaid, 
that living 40 days off and on, is making the caſe ſtronger 


than living 40 days together in a pariſh. Sz. C. V. 2. 


40. Str. 579. | | 

And, H. 12 G. 2. Sowton and Sydbury, © It was ad- 
mitted by the counſel, and held by the court as a point 
indiſputable, that it is not neceſſary upon this ſtatute, that 


the inhabitancy ſhall be for 40 days ſucceſſively. Andr. 


345» 

Notice in writing] But perſons executing a publick an- 
nual office, or paying pariſh rates, or being ſervants for a 
year, or apprentices by indenture, ſhall thereby be ſettled 
without notice in writing. 3 W. c. 11. /. 6, 7, 8. 
And in general, all perſons not removeable may become 
ſettled equally without giving notice as with it, for the 
notice is only intended where the perſon is removeable ; 
for if he is not removeable, the notice is to no purpoſe. 


In writing] H. 3 G. 2. Aldenham and Abbots Langley. 


Upon a ſpecial order of ſeſſions, it was ſtated, that a poor 
perſon forty years ago came into a pariſh and lived there 


ever fince ; that he attended the leet, amended the high- 


ways, had a pew in the church, five children, and did, 


Watch and ward. But by the court, Thoſe are not annu- 


al offices in the pariſh, and the 1 FJ. 2. c. 17. was purpoſe- 
ly made to avoid theſe conſtructive notices, and requires 
notice in writing; and therefore they held it no ſettle- 
ment. Str. 85 3. | | 

H. 8 V. Dalbury and Fiſlon. A perſon exerciſed the 
trade of a blackſmith, was publickly employed by the 
pariſhioners, by the bailiff of the lord of the manor, the 


vicar, 
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vicar, and the juſtice. The queſtion was, Whether this 
publick way of living was not tantamount to notice in 
writing, which was only deſigned to prevent clandeſtine 
entries and living. By the court; This might perhaps 
have ſatisfied the ſtatute of the 1 JF. 2. but the 3 V. 
hath particularized the notice, and what ſhall be tanta- 
mount to it, and what not; but this is not among the 
particulars of the ſtatute, and therefore is not ſuch notice 
as the law requires. For this being an explanatory law, 
the court cannot carry the explanation farther than the 
ſtatute itſelf hath done, though in an original law the 
court will make conſtruction according to equity. Carth. 


396. 2 Salk. 476, Foley 114. 


Publication of the notice] In the caſe of K. and Chertſeyo 
The banns of matrimony of a poor perſon were. publiſhed 
in the church; and it was inſiſted, that this was a notice 
ſufficient, being in writing, and publiſhed in the church : 
But by the court; this is not ſufficient ; for the other 
requiſites by the 3 V. muſt be obſerved ; and that being 


an explanatory act, cannot be taken by equity. 5 Mod. 


After all, this kind of ſettlement, by continuing 40 
days after publication of notice in writing, is very ſeldom 
obtained; and the defign of the acts is not ſo much for 
the gaining of ſettlements, as for the avoiding of them, by 
perſons coming into a pariſh clandeſtinely : for the giving 
of notice is only putting a force upon the pariſh to remove. 
But if a perſon's fituation is ſuch, that it is doubtful 
whether he is actually removeable or not, he ſhall by 


giving of notice compel the pariſh either to allow him a 


ſettlement unconteſted, by ſuffering him to continue 46 
days; or, by removing him, te try the right. 


ix. Of ſeitlement by paying pariſh rates. 


By the 13 & 14 C. 2. c. 12. Forty days inhabitancy 
ſhall a gain ſettlement; By the 1 F. 2. c. 17. Such 40 days 
are to be reckoned from the delivering of notice in writing ; 
And by the 3 W. c. 11. from the publication of ſuch notice in 
the church, | 

But if any perſon who ſhall come to inhabit in any town or 
pariſh, ſhall be charged with, and pay his ſhare, towards the 
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publick taxes or levies of the ſaid town or pariſh, he ſhall be 
adjudged to have a legal ſettlement in the ſame, though no ſuch 


notice in writing be delivered and publiſhed, 3 W. G Þ 8 
ſ. 6. 


But by the 9 @ 10 V. c. II. Perſons reſiding under a 


certificate, ſhall gain no ſettlement by being rated to and paying 
any ſuch levies, taxes, or aſſeſſments. | 


Shall be charged with and pay] M. 13 G. Sealon Tongall 
and /Yorpleſdon, The landlord was rated to the poor for 
the tenement, as being in his hands, and the tenant paid 
the rate. By the court; The tenant doth not gain a ſet - 

tlement, unleſs he be both rated and ah Foley 128. 
2 122. 

MH. 9 G. 2. Sarratt and . The landlord, 
who never occupied the houſe, was charged to the poor 
rate; but the tenant, on demand of the overſeers, paid 
it. By lord Hardwicke Ch. J. and the court: The 
charging is the principal act, as it infers notice to the pa- 
riſh ; but both are neceſſary. 'The tenant muſt both be 
charged and pay, in order to gain a ſettlement, Bur. 
Sett. Caf. 73. | 

i 10 C. 2. K. = Bramſhaw. The 1 of the 
houſe, who was alſo overſeer of the poor, was charged 
to the poor rate; but the tenant, on demand of the ſaid 
landlord, paid the rate. By the court: It is a ſettled 
point, that a perſon muſt be rated as well as pay ; other- 
wiſe he gains no ſettlement. Burrow's Settl. Caſ. 98. 

H. 10 G. 2. Lower Walton and Appleton. The father 
was rated, and the fon who occupied the tenement paid 
the rate. 'By the court: This gained no ſettlement to the 
ſon. Burrow's Settl. Caf. 100. 

E. 4 G. 2. Kingver and Kingſwinford. A perſon rent- 
ed a tenement, and paid all parochial taxes for the ſame 


in his own right, but was not rated in the pariſh books; 


but the name of Richard Cotes that rented the tenement 
before, was kept in the levy books. By the court, This 
was no ſettlement. Foley 120. 

But yet it hath been adjudged, that it is not neceffary 
that the party ſhould be taxed by name : As in the caſe of 
St. Mary le more and Heavy-tree ; the rate was charged, 
not on the perſon, but on the houſe, and it was deter- 
mined by the court, that this rating and payment made 4 
ſettlement. 2 Salk.-478. 

So in the caſe of K. and Brightmen, E. 8 G. Where 
a man lived in a place called Hoſcoe's tenement, and paid 
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taxes there by the name of the occupier of Hyſcoe's ; this 


was adjudged to be a ſufficient deſignation of the party, 
ſo as to gain a ſettlement. 8 Mod. 38. Burrow, Mans 
field. 1002. | | 

T. 21 C. 2. Painfwick and Cirencgſter. The pauper, 
Iſaac Mcorman, took a houſe in Cirenceſter, of one Thomas 
Clifford, and agreed to pay the land tax, and poor taxes, 
and all other taxes. 'T'be rating was thus, ** Thomas 
« Clifford, or tenant.” Moorman paid the taxes; and 
the overſeers gave receipts to him in his own name. The 
landlord Thomas Clifford lived five miles off. It was ur- 
ged, that Iſaac Moorman himſelf was not rated; being 
neither expreſly named, nor even perſonally hinted at. 
But the court was clearly of opinion, that this man was 
ſ.ficiently charged, to notify to the pariſh of Cirenceſler 
that he was an inhabitant there, and conſequently gain- 
ei a ſettlement by payment of the rates ſo charged. Bur- 
row, Mansfield. 621. Burrow's Settl. Caſ. 465. 

E. 4 G. 3. Openjhaw and Gorton, Fames Bowden, ſet- 
tled at Openſbato, took a houſe and two cloſes at Gorton, 
and the landlord was to pay all taxes and Jevies but the 
window tax. The rating was thus, Bawdzn's.” The 
landlord himſelf for ſome time paid the taxes; but in the 
latt year, the landlord having ſome diſputes with the over- 
ſeers about his aſſeſſments, directed the overſeer to call 
upon his tenant Zowden fur a poor rate and a church rate, 
and tell him that he his landlord ordered him to pay, and 
he would allow it to him out of his rent. The tenant paid 
the ſame, declaring he paid them for his landlord, and 
the overſeer ſaid he accepted them accordingly. But the 
landlord, not being aſked by the tenant to allow it, did 
not allow it out of the rent till three quarters of a year af- 
ter he left the eftate (which was ſix days before the order 
of removal), when he repaid the money. It was object- 
ed, that in this caſe the tenant was neither rated nor paid. 
By lord Mansfield Ch. J. This was a tenant's tax. And 
he is aſlefſed by. name, Batodens. The agreement be- 
tween his landlord and him, that the landlord ſhould pay 
it, is nothing to the pariſh, Burrow's Settl. Caſe 522. 


The publick taxes or levies] And though the rate be in 
form, or in the manner of making it, not ſtrictly legal, 
but void; yet if the party be rated and pay to ſuch a rate, 
he ſhall gain a ſettlement: for it would be hard, that one 


of the pariſh ſhould come and ſay, that it was a void rate, 


being of their own making, and acquizſced under, and 
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the money paid accordingly. Vin. Settlem. K. 9. St. 
Gules's Cripplegate and St. Mary Newington. 


The publick taxes er levies of the ſaid town or pariſh] By 
the 9 G. c. 7. No perſon who ſhall be aſſeſſed to the ſca- 
wvenger's rate, or to the repairs of the highways, and thall 
duly pay the fame, ſhall be deemed to be ſettled thereby. 

. 9 An. Paying to the county bridge gains no ſettlement, 
for there all the county is liable, and he pays as one of 
the county, and not as an inhabuant of the parith or 
town where he lives, Caſes of S. I. 

But perhaps the caſe may be altered in this reſpect, 
nate the at of the 12 G. 2 29. which char- 
ges a ſum certain upon every diviſion in proportion to 
their poor rate, towards the repair of bridges and other 

county expences, brought together by the ſaid act into 
one genera] county rate ; ; which before were collected ſe- 
parately, and (with reſpect to bridges) charged by the 
juſtices upon every individual. Whereas now, if a man 
pays to the county rate, he eaſes the diviſion where he is 
aſſeſſed and pays, of ſo much as his aſſeſſment comes to. 
And there is in this caſe the ſame notoriety of his inhabi- 
tancy as in the caſe of the poor rate. 

It hath been doubted, whether being aſſeſſed to and 
paying the land tax would gain a ſettlement. In the caſe 
of Q: and St. Michael's Cornhill, T. ꝙ An. It was adjud- 
ged, that this was no ſettlement, becauſe it is a county tax; 
2 of a hundred, or any other county tax. Finer, Scttlem. 

| 6. 

| . But in the caſe of Oatehampton and Kenton, E. 7 G. 2. 
F A tide-waiter reſided in Kenton, and had a falary. He was 
bl rated for this ſalary to the land tax in Kenton. It was 
N paid for ſome time by himſelf, but repaid to bim by the 
bl | collector of the cuſtoms ; and afterwards was. paid by the 
h | collector. It was objected, that a taxation, without pay- 

ö N ment, gains no ſetilement: Then the queſtion is, Whe- 
*| ther be paid his ſhare towards the public taxes and levies 
of the pariſh, And it is plain that he has not. For it 
was not his own money, but the money of the collector. 


By lord Hardwiztke Ch. J. Suppoſe a landlord had agreed 
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N to reimburſe his tenant, would not the tenant be ſettled: 2 
he collector did not pay it to exonerate the pariſh, but 
to better the man's ſalary, And by the court; It hath oy 

| deen ſettled, that the land tax is a pariſh tax within the | 
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act; and his being taxed for his ſalary makes no diffe- 
rence. * Burrow's Settl. Caf. 5. | | 

And in the caſe of Bramley and Armicy, H. 9 G. 2. 
John Clauſe, the pauper, after his ſettlement in Bramley, re- 
moved with his family, and inhabited and farmed lands 
at Armley, for which he was charged and paid two quar- 
terly payments to the land tax only. It was urged, that 


as the land tax is always allowed or repaid by the 


landlord, the payment thereof can gain no ſettlement to 
the tenant. By the court; It hath been a great doubt, 
whether in this reſpect the legiſlature did not mean paro- 
chial taxes. But this hath been long gotten over; and 
the land tax has been holden to be within the act, from 
the notice of inhabitancy that ariſes by the party's being 
aſſeſſed and paying it. Burrow's Settl. Caſe 75. 

So alſo in the caſe of X. and Chidingfold, H. 30 G. 2. 
It was moved to quaſh an order of ſeſſions, not ſtating 


the caſe, but merely the queſtion, Whether the tenant's 


paying the land tax (which was allowed to him again b 
his landlord) amounts to ſuch a notice, as ſhall gain the 
tenant a ſettlement : Which the ſeſſions held that it did 
not. In ſupport of the motion, was cited the caſe of 
Oakehampton and Kenton, where a tide-waiter's being tax- 
ed to the land tax for his ſalary, was holden to be ſuffi- 
cient notice ſo as thereby to gain a ſettlement, even tho' 
it was paid by the collector. And the aforeſaid cafe was 
cited of Armley and Bramley. On ihewing cauſe, the 
counſel on the other fide acknowledged, that they could 
not ſupport the order; the point being already fully ſet- 
tied by former determinations. Ard the rule for quaih- 
ing the order of ſeſſions was made abſolute, Purrow, 
Mansfield. 247. Burrow's Settl, Caſe 415. 

And, finally, in the cafe of Fulham and St. Margaret's 
W:/tminſter, M. 33 G. 2. The tenant was aſſeſſed to 
and paid the land tax; which was allowed to him by his 
landlord, on ſettling his account with him for the rent. 
It was inſiſted, that if it hath been often and fully ſettled, 
that this will gain a ſettlement. And upon that ground 
of its being a ſettled point, the court adjudged accord- 
1987 Burrow, Mansfield. 902. Burrow's Scttlem. Caſ. 
The difficulty ſeems to have been, for that the land 


tax is not an occupier's tax. It is chargeable upon the 


land. The tenant is to pay it, *tis true; but, by the 
annual land tax acts, he is to deduct the ſame out of his 
rent to the landlord. So that properly the tenant doth 
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not pay his ſhare, but bis /andlord's ſhare to the land tax. 


The caſe of a tide-waiter, or exciſeman, is ſomewhat 
different. For the officer's tax eaſeth the reſt of the in- 


habitants for ſo much in their aſſeſſment; and it is rea- 


ſonable that he who contributes to the pariſh {ſtock ſhould 
be intitled to receive relief from thence. But it is no 
advantage to the pariſh, that the tenant pays the tax, and 
not the landlord, But the aforeſaid determinations 
have turned upon the. point of notoriety, that the te- 
nant's being aſſeſſed and paying ſhall be tauntamount to 
notice in writing. 5 „ 

By the 21 G. 2. c. 10. Perſons aſſeſſed to and paying 
the duties on houſes and windows, {hall not thereby gain a 
ſettlement. And one reaſon may be, becauſe they do 
not thereby contribute any thing to the publick ſtock of 
the pariſh. | 


x. Of ſettlement by ſerving & pariſo office. 


By the 13 8 14 C. 2. c. 12. Forty days inhabitancy 
ſhall gain a ſettlement : By the 1 F. 2. c. 17. Sach 40 dars 


are 10 be reckoned from the delivering of notice in wriing ? 


And by the 3 W. c. II. they are to be reckoned from the pu- 


 blication of ſuch notice in the church. 


But if any perſon who hall come to inhabit in any town or 
pariſh, ſhbail for himfelf, and on his wn account, execute any 


publick annual «office or charge in the ſaid town or pariſh, du- 


ring one whole year; he ſhall be adjudged to have a legal ſeitle- 
ment in the ſame, though. no ſuch notice in writing be delivered 
and publiſhed. 3 M. c. 11. J. 6. 

By the 9 & 10 V. c. 11. No perſon who ſhall come into 
any pariſb by certificate, ſhall be adjudged by any act ꝛubatſo- 
ever, to have procured a legal ſettlement in ſuch pariſh, unless 
he ſhall really and bona fide take a leaſe of a tenement of the 


_ yearly value of 101. or ſhall execute ſome annual office in ſuch 


pariſh, being legally placed in ſuch office. 


For himſelf and on his own account] Therefore a perſon 
{worn into and ſerving the office of conſtable, as deputy 


to another, doth not thereby gain a ſettlement. Viner. 


Settlem. G. 2. Lothſome and Sheriff Hales. 


H. 4 G. 3. Winterbourn and St. Philip and Jacob. The 


cuſtom. was for the conſtable to be preſented by the jury 
at the Jeet. The jury preſented Richard Bayly eſquire, 
who procured the pauper to feryc for him, in order to 
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gain the pauper a ſeltlement. The pauper accordingly 
was ſworn into the office by a juſtice, and ſerved the ſame 
for a year ; but was not preſented thereto at the court 
leet, as conſtable in his own right. By the court clear- 
ly, He gained no ſettlement. Burrow's Settlement Caf. 
520. 


Annual office] H. 9 Ann. Gatton and Milwich. A per- 


ſon being choſen fariſb clerk by the parſon, ſerved for ſe- 


veral years, and received his fees and dues. By the court; 
It is a pariſh office, and has the care and cuſtody of the 
ornaments of the church. Tis true, if he is poor, and 
has a family, they may remove him; for although he 
came ia by the parſon only, yet their not removing him 
implies their conſent and approbation ; and by this con- 
ſent of theirs, the law adjudges him in by the concur= 
rence of the pariſh, Caſes of S. 241. 2 Salk, 536, Fo- 
ley 12.3. 

And in the caſe of X. and St. Mary Bertham/teal, FE. 
8 G. 2. The court ſeemed to be of opinion, that the 
cxecuting the office of a pariſh clerk is ſufficient for a cer- 
tificate perſon to gain a ſettlement ; for it is an annual of- 
fice and more. Seff. C. V. 2. 182. 

H. 7 G. Biſham and Cook, The ſeſſions ſetting out 
the fact ſpecially, adjudge the ſettlement of a poor per- 
ſou to be at Biſham, becauſe when he lived in that pariſh, 
he executed the office of collector of the duties given by the 
68 7M. c. 6. on births and burials, It was moved to 
quaih-it, becauſe this was not a pariſh office, and it 
would be giving the commiſhoners (who are to appoint 
the collectors) a power to bring what charge they would 


upon the pariſh : beſides, it was not ſtated in the order, 


that this was an annual office, as it mult be to give a ſet- 
tlement, within the expreſs words of the act. By the 
court; The reaſcn why the executing offices gives a ſet- 
tlement without notice is, becauſe of the notoriety of the 
thing, of which the parliament thought it impoſſible but 
the parith ſhould have notice : can any thing be more no- 
torious than this, which is to collect a duty from houte 
to houſe? We cannot ſuppoſe a fraud in the commiſ- 
ſioners, that they would appoint a perſon of no ſubſtance 
to be collector, only to bring a charge upon the pariſh. 


It needs not be a pariſh office, but a publick annual office 


in the pariſh. And as to its not being ſaid, that this man 
executed it for a year, we muſt take it he did ſo, becauſe 
it appears on looking into the ſtatute, that che power 
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given to the commiſſioners is to appoint a perſon who 


ſhall be collector of the duties for a year, and then give 
in bis accounts. It hath been held a ſettlement in the caſe 
of the land tax, and why not in this? And the order 
was confirmed. Str. 411. Foley 124. 

H. ꝙ Ann. St. Mary and St. Laurence in Reading. Mr. 


Foley ſays, the queſtion was, Whether the being charch- 


warden for a borough, and ſerving that office for a year 
in the borough, which extends itſelf into ſeveral parithes, 
is ſuch a ſervice of an annual office as will gain .a ſettle- 
ment? And, by the court, it was held to be an office, 
the ſerving of which for one whole year, was ſufficient 
to gain him a ſettlement in that pariſh within the borough 
in which he lived. Feley 121. But in this report 


there mult probably have been ſome miſtake. A church- 
warden is a parochial oficer, and his office doth not ex- 
tend into ſeveral pariſhes, Mr. Viner, in a manuſcript 


note which he had of this caſe, ſays, The office is men- 
tioned there to be warden of the borough (which is moſt 


likely) being in nature of a zything man, to execute 


the proceſs of the juitices of the borough, But he is not 


to execute his office in one pariſh only, but all over the 


borough. And it was doubted whether this was a ſettle- 
ment or not; becauſe he was not elected into this office 
by the pariſh, neither was the exerciſe of his office con- 
fined to the pariſh; yet he is a publick officer, and his 
office is partly exerciſed within the pariſh, ſo that the pa- 
riſnioners muſt take notice of him. And, by the court, 
it was held a good ſettlement, being within the expreſs 
words of the ſtatute of executing an office in a town or 
pariſh, Vin. Settlem. G. 3: 

E. 8 G. 2. St. Maurice's and St. Mary Calendar's in 
Winche/ter. William Meęſt, a certificate man from St. 7 a- 
mas 5, came into the pariſh of St. Mary Calendar in F/n- 
cie/ter. He was afterwards choſen one of the conftab'cs for 


the city of Neincheſter, which city conſiſts of ſeveral other 


pariſhes beſides that of St. Mary Calendar; and was legal- 
ly placed in that office, and executed it in and through 
all parts of the city for one whole year; during which 
time he reſided in the pariſh of St. Mary Calendar. By the 
court unanimouſly, he avoided his certificate, and con- 
ſequently gained a ſettlement in Sr. Aary Calendar's, b 
executing this office in that pariſh ; though choſen by 


the whole city, and not by the pariſh of St. Mary {ingly ; 


and though not a mere pariſh office. For, in the words 


of the adt, he executed an annual office in the pariſh, 


being 


VVV 
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being legally placed in ſuch office, Burrew's Settlem. Caf. 
27. | | 
H. G. Burliſcemb and Samferd Peverell. The ſeſſi- 


ons on 2 ſpecial order adjudge, that the office of tything- 


man is not ſuch an office as that a man thereby ſhall gain 
a ſettlement. But by the court, The order muſt be quaſh- 
ed; for this is an annual office in the pariſh, within the 
words and meaning of the act. Str. 444. | 

H. 2 G. 2. Holy Trinity and Garſingtan. A certificate 
man was appointed tythingintan by the ſteward of a leet. 


He ſerved a year; but was not ſworn in till half the year 


was expired, The court inclined that it was a good ſet- 
tlement ; but being a new caſe, and ſom«what doubttul, 


they ordered a ſecond argument to this point, Whether 


he was legally placed in the office or not, as not having 


been ſworn till half the year was expired. But the order 
was afterwards quaſhed for want of complaint that the 
pauper was actually become chargeable. Foley 123. Cafe 
of S. 72. Purrew's vettl. Caf. 50. 

AH. 17 E. 2. Wingham, and Sellindge. A certificate 
man was told by his wife, that the borſholder had left a 


wooden telly at his houſe, as a token that he had been 


choſen borſbolder at a court leet of the manor ; but he did 


not know it of his own knowledge, nor was there any 


evidence of a preſentment by the leet jury, or of his ap- 
pointment or election, nor did he ever take the oath of 
office; but once he executed a warrant of a juſtice direct- 
ed to the borſholder, and for that whole year he was wil- 
ling and ready to execute the office. By the couit: When 
an order of ſeſſions ſtates the facts ſpecially, the court 


muſt take it, that the juſtices have {tated all the evidence 


that appeared to them. Now the act requires a legal pla- 


cing in the office, But it is ſtated here negatively, that 


there was no preſentment, no admiffion or {wearing. S0 
that here is no foundation for ſupporting a legal placing, 
Str. 1199. Burrow's Settl. Caf. 223. 

H. 31 G. 2. Cold Afhtin and Moodebeſter. There was 
a cuſtom to ſerve the office of tythingman, for half a year 
only at a time. By lord Mansfield Ch. J. This cannot 


be an annual office to gain a ſettlement. In this caſe, 


the pauper had ſerved the office of tythingman in Cold 
Afhton for half a year, and 20 years after for another half 

year. Burroto, Mansfield. 502. | 
M. 18 G. 2. Filtleworth and Pulborough. A certificate 
man was elected and ſworn tythingman for a tithing 
which did not extend through all the pariſh of itt! 
B b 4 werth, 
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worth, but comprehended that part of it where he reſided. 
He executed the office a little more than five months, 13 
and then became actually chargeable, and aſked relief. 
Whereupon two juſtices removed him, and their order 
upon appeal was affirmed. And by the court, The ju- 
ſtices had jurisdiction to remove him, though in execu- 
tion of the office, he being become actually chargeable. 
It is not neceſſary that the office ſhould extend through- 
out all the pariſh ; the act only requires executing ſome 
annual office in the pariſh, But it muſt be executed for 
the ſpace of a whole year. And the preſent caſe being 
an execution for leſs than a whole year, it did not avoid 
his certificate, and conſequently did not gain him a ſet- 
tlement it Fittleworth, Burrow's Settl. Caf. 238. 

T. 27.& 28 G. 2. Whitchurch and Overion. It was 
ſtated, that the pauper was nominated at the court leet, 
[| | and ſworn into the office of bailiff or ale- taſter for the bo- 
1 3 That he executed the office in the borough for a 
4 year: That the ſaid office conſiſts in inſpecting weights : 
1 and meaſures within the borough, and in warning the ju- 1 0 
i ry to ade at the court leet there : That the borough is ww 7 
| 5 not one fifth part of the pariſh : That the bailiffs have = 
if never er any authority over the pariſh at large: 1 
1 That great part of the pariſh knew notbing of ſuch "of- * 
| fice : Sud that new married men, and new comers, were A 
if frequently nominated for the ſake of colt- ale. On the | 
iÞ authority of the caſe of Fiitleweorih, this was held to be a 1 
is good ſettlement. Zurrow's Seitl. Caſ. 365. | 3 
Tk E. 18 G. 2. Sheepſhead and Melborne. A perſon was 
i | | certihcated from Sheepſhead to Meiborne, and ſtaid there 
Fl ten years, during which time the Jady Elizabeth Haſtings 

conveyed lands to truſtees for ſeveral charities out of the 
profits, and amongſt others, the ſum of 101. a year to the 
charity ſchool at Melborne, to be paid to the vicar there 
for the time being. In a ſpecial order of ſeſſions it was 
ſtated, that the certificate man officiated as ſchoolmaſter 
If! ſeveral years, and received the 10]. a year from the vi- 
hy car: and this the ſeſſions held, gained him a ſettlement 
| in Melborne, where they declare he had a freehold Ns 

| | and ſo bad both the requiſites to obtain a ſettlement to a 
. certificate perſon, namely, a tenement of 101. a year, | 

5 and executing an annual office: But by the court, The 

| order muſt be quaſhed: for it doth not appear how he 

| came into this employment, and the legal right to receive 
the ſalary is in the vicar, who not caring to officiate him- 
ſelf, has therefore paid 1 it over to this man as his deputy, 
Which 
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which could never give any perſon a ſettlement, much 
leſs to a certificate man. Str. 1225. Burrow's Settl, Caf. 
244. | | 

"How: a ſchoolmaſter is not legally placed in the office, till 
he hath ſubſcribed before the biſhop the declaration of 
conformity to the liturgy of the church of England, and is 
licenſed by him: And by the 13 & 14 C. 2. c. 4. /. 10. 
if he ſhall execute the office without having ſo ſubſcribed ; 
he ſhall be utterly diſabled, and 1% facto deprived there- 
of, and the ſame fhall be void as if he were naturally 
dead. | 

But in the caſe of Peake and Bourne, M. 6 G. 2. it was 
adjudged, that the licence of the ordinary is not neceſſary 
for a pariſh clerk, Str. 942. | 


xi. Of ſettlement by renting 10 l. a year. 


By the 13 & 14 C. 2. c. 12. On complaint within 40 
days after any perſon ſhall come i ſettle in any tenement under 
the yearly value of 101. two juſtices may remove him to where 
he was laſt legally ſetiled for 40 days. 

By the 9 & 10 V. c. 11. No perſon who ſhall come into 
any pariſh by certificate, ſhall be adjudged by any act ⁊uhatſo- 
ever to have gained a legal ſettlement in ſuch pariſh, unleſs he 
fall really and bona fide take a leaſe of a tenement of the year- 
ly value of 10 l. or Hall execute an annual office in ſuch pa- 
rifh. | 


Mithin 40 days] Leſs than 40 days reſidence upon a 
tenement of 101. a year will not gain a fettlement. As 
in the caſe of Diliyn and Leominſter, T. 8 & 9 G. 2. 
William Smith, the pauper, agreed for a farm in the pa- 
riſn of Eardiſland, to hold from Candlemaſe, at 441. 
yearly rent; and in April following he ſowed about 15 
acres of the land with grain; and in May following, he 
came to live on the farm, and inhabited there about three 
weeks; and then the greateſt part of his ſtock of cattle 
was ſcised and driven away, for rent due to his former 
landlord at Leominſter, Whereupon the ſaid Smith then 
came to a new agreement with his landlord in Zardi/land, 
and agreed to quit that farm, and to continue in the farm 
houſe and garden, and to have a ſmall parcel of paſture 
with it, at the rent of 31. 10s. and he continued there- 
upon in the faid pariſh of Zardi/iand till Michaelmas fol- 
lowing. By lord Hardwicke Ch. J. There was no inha- 

| bitancy 
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bitancy for 40 days in Zardi//and under the leaſe of 441. 
a year; and therefore there can be no ſettlement gained 
under it. And the next agreement with his landlord in 
Eardiſland was quite a ſeparate contract, and cannot be 
tacked to the former. It did not take effect till the other 
was finiſhed, Burrow's Settl. Caſe. 54. 


Aſter any perſon ſhall come to ſettle] Here it is to be con- 
ſidered, where ſeveral perſons come to ſettle upon a te- 
nement, either as taking jointly, or by under-leaſes one 
from another, whether this ſhall ſettle all or any of 
them. I | 

M. 25 G. 2. Marden and Barham. Two perſons 
Jointly hired a houſe and land at Marden for 161. a year, 
and jointly occupied the houſe and tilled the land for the 
ſaid year, and jointly paid the rent, that. is, each the 
like fum. It was urged that this gained no ſettlement 
to either of them. And a caſe was cited, between Croft 
and Gainford at Durham athzes 1733, Which was a joint 
taking of 141]. a year, each paying ſeparately, the land- 


lord not caring to let to either fingly. And the two 


judges (lord chief juſtice Zyre and Reeves) to whom it 
was referred, held it no ſettlement ; becauſe the ſtatute 
requires the perſon's taking a tenement of 1o1. a year 
value : Whereas this practice of calling in a partner in 
the taking, would, if admitted equivalent to a ſole ta- 
King, evade and fruſtrate the ſtatute, and let in an inde- 


finite number of families all to be ſettled upon one tene- 


ment of 101. a year value. On the contrary it was ar- 
gued, that each was legally tenant of the whole, both 
being liable to the landlord for the whole rent. By the 
court: This was not ſufficient to gain a ſettlement. 
Whatever remedy the landlord might have againft the 
occuplers of the land for his rent, the act of parliament 
in the preſent caſe conſiders only the right; which 
clearly is but to one half, and that half doth not amount 
to the value of 10 l. a year. Burrow's Settl. Caſe 311. 

T. 29 & 30 E. 2. Little Tew and Duns Tew. Richard 
Gujfiyns the pauper, together with John Goodwin his fa- 
ther in law, rented a tenement at Duns Tew at $811. a 
year, as partners; and lived there 12 years. And being 


about to leave Duns Tew, Goodwin alone went to Mr. 


Keck's agent at Liitle Tew, and took a farm of 521. a 
year, for 4 years. After the ſaid taking, and before the 


farm was entered upon, Grff/kyns inquired of Goodwin, 


whether he depended upon his going with him to Liltle 
© Tew : 
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Teo: To which Goodwin replied, that he did; for he 
could not go without him. They both removed from 
Duns Tew to Little Tew, with their whole joint ſtock, to 
the value of more than 1001. ; and managed the farm 
together for 7 years, both of them reſiding thereon. Mr. 
Keck gave his receipts for the rent to Goodwin only; and 
once, when Mr. Keck diſtrained for rent, the diſtreſs was 
made upon the ſtock which Mr. Kec# ſuppoſed to be 
Goodwin's only; and Goodwin alone gave a bill of ſale of 
the ſtock; ard Grffiyns then ſtood by, without inter- 
poſing. At the end of 7 years, juſt before the order of 
removal was made, G»fkyns went off from the farm, 
and Goodwin took the whole ſtock, allowing Guffkyns 621. 
for his moiety thereof, It was objected, that this being 
not a joint hiring, but a taking by Goodwin only, Guff- 
Hus the pauper did not hereby gain a ſettlement. In the 
argument of this cauſe, it was obſerved by the court, 
that the words of the ſtatute are, coming to ſettle in any te- 
nement under the yearly value of 101. That the agreement 
between the two farmers was, to occupy jointly, with a 
Joint ſtock : That the caſe doth not turn only upon the 
credit given to the tenant by the landlord, but upon the 


credit given by the legiſlature to a man able to ftock a 


farm of ſuch a value: A tenant may let the whole, or 
even ſudivide it out to under-tenants, who may thereby 
gain a ſettlement, if the tenement be above 101. a year: 
And where is the difference, between the original tenant's 
letting out part, and his taking in a partner? And 
after having taken time to conſider of 1t, the reſolution 
of the court was, that G»f#yns gained a ſettlement in 
Little Tew. For, being taken in partner by Goodwin, he 
is to be conſidered as having an intereſt in the farm, at 
leaſt as tenant at will to Gœodzoin of the moiety of a farm 
worth 521. a year for the whole of it, and conſequently 
his moiety above 10 l. a year. A tenancy at will, even 
in the caſe of a certificate perſon, is ſufficient to gain a 
ſettlement, as was determined in the caſe of Cranley and 
St. Mary's Guilferd, H. 8 G. Burrow's Seitl. Caſ. 398. 
M. 7 G. 3. Llandverras and Northop. Evan Hughes, 
father of the pauper, rented a tenement of 101. a year, 
and paid the rent to the landlord. He lived for above 
40 days in a part of it, which part was of the yearly 
value of 40s. only. And immediately after his taking 
the tenement, he let the reſidue thereof to under-tenants, 
without reſiding thereupon at all himſelf. It was argued, 
that being liable only to the rent did not gain him a ſet- 
tlement 
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tlement. He muſt occupy as well as take a tenement of 
1o], a year value, and he ought to oceupy the whole 
101. a year, Otherwiſe, many different poor families 
might be introduced into a pariſh upon one ſuch taking, 
It would quite evade the act, if the mere taking of a te 
nement would do; for then one would gain a ſettlement 


by taking, and another by occupying the ſame tenement, 


But by the court: The act doth not require a perſon 
renting a tenement of 101]. 2 year, to occupy it; it is 
enough, if he rents it, and reſides 49 days in the pariſh, 
The ground the act goęs upon, is a perſon's having cre- 
dit ſufficient to hire a tenement of that value, This 
man appears to have had ſuch credit. The under-te- 
nants do not take a tenement of the yearly value of 101, 
therefore they do not hereby gain a ſettlement. Burrows 
Setil. Caſ. 571. 

But if a leaſe or intereſt in a tenement under 10 J. a 
year devolves upon a perſon by executorſhip or other act 
of law; this is not within the ſtatute, as taking a leaſt 
of a tenement: but ſuch perſon continuing upon the te- 
nement 40 days irremoveable, thereby gains a ſettlement. 
As in the caſe of Uttoxeter and Marchingten IV ocdlands, T. 
5 G. 3. The pauper William Gilbert, was ſettled at Ui- 
toxcter. His mother rented and reſided upon a farm of 
22). a year at Marchington Moodlands; which ſhe deviſed 
to her 5 children, and made the pauper and her 3 other 
ſons executors of her will, and died. The pauper alone 
proved the will, and entered as her executor, and reſided 
upon the farm 12 or 13 weeks. He afterwards returned 
to Utt:xeter; but continued to go over to Marchington 
Moodlande, to give directions from time to time, and had 
a ſervant upon the farm till the Lady-day following. 


The queſtion was, Whether hereby he gained a ſettle- 


ment at Marchington Noodlands? It was objected, that 
a perſon ought to come to the tenement by a leaſe or 
ſome contract with the owner. But an executor is not 
anſwerable, perſonally and in his own property, to the 
landlord. He is under no contract with him. Nor is 
here a ſufficient reſidence. He ſtays no longer than his 
truſt of executorſhip required, He never meant it for a 
reſidence, It is like the Scarborough caſe between Elve- 


tham and Alton; was only a caſual reſidence. Beſides 


the value is not ſufficient : for he was only intitled to a 
Joint intereſt in 221. a year, with 3 or 4 other perſons. 
So that his ſhare is nothing like 101, a year. And his 
proving the will makes no difference ; for the other 3 

executors 
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executors are equally intitled, and may prove the will as 
well as himſelf. By the court: It is very true, that a 
ſhare not amounting to 101. a year, of a tenement of 
about 101. a year in value, will not do. But here he 
has a right as executor. The value therefore is totally 
immaterial ; becauſe, by common law, no perſon can 
be removed from his own. And one who has a right to 
reſide irremoveably, doth thereby gain a ſettlement, if he 


reſides 40 days. Burrow's Setil. Caf. 538. 


Shall come to ſeitle] For taking land in the pariſh, of 
whatever value it ſnall be, without coming to reſide there, 
will not gain a ſettlement. 5 

But if a man's family reſide there, altho' he doth not reſide 
there himſelf, it may in ſome inſtances be ſufficient. As 
in the caſe of St. Margaret's Veflminſter and Ludgate, M. 
5 G. 2. Two juſtices remove Elizabeth Cenyers from the 
pariſh of St. Margaret's to the pariſh of Ludgate. The 
ſeſſions Nate the caſe ſpecially, that Fames Conyers, father 
of the ſaid Elizabeth, rented a houſe in Ludgate pariſh of 
251. a year, and paid to the rates of church and poor; 
but that he was a priſoner in the Fleet at the time he did 
ſo; and that Elizabeth gained no ſettlement for her ſelf. 


> 


Upon which the ſeſſions adjudged that he gained no ſet- 


tlement by this. But the court quaſhed the order of 
ſeſſions, and confirmed the order of the two juſtices. 

I Barnardi/t., 756, For in this caſe he was in cuſtody of 
the law, and in no capacity of gaining a ſettlement elſe- 
where; tho? occaſionally abſent, yet he might be looked 
upon as virtually reſident at Ludgate, which was the place 
where he came to ſettle, 


In any tenement] Here it occurs to be confidered, what 


ſhall be a tenement within this act, ſo as to gain a ſettle- 


ment, Concerning which it hath been adjudged as fol- 
lows : | 

H. 10 An. Evelin and Rentcombe. An order was drawn 
up ſpecially to have the opinion of the court, Whether 
renting of a water-mill of 101. a year, would make a ſettle- 
ment? And by the whole court clearly, a mill is a te- 
nement, and the renting thereof muſt gain a ſettlement 
within the ſtatute. 2 Sat. 5 36. That is, if the party 
lives therein, or witkin the pariſh. | 

7. 10 G. 2. Butley and Berhall, The queſtion was, 
Whether renting a windwill at 141. a year, gained a ſet- 
tiement ? it having been determined that a watermill did. 


It was faid, thoſe are always habitable, but the others 


often are not. But by the court, It is the ſame as if he 


; had 
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had rented land of that value. £4; C. V. I. 320. Bur- 
row's Selil. Caf. 107. 


H. 12 G. Stone and Kniver, Upon a ſpecial order of 


ſeſſions, it was ſtated, that a poor perſon rented a coney 
Warren and a cottage upon it at 101, a year, which the 


| Juſtices were of opinion did not gain him a ſettlement. 


But by the court, A mill hath been held to be a tenement 


within the ſtatute, and why not this: It is his ability 
to pay 101. a year, that is the foundation of the ſettle- 


ment; and whether he pays it for a houſe of habitation, or 
for a warten which brings him in a profit, is not mate- 


rial; the order of ſeſſions muſt be quaſhed. Str, 678, 


. V. 2. 109. 


But by the 7 G. 3. c. 40. A perſon renting turnpike 
tolls, and reſiding in the toll houſe, ſhall not thereby gain 
a ſettlement, /. 46. 7; 

E. 3G. 2. Minchinghampton and Bifley, Order ſpe- 
cially {tated : A poor perſon rented, in the pariſh of Biſſey, 
lands of the yearly value of 81. from his father, an houſe 
of the yearly rent of 11. 10s. from his uncle, and the 
ſame year tot the paſture of a piece of land in the ſaid 
pariſh from All Saints day to Candlemas, and paid 128. for 


the ſame, which piece of land was worth 61. a year. 


It was urged, that this was a good ſettlement, becauſe 
during thoſe three months the man was. not remoyeable 
But in this caſe, the court held, that rating the paſture of 
a piece of land was not more than taking the herbage, or 
than taking the common, which could not be eſteemed 
part of a fenement within the meaning of the ſtatute ; but 
feemed to think, that if the words had been, that he had 
taken a paſlure ground for three months, that would have 
made a good ſettlement. But the caſe went off upon an- 
other point, namely, for want of an adjudication. S,. 
C. V. 2. 132. Str. 874. Burrow, Mansfield. 762. Bur- 
row's Set. Caſ. 316. 

H. 25 G. 2. Lockerley and Shirefield Engliſh. John 
Mer ſi occupied a meſſuage, farm, and lands in Locherley. 
He covenants with Edwards a dairy-man, to let him a 
dairy conſiſting of 16 cows, with the dwelling houſe, 
and feeding for the ſaid 16 cows on 21 acres of clover 


ground, and 13 acres of meadow Jand, with the after- 


Teaſe of a mead ; together with the run of the backſide 
and the arſhes, for the feeding of pigs; and allo the run 
of one horſe, with the cows aforeſaid ; from the 2d of 
February, for one year. Mer/h was to allow to Edwards 
all the ſherl wheat ariſing from the corn growing "y 
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the farm; and alſo to provide for the uſe of the cattle, 
when wanted, five tons hay; and, for the feed of the 
ſame cattle, to cauſe ten acres of the clover ground and 
thirteen acres of the meadow to be laid up at Candlemas 
day, and the other 11 acres of the clover at Lady day; 
and alſo to put the dwelling houſe and premiſſes into 
repair; and fetch home the goods, neceſſaries, and fuel 
of Edwards. Mierſb was to abate 28. a week for every 
cow not delivered of her calf by the firſt of May, until 
ſhe ſhould be delivered; and alto what may be reaſon- 
able, for every calf wanting to ſuch cow. £Zdwards co- 
venanted to pay Merſb, in conſideration of the premiſes, 
31. 5s. for every ſuch cow as aforeſaid delivered to his 
ule and poſſeſſion, payable quarterly; except as above- 
mentioned. The queſtion was, Whether this was a te- 
nement within the act, fo as by the renting thereof to gain 
a ſettlement? And by the court, It was not. A tene- 
ment muſt lie in tenure, and relate to land. Whereas 
this is a mere perſonal contract, an agreement for the 
uſe and feeding of cows. Burrow's Settl. Caſ. 315. 

As to the caſe, Whether it ſhall be one intire tenement ; it 
hath been adjudged as follows: 

MH. 1G. Norton- Nibley and Wotton under Edge. A per- 
{on rented an alehouſe at 51. a year, at Lady-day, for a 
year; and in May following rented a piece of land for 61. 
a year; held the fame for two months; and ran away. 
It was held, that it was not neceſſary the meſſuage or te- 
nement ſhould be rented of one perſon; though it be 
rented of ſeveral, yet in him it is but one, and the ſtatute 
is ſatisfied, he being of ability to be truſted with a tene- 
ment of 101. a year. Caſes of S. 86. Se. C. V. I. 73. 
Fol. 79. | 

Furthermore; It is to be conſidered, How far the ſame 
tenement, but lying in different pariſhes, ſnall gain a ſettle- 
ment: As to which it hath been adjudged as follows: 

7. 3G. Szuth Sydenham and Lamerton. A perſon rent- 
ed a tenement of 101. a year, being one intite tenement, 
but lying in two pariſhes. The queſtion was, Whether 
this gained a ſettlement ? By the court: If the tenement 
be intire, though the lands be in different pariſhes, it 
ſeems to be a ſettlement in that pariſh where.the houſe is; 

 otherwile, where the tenements are diſtinct, and he in 

different pariſhes, as if a tenement of $1. lie in one pariſh, 
and a tenement of 31, in another. Str. 57. Se}. C. 55 is 
115. Holey 81. 
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But the queſtion in this caſe only was, Whether one 
and the ſame tenement, and not whether two diſtinct te- 
nements, of the yearly value of 10]. but lying in different 
pariſhes, ſhall gain a ſettlement : So that the determina- 
tion in this caſe, as to this latter point, was extrajudicial. 
And the reaſon given by the court in this caſe doth ex- 
tend as well to different tenements, as to one intire te- 
nement, viz, The miſchief recited by the ſtatute, and in- 


tended to be prevented, is the vagrancy of poor perſons, 


who uſed to come into pariſhes where there was the beſt 
ſtock ; and the ſtatute deſcribes who are intended by thoſe 
poor, namely, ſuch perſons who are not capable of hiring 
a tenement of 10l. a year; now the man's ſufficiency 
is not the leſs, becauſe 61. a year, part of the tenement, 
is in a different pariſh, There are conſiderable farmers 


who do not rent 101. a year in any one pariſh, and it 


would be hard to adjudge that therefore they gain no fet- 


tlement. 


Str. 58. Foley 81. 
M. 3 G. 2. Elſied and Hollibourne. 


The caſe was this: 


A perſon rented a tenement, conſiſting of a farm houſe 


and lands of 121, 108. a year; which houſe and lands 


laid contiguous, and had been uſually letten together and 
occupied by the ſame perſon, but the houſe and ſo much 
of the land, as together amounted to g1. a year, lay in 


one pariſh, and 


31. 10s. in another pariſh. By the 
court, This was held to be a ſettlement ; on the autho- 


thority of South Sydenham and Lamerton. Sell. C. V. 2. 


130. 


Further yet; It remains to be conſidered, how far e. 


Str. 849. 


diſlinct tenements, one being in one pariſh, and another being 


in another pariſh, ſhall be deemed a ſufficient tenement 


within the act, whereby to gain a ſettlement : For al- 
though in the caſe of South Sydenham and Lamerton afore- 
ſaid, the court ſeemed to be of opinion that two ſuch te- 
nements would not gain a ſettlement; yet that (as hath 


been obſerved) was not the point in queſtion. 


And in 


the caſe of Sandwich and Studland, E. 8 G. 2. it was re- 


ſolved as follows: A perſon rented a houſe in Studland 


at 308. Aa year, 


times (where neither of t 


After he had lived in it about 2 years, 
he took lands in Langton of 121. a year, on which there 
was no houſe ; and occupied the faid lands two years: 
All which time he inhabited in and rented alſo the ſaid 
houſe in Studland. By the court: It hath ben a queſ- 
tion, Whether two diſtinct tenements taken at different 
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year in value) ſhould make a ſettlement. But it is now 
ſettled that it does. And it is the ſame thing whether the 


taking was diſtinct or intire, or in one pariſh or two pa- 


riſhes. The ſettlement is in the pariſh where he lives, 
The ground of theſe reſolutions is, the ability to rent a 
tenement of ſuch a value: Which excludes the pre- 
ſumption of his being likely to become chargeable to the 
pariſh, Burrow's Settl. Caf. 44. | 

E. 8G. 3. St. Laurence and St. Maurice both in Win- 
cheſter. Richard Gradridge, husband of the pauper, rent- 


ed a tenement of one Henry Warne in the pariſh of 


Hurſley for a year from Lady day at 31. 10s. a year, but 
reſided therein five or fix weeks only, and then quit- 
ted it, and tendered the key to the ſaid Henry Warne, 
which Marne refuſed to accept; whereupon Gradidge 
left it with a neighbour, before Midſummer day then 
next, for the ſaid Varne to take it when he thought 
proper. On the faid Midſummer day, Gradidge took a 
tenement in the pariſh of St. Maurice, at the rent of gl. 
a year; and on the ſame day entred into poſſeſſion thece- 
of, and reſided thereon above 40 days, before the key in 
Hurſley was received by the ſaid Marne, who did not 
accept it till the 16th of Auguſt following. It was ob- 
Jetted, that although it be ſettled, that if a perſon rents 
a tenement in two different pariſhes, amounting to 101. 
a year in the whole, he ſhall gain a ſettlement in that 
of the two pariſhes in which he reſides; yet ſtill, in or- 
der to gain a ſettlement, he ought to be the joint oceu- 
pier of both tenements within the ſame period : Where- 
as here, the firſt contract was diſſolved, from Midſum- 
mer at leaſt, if not ſooner. The landlord took back the 
key on the 16th of Auguſt, which relates back to the a- 
bandonment ſome time before Midſummer. But by the 
court: Here is a contract for a year in Hurſky not dif- 
folved ; nor could it be diflolved : The landlord refuſed 
to accept the key: And he did not receive it at laſt till 
the middle of Auguſt, which was more than 4o days 


after hiring the ſecond tenement. Burrew's Settl. Caf. 
588. 


Under the yearly value of 1 0l.] If the tenement is under 
IOl, a year, the juſtices upon complaint within 40 days 
have power to remove the perſon coming there to reſide ; 
if it is not under 101, a year, they have no power to re- 
move him; and continuing upon the ſame unremoveable 
for 40 days, he thereby gains a ſettlement, | 


Vor. III. 2 Upon 


401 
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Upon which it is obſervable, that the payment of the 
rent can be no matter of conſideration with regard to the 
ſettlement ; for the ſettlement is obtained before the rent 
becomes due. For the ſettlement is not ſuſpended, as in 
the caſe of a hired ſervant, until he hath ended his year; 
but ſo ſoon as he hath reſided 40 days, he is ſettled with- 
out more; even as a ſervant hired for a year, became ſet- 5 
tled in 40 days, before the ſtatute of 8 9 . and as = 
apprentices are {till ſettled in 40 days, without * re- = * 
gard to ſerving out their time. > 

And it is obſervable, that the ſtature doth not fay for 
| what time he ſhall rent the tenement but only of what 
4 4 value it ſhall be bv the year. And in the cafe of Grat- 
8 wich and Sbenſton, E. 32 G. 2. A perſon took an houſe 
{378 of 30s. a year in the pariſh of Gratwich , and two acres 
1H and an half of land in the pariſh bf King's Bromley, for 
. the growing of potatoes, from Candlemas to Michael- 
= mas, being eight months, for 111. and lodged the laſt 
| 40 days before Michaelmas in the pariſh of King's Brom- 
1 ley, It appeared that he took them bona fide, and with- 
19.08 out any deſign of fraudulently obtaining a ſettlement in 
i the pariſh. And it was adjudged that he gained a ſet- 
in tlement thereby in the ſaid pariſh of King's Bromley. Bur- 
118 row, Mansfield. 760. Burrow's Settl. Caſ. 474. 

| H. 6 G. 3. Staunton under Bardon and Uleſcroft. The 
pauper Milliam Harriſon took a tenement from the firſt 
118 of June till Lady day following for 26 guineas, which 
th | he occupied accordingly, and paid the rent. The queſ- 
if tion was, Whether by continuing upon this tenement 
| for 40 days unremoveable, he thereby gained a ſettlement. 
And by the court clearly, he did. Burrew's Setil. Caf. 5 58. 

8. St. Matthew's Bethnal Green and §t. Bo- 
zolpb's Aldgate, John Fill, the husband of the pauper, 
N hired a houſe for five months, for which he agreed to 
iÞ pay the ſum of 41. He came and reſided with his fami! 
if there, during the ſaid five months. And the houſe, at the 
time of hiring and entring upon the ſame, was worth, 
to be let, 101. by the year. It was a gucd, that this 
could not gain a ſettlement. The criterion, which is, 
the ability of the perſon to hire a tenement of 101. a year 
, value, fails in this caſe. For it doth not appear that 
this man had ſuch a degree of cr 
quires, Beſides that the Pg or 
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Pooꝛ. (Settlement by rol. a year.) 
treating this tenement as under 101. a year, by the find- 
ing of the juſtices, who have ſtated it as a fact, that at 
the time when he took it, it was of the value of 101. a 


year to be Jet, And it was adjudged, that hereby he 
gained a ſettlement. Burrow's Settl. Caf. 5 74. 


Of ten pounds] Upon theſe words, the value of the te- 


nement is conſiderable; or what ſhall be deemed a tene- 


ment of 1ol. a year, ſufficient to gain a ſettlement. 
Concerning which it hath been adjudged as follows: 

H. 13 G. 2. Smuthwold and Yohkesferd, A perion took 
an houſe at the yearly rent of 10l. The landlord 


agreed to make new buildings; which improvements 


were never made, The houſe, without the improve- 
ments was worth only 61]. 10s. a year. By the court: 
The ſeflions muſt judge upon the facts; they have ſta- 
ted that the agreement was for 10]. a year; this js evi- 
dence of the value: but the juſtices have a right to in- 
quire into the real value; and they have exprets]y ſtated 
as a fact, that this houſe was only of the value of 61. 
IOS. a year; and the mere covenant to build, which 
covenant was never performed, cannot alter the caſe, 


Therefore it was adjudged that this was no ſettle- 


ment. Se. C. V. 2. 198. Str. 57. Burraw's Sett!. Cafe 


140. 
'T. 3 G. South Sydenham and Lamerton. Order ſpecially 


ſtated : A perſon took a leaſe of a tenement for 99 years, 


determinable on three lives, and paid his fine, and the 


rent reſerved was but 71. but the real value was 13]. 
By the court; The quantity of the rent is not material, 
but the value of the tenement. If there be a leaſe of lands 
worth 101. a year, and a fine be paid, and 208. only re- 
ferved it makes a ſettlement; ſo if no fine be paid, or no 
rent reſerved, yet if the tenement is worth 101. a year, 
it makes a ſettlement : for the ſettlement depends on the 
value of the tenement, and not on the rent. Se. C. 

J. 2. 9 07. | 
T. 14 & 15 G. 2. Nieten and Kirton, Caſe ſpecially 
ſtated. A perſon took. a farm at Kirton of 101. a year, 
which had been let at that rent for five or fix years then 
laſt pail, but before that time was let at 71. a year only. 
When he firſt took and entered thereon, he was not of 
ability to ſtock the ſame, Before his entry, he was told 
by the former tenant, that his farm was too dear. To 
which he anſwered, that he did not regard the dearneſs; 
for as it was 10l. a year, it would gain him a ſettle- 
; „ mien 


403 
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| ment, and put an end to a diſpute there was between two 
towns about his ſettlement ; but deſired the ſaid former 
tenant to take no notice thereof to any body. By the 
court: We are not to determine the matter upon the 
evidence given to the ſeſſions, but upon facts ſtated and 
adjudications made by them. Here they have tated cir- 
cumſtances; but they have not explicitly ſtated the real 
value, nor have they adjudged any fraud. The act re- 
quires the renting a tenement of the yearly value of 101. | 
They Mate, that he did take a tenement of 101. a year 

at Kirton. Indeed they add, that it had been let at 71. 
a year formerly. But it might be then worth more, or 
might have been afterwards improved; and it had for 
five or ſix years laſt been let at 10]. a year. And the 
quantity or value of his ſtock doth not alter the value of 
the tenement. They alſo ſtate a converſation between 
him and the former tenant, who told him it was too 
dear; to which he anſwered, that he did it to gain a ſet- 
tlement. Yet they do not adjudge that there was any 
fraud ; nor do they ſtate that it was under the value of 
10). a year, and the evidence rather proves it to be of 
that value. They muſt expreſsly ſtate that it is fraudu- 
lent, or elſe we cannot take it to be ſo. And we muſt 
take the caſe ſtated to be the whole caſe. Therefore it 
was adjudged, that hereby he gained a ſettlement at 
Kirton. Sell. C. V. 2. 141, Str. 1156. Burrow's Settl, 

Caſ. 166. | 

E. 33 C. 2. Kniveton and Tiſſington. The pauper Iſaac 
Wibberley, being ſettled at Tiſſington, took a farm at Knive- 
ton of 8 l. a year; and alſo at the ſame place, jointly with 
one Thomas Hill, took another farm of 31. 158. a year; and 
at the taking of the ſaid farm of 3. 15s. it was agreed be- 
tween the ſaid Iſaac Wibberley and Thomas Hill, that Tho- 
mas Hill ſhould have and take one half of the corn and 
hay of the ſaid 3l. 15s. farm; and that the ſaid Iſaac 
Mibberley, after that the ſaid Thomas Hill had taken and 
carried away his half part of the ſaid corn and hay, ſhould 
have the whole farm of 31. 15s. till Lady-day follow- 
ing, paying to the ſaid Thomas Hill 4s. for the ſaid 
Hill's ſhare of the ſaid farm. The queſtion was, Whe- 
ther this was a tenement of the yearly value of 10l. 
The counſel for the pariſh of T://ington argued, that //b- 
berley the pauper was liable (as being joint tenant with 
Hill) to anſwer for and pay the whole 31. 15s. and 
moreover, that he was ſole tenant of that farm, for and 
during the laſt half year: or, even taking it at the ſtrict- 
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eſt, that he was really and properly to pay 10 l. 18. 6d. 
a year; for he is to pay 81. and half of 31. 15s. (which 
is Il, 178. 6d.), and 48. more for the laſt half year, 
which is in all 101. 18. 6d. But the court unanimouſly 
held, That this tenement, thus rented in Kn:veton, was 
under the yearly value of 101. The act fixes the value 
at 101. And the value muſt be eſtimated by the rent, 
and always is taken to be according to the rent. And 
here the rent is 81. a year, and the half of 3J. 158. 
which two rents taken together do not amount to 101, 


4 Indeed, he was to pay Hill 4 8. for the advantage he 


was to have, after the crop was off: But an agreement 
of this ſort, between the two joint tenants cannot be 
conſidered as a rent. Burrow, Mansfield. 986. Bur- 
row's Settl, Caſ. 499. | | 


Unleſs he (the certificate perſon) Hall really and bona 
Aide take a leaſe] T. 9G. K. and Little Dean. It was ſtated, 
that a man took a leaſe for 7 years, and objected that it 
might be only by parol, and then it is void for the whole, 
and there can be no ſettlement. But by the court; Then 
it ſhould have been ſtated to be by parol; we muſt take 


it to be by deed, otherwiſe it is no leaſe at all. And the 


order was confirmed. Str. 555. | 

H. 8 G. Cranly and St. Mary Guilford. Upon a ſpecial 
order of ſeſſions it was ſtated, that a certificate man agreed 
with the leſſee of a mill, that he ſnould occupy the mill, 
and pay 121, a year; that there was no under leaſe or 
aſſignment, but in purſuance of that agreement the certi- 
ficate man occupied the mill two years, and paid the rent. 
The ſeſſions adjudged it no ſettlement. But by the court; 
The order muſt be quaſhed : for if this be not an abſo- 
lute leaſe for a year (as Eyre J. ſaid it was, the rent being 
reſerved as a rent for a year), yet it is undoubtedly a leaſe 
at will, which is ſufficient to gain a ſettlement, Str. 
$06 | | 


A leaſe of a tenement] M. 9 G. St. John's Hertford and 
Ammwell, A certificate man took a farm of 101. a year, 
part of which was in St. John's, and part in Amwell ; but 
the greateſt part together with the houſe, being itated 
to lie in the pariſh that received his certificate, the 


_ held it a ſettlement there. Str. 52g. Caf. of S. 
148, | | 


. 8 G. 2. St. Mary Calendre and St. Thomas. It was 
faid, that theſe acts have been liberally expounded, and- 


that 
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that renting 101. a year in different pariſhes will avoid a 
certificate. S. C. V. 1. 31 

E. 4G. 2. Caſe of Stapleford | in Leiceſterſpire. A per- 
ſon took 31. a year in the place ne was certificated to, 
and 40]. a year in the next pariſh, but lived where the 
31. was; and it was held a ſettlement there. Str. 849. 
E. 15G. 2. Bowling and Bradford. A certificate per- 
ſon rented. and reſided upon a tenement of 91. a year in 
Bowling, and at the ſame time rented lands of 11. 15s. a 
year in another pariſh, It was objected, that in order to 
2void a certificate, it is neceſſary to rent 101, a year in 
the pariſh where the certificate perſon inhabits ; for the 
act ſays, that no perſon coming into any pariſh by cer- 
tificate, ſhall gain a ſettlement in ſuch pariſh, unleſs he 
ſhall take a leaſe of a tenement of 101. a year or exe- 
cute an annual office in ſuch pariſh, By the court: 
Renting 101. a year is only required in general, and is 
not confined to the particular parith : The wards i in ſuch 


pariſb relate only to executing an annual office. And it is 


within the ſame reaſon (namely, the ſubſtance and credit 
of the man) whether he rents that 1887 in one pariſh, or 
in different pariſhes. Burrow's Settl. Caf. 177. 

Upon the whole, notwithſtanding what 4804 been ſo 
often mentioned above, as to the ſuppoſed {i ſufjicrency of the 
tenant to ſtock the tenement upon which he comes to re- 
ſide, yet the itatute takes no notice of that; and there- 
fore, although it may be a good general reaſon to ſuppoſe 
that a perſon of ſuch ability is not likely to become charge- 


able, yet ſuch ability doth not ſeem to enter as any ne- 


ceſſary ingredient into the ſettlement ; and if the landlord 
will truſt the tenant, it ſeemeth that the pariſh hath no 
remedy, unleſs the juſtices ſhall adjudge it a fraud. And 
in the caſe of giving ſecurity for the rent, it hath been de- 
termined as follows : 

T. 10 G. 2. Butlcey and Benhall, A perſon rented a 
windmill at 141, a year; but gave ſecurity for the rent: 
It was objected, that this was no ſettlement, for that the 
foundation thereof is the credit of the Pty which fails 
in this caſe, But by tne court: Giving ſecurity for the 
rent doth not alter tne cafe; for he b has credit to 
give ſecurity, has credit to pay rent. Se. C. V. I. 320. 
And. 1 urrows det. tl. Caf. 107. 

And it may be obſerved upon this caſe, that it requires 
no great abi. ity to ſtock a windmill, 


xii, Of 
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701d a 
Were . x31. of ſettlement by a perſon's own eſtate. 
02 8 | 

re the Me | | - 

49. By the 13& 14 C. 2. c. 12. On complaint within 40 

per- days after any perſon ſhall come to ſettle in any tenement under 

ear in 10 J. a year, two juſtices may remove him. 

5s. a | And by theg& 10 W. c. 11. No certificate per ſon ſhall 

ler to ⁶ gain a ſettlement, but by renting 10l. 4 hear, or executing an 

ear in annual office. LO 

r the 7 _ Upon which two ſtatutes the following caſes are con- | 7 

cer- ſiderable: | | 

is he I. Hvto far a perſon, having an eſtate of his own, though Perſon ſettled by | 

exe-> under 101. a year, ſhall gain a ſettlement thereby, within the his own eſtate, 

ourt: ſaid flatuie of the 13 & 14 C. 2 

nd is E. 11 An. Harrow and Edgware. A perſon ſettled at 

ſuch | Harroto, went into the pariin of Zdgware, and purchaſed 

dit is a copyhold eitate for life, and lived therein 4 or 5 years, 

credit and died. And as this was a tenement under 101, a year, 

h, or the queſtion was, upon the 13 & 14 C. 2. whether this | 
gained him a ſettlement at Zdgware & It was argued, that 

en ſo the ſtatute had been always held to mean an eſtate which 

}f the a man takes to farm, and not an eftate of his own; for 

o re- if a perſon has a freehold, he cannot be removed from it, 

here- though not worth 10 l. a year. And by Parker Cu. J. 

ppoſe and the court; where a perion has an eſtate for life, or 

arge- an eſtate of inheritance of his own, that gains him a ſet- 

y ne- tlement, though leſs than 101. a year; for he cannot be 

diord WM removed, and if he cannot be removed, he certainly 

h nBo gains a ſettlement. Foley 257. | 

And E. 13 C. 2. Hasfield and Tirliey. On a ſpecial order | 

1 de- " of ſe Roa, relating to the ſettlement of a boy of 8 years | 

| and a girl of 6, it was . that the mother of theſe ö 

ted a children had an eſtate of 41. ear in Tirley, where ſhe | 

ent: and her huſband lived and ad theſe children : that ſhe = — 

t the dying, the huſband became tenant by the curteſy; and , 

fails: whilit ſuch, he took 301. a year at Hasfieid, and lived 

rthe one year that rewith his two children, and then died : that 

1 80 the children being found with their grandmother at YZ irley, 

320. were both removed to Hasficid which order the ſeſſions | 
confirmed. And now the court, upon argument, con- ; 

uires  Hrmed the orders as to the girl, but quaſhed them as to 


the boy. For as to the boy, he was tenant in fee of 
the 41. a year. And though it was not ſtated, that he 
was actually upon that ſpot, yet it was enough, that he 
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had ſuch an eſtate in the pariſh, from which he could not 
be removed. But as to the daughter, it is otherwiſe 
ſhe could demand no maintenance out of her brother's 
eſtate; and it was never yet determined, that children 
ſhould go to a grandmother for nurture. She may indeed 
be charged to contribute to their relief in the pariſh where 
they are ſettled. Str. 1131. Burrow's Settl. Caf. 147. 
T. 7G. 2. Sundriſb and Hever. Thomas Perch by in- 
denture demiſed to Thomas Gate: the father, a cottage at 
58. a year, which was the full value, for 99 years. The 
leflee held it to his death, and deviſed it to Thomas Gates 
his ſon. And the queſtion was, whether the ſon, as ex- 
ecutor, being intitled to the term, ſhall gain a ſettlement 
by inhabiting in ſuch cottage ? By the court ; Where a 
man lives upon his own, 1s a caſe of a very tender nature, 
and the law will not unſettle him : Perſons to be remo- 
ved under the ſtatute of C. 2. are thoſe that wander from 


place to place, and not thoſe who live upon their own 


eſtate : And adjudged, that he gained a ſettlement. Seh. 
C. J. I. 200. Str. 983. Burrow's Settlem. Caf. 7. 

E. 3 G. South Sydenham and Lamerton. A perſon poſ- 
ſeſſed of a leaſe for years dies inteſtate ; if the next of kin 
ſhall be ſaid in law to be ſettled there, was the queſtion : 
It was held not; he has only a right, which he muſt pur- 
ſue by taking out letters of adminiſtration, and no right 
is veſted in him till that is done. Co. of S. 103. 


T. 10 G. 2. Farringdon and Widworthy. The pauper 


being ſettled at Farringdon, removed to Midworthy, and 
lived there with his father in a cottage houſe of 30s. a 
year, working as a day labourer. The father died inte- 
ſtate, poſſt ſſed of the {aid cottage for the reſidue of a term, 
determinable on lives, leaving the pauper and another 


ſon. The pauper's brother took his diſtributive ſhare of 


his father's eſtate in goods, and the pauper himſelf, after 
the father's death, continued in the cottage for five or fix 
years, until the leaſe was determined: After which, and 
ſince the making out the order for his removal, he 
took out adminiſtration to his father. And the ſeffions 
quaſhed the ſaid order, adjudging him to be ſettled at 


Midivortiiy. But by the court: At the time of making 


the firſt order, he had gained no ſettlement at 1/idwerthy ; 


becauſe nothing veſted in him before adminiſtration was 
D 


granted to him. If fo, then that order for removing him 
was a good order when made. And the ſeſſions ought 
not to have quaſhed it; though adminiſtration had been 
after wards taken out. For they could not quaſh a good 

| | order, 
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order, upon a matter which happened ex peſt facto. If 
this adminiſtration really gained him a ſettlement, there 
ought to have been a new order of two juſtices to remove 
him again to /idworthy, But taking out adminiſtration 
after the term was expired, could never give him an in- 
tereſt in the expired term. And whilſt the term ſubſiſt- 
ed, not having taken out adminiſtration, he was in poſ- 
ſeſſion merely as a tenant at will. He was removeable by 
the pariſh; and his right would have been without foun- 
dation, if adminiſtration had been granted to any one elſe. 
Andr. 4. Burrow's Settlem. Caſ. 109. | 

M. 4 G. Murſley and Grandborough. Sir John Forteſcue 
demiſed a cottage of 308. a year, to one Eden for 99 
years reſerving 12d. rent: Eden aſſigns the term to one 
Gadden in truſt for his wife for life, and then in truſt for 
his ſon, during the remainder of the term: The ſon dies, 
and leaves a wife, who as adminiſtratrix to her huſband 
became intitled to this term, and ſhe grants this cottage 
for 24 years, excepting two rooms, in which two rooms 
ſhe lives, and marries one John Chappel. The queſtion 
was, whether Chappel, as huſband of an adminittratrix, 
who was intitled to the truſt of a term only, and being 


intitled to a chattel in another's right only, was remove- 


able by the 13 & 14 C. 2. And by the court, he is not: 
this is not a taking of a tenement under 101. for the 12d. 
is not reſerved as a rent, but only an acknowledgment 
uſually paid on long leaſes. The caſe of a copyhold is 
{tronger than this, for that is but an eſtate at will. To 
{trip the man of his own, is the way to make him charge- 
able, for he may not be able to let it. Therefore the or- 


ders which adjudged this to be no ſettlement were quaſn- 


ed. Str. 97. Se, C. F. 122. 1 

M. 11 GC. Aßpbrittle and Ii yley. A poor man built a 
cottage, upon the waſte belonging to my lord Pembrote, 
without his licence, who never offered to diſturb the man 
in his poſſeſſion, and he lived in this cottage for 30 years, 
and by his will left three guineas in the hands of his exe- 
cutors to purchaſe this cottage of my lord Pembroke, Up- 
on his death, Elizabeth his only child, and heir at law, 


entered into the cottage, and after married one Barrow, 


and lived in the cottage, and they were in quiet poſſeſſion 
for three quarters of a year, and then ſold it. The que- 
{tion was, whether the daughter, and her huſband Bar- 
row, Rad gained a ſettlement by virtue of this inhabitancy, 
in the pariſh of iq, in which their cottage was. Mr. 
Aceve argued, that this inhabitancy gained no A” : 

| | i” 
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The cottager was a diſſeiſor, and had no right to build 
upon the waſte, and was at any time removeable by the 
lord of the waſte, and if he might have been removed 
within 40 days, his long poſſeſſion ſhall give him no title; 
for he muſt only be conſidered as a tenant at will, and 
conſequently his continuance upon the cottage, though 
never ſo long, could give him no ſettlement : and if the 
cottager had no right of ſettlement, none claiming under 
him ſhall be in a better condition. The ſtatute of 31 El. 
prohibits the building of cottages, therefore the erection 
of one is unlawful, and ſhall have no privilege or en- 
couragement. I admit if one inhabits by virtue of a leaſe, 
or other. good title, for 40 days, he gains a ſettlement. 
Bat the inhabitancy in this caſe was without any good 
title, and conſequently can gain no right of ſettlement, 
Theſe objections were anſwered by the court, who held 
it clearly to be a good ſettlement. And though it was 
further objected, that the cott2ger himſelf was ſenſible he 
had no right, by his deviſing money for the purchaſe of 
a term under the lord of the waſte, yet it was over-ruled. 


And by all the court it was held, that when a man hath 


ſuch a poſſeſſion as he cannot be removed from, and 
hath enjoyed that poſſeſſion 40 days, he thereby gains a 
ſettlement ; and that is the reaſon why a copyholder or 
leſſee for years gains a ſettlement by an inhabitancy for 
40 days ; for in thoſe caſes, the juſtices of the peace can- 
not determine his right: this preſent caſe is very ſtrong ; 
for the 30 years poſſeſſion of the cottager, without in- 
terruption, would have been a good title in an ejectment; 
and for that reaſon the juſtices of the peace cannot deter- 
mine his title. It appears upon the face of the order, that 


the cottager had a good title in ejectment, and in an 


caſe but in a real action. Lord Ch. J. Raymond ſaid, he 


had known recoveries upon a 20 years quiet poſſeſſion, 
and 20 years poſſeſſion is a title to a plaintiff” in ejectment 
as well as to a defendant. After ſo long a poſſeſſion 
as this, it ſhall be preſumed that the cottager had a licence 
to erect the cottage ; but this caſe goes further, for be- 
ſides the 30 years quiet poſſeſſion of the cottage, here is 
a deſcent caſt upon the daughter who was heir to the cot- 
tager, and prima facte it is an inheritance in the daughter, 
and an eſtate by diſſeiſin is in law a good eſtate, and a 
fee ſimple, till it be defeated. Wherefore all the court 
held, that the juſtices had no juriſdiction in this caſe ; 
for they could not examine into the title to the land. And 
the ſettlement in the pariſh of Hyley was adjudged to be 
good. Sz}, C. V. 2. 115, Str. 608. | 
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2. That a purchaſe under the value of 301. ſhall not gain Purchaſe undet 


4 ſettlement, 

By the 9 G. c. 7. After March 25, 1723, No perſon 
ſhall be deemed to acquire any ſettlement in any pariſh or piace, 
by virtue of any purchaſe of any eſtate or intereſt in ſuch pariſh 
or place, wheresf the conſideration for ſuch purchaſe doth not 
amount to the ſum of 30 l. bona fide paid, for any longer or 

urther time, than ſuch perſon ſhall inhabit in ſuch eflate, and 
ſhall then be liable to be removed to ſuch pariſh or place, where 
he was laſt legally ſettled before the ſaid purchaſe and inhabi- 


tancy therein. 


No perſon] And as this ſhall not ſettle the perſon pur- 
chaſing for longer time than he continues in the purcha- 
{ed eſtate, fo it ſhall not ſettle any of his children, by any 
derivative ſettlement from him. As in the caſe of Salford 
and Over Norten, H. 4 G. 3. Peter IM bite, the father 
of the pauper, being ſettled in Over Norton, in the year 
1726, for the conſideration of 29 l. pu: chaſed a tenement 
in the pariſh of Salford, of one Jobn Lardner, whoſe wife 
was ſeiſed in fee of the ſaid tenement, but did not join 
with her huſband in the conveyance. The ſaid Peter 
lived in the tenement ſo purchaſed ever ſince the time of 
the purchaſe, which was for the ſpace of 36 years, and 
was {till living there at the time of the removal. His fon 
the pauper was born there, and lived with his father till 


he married, and then left his father's family about eight 


years ago, and lived in a ſeparate tenement in Salford afore- 
ſaid, but neyer gained any ſettlement but what he deri- 


ved from his father. The two juſtices removed him to 


the hamlet of Over Norton; and the ſeſſions quaſhed that 
order. And in ſupport of the order of ſeſſions, it was 
urged, that here was a derivative ſettlement of the fon at 
Salford, and he muſt be ſent to that place which was the 
place of his father's ſettlement at the time of the ſon's 
removal. Before this ſtatute, any purchaſe would have 
made a ſettlement; and this is a ſettlement to the father, 
whilſt he inhabits on the eſtate; and the ſon's derivative 
ſettlement muſt be the ſame place, as his father was irre- 
moveable from. it, at the time when the ſon was born. 
The father's ſettlement at Over Norton may indeed poſ- 
ſibly revive, if he quits his eſtate at Salford. But it doth 


not appear that he ever will quit it, and Salford is his 


preſent ſettlement. He cannot have two at once; nor 
can he be removed from his own againſt his will, And 
the ſon could have no ſettlement at Over Norton ; for the 
| father 
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father never had any there fince the ſon was born. On 
the other hand, it was argued, that the father's ſettle- 


ment is at Over Norton, and is only ſuſpended during his 


inhabitancy upon the purchaſe at Salford: and if the ſon 
leaves the father, and gains no ſettlement for himſelf, he 
muſt be ſent to the place which was the father's ſettle- 
ment at the time when the ſon left him. The ſon is be- 
come emancipated from the father; and the father himſelf 
is liable to be removed, as ſoon as he leaves the very ſpot 
which he purchaſed. Lord AJansfield delivered the reſo- 
Jution of the court: The queſtion is, Whether the pau- 
per ought to have remained in the pariſh of Salford, or 
have been removed from thence to the hamlet of Over Norton 
as his laſt legal ſettlement, And we are of opinion, that no 


ſettlement of the father was gained in Salford by the pur- 
chaſe, but only during the time of his inhabiting in the 


purchaſed premiſſes. And this would have been equally 
the caſe, if the act had never been made: For he could 
not have been removed from his own eſtate, though he 


had no ſettlement in the pariſh where it lay. So that the 


father's ſettlement (if it may be ſo called) in Salford was 
only temporary, and did not extinguiſh his ſettlement at 
Over Norton. And the only ſettlement which the ſon 
could derive from his father was at Over Norton; for 
there could be no derivative ſettlement from the father 
at Salford, the father himſelf having no ſettlement there, 
but being only irremoveable from his own eſtate. And 
this may be illuſtrated by a ſuppoſition, that the ſon had 
not reſided in Salford, but had gone to live in a third pa- 
riſh, and had there been likely to become chargeable ; 
and the queſtion had ariſen, whether he ought to be re- 
moved to Salford. or Over Norton: He could not poſſibly 
in ſuch caſe have been removed to Salford, becauſe ſuch 
removal would have been concluſive upon Salford, and 
he would remain ſettled there for ever : Conſequently, 
he muſt have been removed to Over Norton. Which 
ſhews, that he can have acquired no ſettlement in Sal- 


ford, by virtue of his father's purchaſe, even during the 


time of his father's reſidence upon it. And the order of 
ſeſſions was quaſhed, and the original order affirmed, 


Burrow's Settl. Caf. 516. 


By virtue of any purchaſe] T. 30 & 31 C. 2. Uſeulme 
and St. S:dwell's. John Hine, the pauper, purchaſed a 
tenement in St. S:zdwell's, for 121. He lived there, with 


his family; and was rated to the land tax and to the 


poor 
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poor rate, thus, Occupier, late widow Heoper's, now 


ohn Hine's tenement.” He paid the rates. Afterwards, 
he ſold the ſaid tenement, and went, with his family, to the 
pariſh of Lyeulme; from whence they were removed to 
the pariſh of St. S:4well, The ſeſſions, being of opinion, 
that the ſaid John Hine did not gain a ſettlement in St. 
Sidꝛuell's by being rated and paying as aforeſaid, the con- 
ſideration of the ſaid purchaſe being under 30 l. did there- 
fore vacate the ſaid order. It was moved to quaſh the or- 
der of ſeſſions. Lord Mansfield Ch. J. delivered the reſo- 
lution of the court. It will firſt be neceſſary to conſider, 


how the law ſtood before the making of the ſtatute of the 


9 G. Now before that act, no man was removable from 
his own; be the value of the purchaſe of it never fo ſmall 
and inconſiderable. And there were then other ways alſo 
of gaining ſettlements, as by ſerving a publick annual 
office, and being charged with and paying a ſhare to- 
wards the publick taxes or levies and burdens of the pa- 
riſh, But this act was levelled only againſt fraudulent 
purchaſes of {mall value, made in order to gain ſettle- 
ments. And it declares, that purchaſes of leſs than 30 l. 
value, bona fide paid, ſhall not gain a ſettlement for any 


longer time than the inhabitancy thereupon ſhall conti- 


nue. After which, the purchaſer ſhall be liable to be re- 


moved to his former legal ſettlement, prior to ſuch pur- 
chaſe and inhabitancy upon it. And the eſtabliſhed con- 
ſtruction of this act hath been, purſuant to the intention 
of the legiſlature, to prevent fraudulent purchaſes. And 


therefore it hath been conſidered not to extend to what 


are called purchaſes in law, as deviſes, or other ſuch 
methods of coming to eſtates ; becauſe they are not frau- 
dulent. Whereas the preſent ſettlement is claimed, by 
being rated and having paid towards the publick taxes of 
the pariſh : Which is quite a different method of gaining 
a ſettlement, The man himſelf is here perſonally rated. 
The tax is laid upon a tenement, © late Hooper's, now 
John Hine's.” But if he had been only rated as occupier, 
without adding his name, yet ſurely that would imply 
notice of the man's being an inhabitant, And we are ali 
clear, that this act only means to put a negative upon a 
perſon's gaining a ſettlement by making a ſmall pur- 
chaſe, with a fraudulent intention to gain a ſettlement 
thereby, in the pariſh where ſuch purchaſe is made; 
and that it doth not effect any other method of gain- 
ing a ſettlement. And indeed it is but reaſonable, that 
perſons who have been rated and have paid towards the 

| publics 
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publick taxes and levies of a pariſh ſhould receive aſſiſt- 
ance from that pariſh, when they become neceſſitous 
themſelves. And the order of ſeſſions was quaſhed ; and 


the order of the two juſtices affirmed. Burrow, Manſ- 
field. 368. Burrow's Settl. Caf. 430. 


Purchaſe] H. 3 G. 2. Sabridgewerth and Aldbury. Ed- 
ward Sheppard, the pauper, was born at Sabridgeworth, 
And his father being ſeiſed in fee of a copyhold cottage 
in Aldbury, which uſed to be let at 25s. a year, did, 
about a year and a half before the removal, ſurrender the 
ſaid copyhold cottage to his ſaid ſon Eakoard Sheppard and 
his heirs, who was thereupon admitted, and lived upon the 
ſame about a year and an half, and then fold the ſame for 
141. 28. 6d. being the full value thereof, The two ju- 
ſtices, and alſo the ſeſſions, were of opinion, that this 
gained no ſettlement, being not ſuch a purchaſe as the 
act intended for 30 J. bona fide paid. It was moved to 
quaſh the orders of the juſtices ; for that this eſtate in 
Aldbury was the pauper's own by a ſurrender from his fa- 
ther, and there was no difference between a ſurrender 
from a father and a deſcent. But. the court denied the 
motion, without ſo much as making a rule to ſhew cauſe. 
For they not only thought that the ſurrender looked frau- 
dulent, but they ſaid that the intent of the ſtatute was, 
to prevent perſons gaining ſettlements who were any ways 
likely to be chargeable, and therefore provided, that they 
ſhould be able to lay out 30 J. in a go And both 
the orders were confirmed. Sg. C. J. 2. 161. 1 Barnar- 
diſt. 299. Burrew's Settl. Caſ. 56. 

But in the caſe of Martbood and Kentisbury, H. 29 G. 
2. On a motion to quaſh an order of two juſtices, and 
an order of ſeſſions confirming the ſame, for the removal 
of Thomas Combear and Mary his wife from Kentiſbury to 
Marword, The caſe was; The ſaid Mary had conveyed 
to her by her father, in conſideration of natural love and 
affection, a cottage, garden, and plat of ground at Ken- 
ziſbury, for the relidue of a term of og years then deter- 
minable on the death of one Joan Slocombe, the conſide- 
ration of which purchaſe originally in the year 1689 
amounted only to 20 ſhillings. Mary and her huſband 
entered upon the premiſſes, and continued thereon for fe- 
veral years, until the leaſe determined by the death of the 
ſaid Joan. Upon which, they were removed from Ken— 
tiſbury to Marwood, It was urged, that the original con- 


fideration money not being 30 l. nor any conſideration 


paid 


_ 4 — — rern. ee re EY OO, mmm ISIS OP) 429 bo St ERIE RI 
EI ET WIT ee, eee... ð aan Nb ES A e . 2 N : 
17 RAID AE In i PT TE EET FTIR „ 5 5 z ß dd anc” x 85 2 
N ar AW % COS Ca 9 * —* r l n n N . Ne n IS, 8 9 5 7 2 8 8 1 . 
ESL FT IB EET War Lins ˙·˙imA . it LS ES I ne er Pe Cer OE Re RS N Tb IE IN DE? OS GE ors TV/ ð „ EA LE TH Ti A ES n N * 
C . E S EO ot aca nn n 8 . = . 2 c . * n JJC 2 F EA CN Wo IIS +1; 2 
4 3 * 5 5 1 1 8 28 . : 5 8 is 9 8 Ee CET DS HEALS 2 * N S re i ral ENT r 8 e I ES 
NN . . ; 5 3 — 5 5 3 POOLS e 7 FA 3 8 F 2 8 2 n * 88 E 
A af * 7 a 


ITN ty 25s 
e 
SA th EET 

- e * 
S 
N. 2 3 


ET Pe NE LL I RR rate 
V 
„ 


* 5 . 


Wo 


W 
W y 
SR 18 Ts XD EIS RIES 
IE FR EIS Te Re 
4 F 
— 


T 
3 Ps 7. EE 2 32 $5 2h 


00. (settlement by eſtate.) 


paid on the ſubſequent conveyance to the daughter, it 


was ſuch a purchaſe as the ſtatute intended ſhould not 


gain a ſettlement. Unto which it was anſwered, that the 


intention of the legiſlature was not to extend the law to 
every kind of purchaſe, according to the extenſive legal 
ſenſe of the word purchaſe; for the very words import, 
that it is to be a pecuniary purchaſe, or where an equi- 
valent is paid for an eſtate, and not where a man comes 
to an eſtate by will, donation, ſettlement on marriage, 
or the like. But if the word purchaſe were to be taken 
in that extenſive legal ſenſe, yet there is a difference in 
the preſent caſe ; and the true queſtion will be, what 
eſtate the huſband had: For if the huſband did not take 
by purchaſe, it will be of no conſequence how the wife 
took ; becauſe he will gain a ſettlement by the inhabitan- 
cy, and ſhe cannot be ſeparated from him. He is in by 
act of law, in the right of his wife; and not by any act, 
conſent, or traffic of his own. By Ryder Ch. J. If I had 
had any doubt, I would not give an opinion now. This 
is not a purchaſe within the meaning of the act. The 
word purchaſe is not to be taken in the largeſt extent of 
it, but is confined to caſes where a pecuniary conſidera- 
tion is paid. Otherwiſe, no deviſe, or gift, or ſettle- 


ment on marriage, would gain a ſettlement, unleſs there 
2 2 


were a pecuniary conſideration paid. The intention of 


the act was, to prevent ſettlements by purchaſes for ſmall 


money conſiderations. In the prefent caſe, the huſband 
is not to be conſidered as a purchaſer, and therefore he 


acquired a ſettlement in Kentiſbury. And by the court 


unanimouſly, the orders of the 
Burrows Settl. Caſ. 386. | | 
And in the caſe of Ingleton and Aftwick, E. 6 G. 3. 
Richard Speddy and Roſe his wife, reſiding under a certi- 
hcate at A/fwwick, the father of the ſaid Roſe conveyed to 
her, in conſideration of natural love and affection, a cu- 
itomary cottage at A/{wick, to the uſe of herſelf for life, 
and after her deceaſe to the uſe of Jane her daughter and 
her heirs. The ſaid Richard and Roſe his wife entered upon 
and continued in poſſeſſion of the cottage for 16 years, 
and then purchaſed of their daughter Jane her remainder 
in fee of the premiſſes for 51, and afterwards fold the 
whole for 20 guineas. Afterwards, the faid Richard 
Speddy and Roſe his wife becoming actually chargeable, were 
removed by order of two juſtices to Tngleton which gave 
the certificate. And the ſeſſions, being of opinion that 
tne ſaid Richard and his wife gained no ſettlement in 1575 
with, 


juſtices were quaſhed, 
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wick, confirmed that order. It was moved to quaſh 
theſe orders. And on ſhewing cauſe, they were given 
up by the counſel as indefenſible, on the authority of the 
caſe of Mariuood; this being a voluntary ſettlement, and 
not 2 purchaſe within the intent of the ſtatute. Burrow's 
Settlem. Caſ. 560. 

So in the caſe of [/mington and Miileton, T. 6 G. 3. 
Elizabeth Stanley purchaſed a leaſehold tenement in the pa- 


Tiſh of MAd:ichleton, for the ſum of 6]. for the remainder - 


of a term of 1000 years. She reſided upon the ſame about 
9 years, and then was married to Theophilus Evans, who 
reſided with her upon the ſaid tenement about 16 years; 
then he died ; and after his deceaſe, ſhe continued upon 
the premiſſes for ſeveral years, and at laſt fold the ſame 
for the ſum of 61. and after ſuch ſale, was removed b 

order of two juſtices to Imington, the place of her buf. 
band's ſettlement before their intermarriage. And the 
ſeſſions, upon appeal, confirmed that order. It was mo- 
ved to quaſh theſe orders. On ſhewing cauſe, it was 
urged in ſupport of the orders, that this was a purchaſe 
by the wife, clearly within the words of the ſtatute, un- 
der the value of thirty pounds, and the huſband had no 
claim to it, but by virtue of that purchaſe. The term 


ſurvived to the wife, on her huſband's death. And if he 


had ſurvived her, he could not have had it without ta- 
king out adminiſtration to his wife. On the contrary, 
it was anſwered, that this, though a new caſe, yet was 
within the reaſon of the former caſes, In caſes of de- 
ſcent, a ſettlement is gained, tho' the original purchaſe 
be under 3ol. value: And there is as much reaſon why a 
ſettlement ſhould be gained in the preſent caſe. This 
woman had an eſtate veſted in her, when Evans married 
her; which, upon the mat riage, veſted in him. The 
huſband gained a ſettlement in Michleton, by 40 days re- 
ſidence upon his own eſtate; and his ſettlement commu- 
nicated itſelf to the wife. And of this opinion was the 
court. And both the orders were quaſned. Burrows 
Seitlem. Caſ. 566. | 


The ſum of 301. bona fide paid] E. 13 G. St. Pauls 
Walden and Kemp/ten, There was a ſpecial order ſtated 
at ſeſſions. A perſon purchaſed a copyhold tenement in 
St. Paul's Walden ; which with the fine, and fees paid to 
the court, amounted to 30 l. and it appeared by the ſame 
order, that the officers of the pariſh of Kemp/ton had given 
him 40s. towards paying his fine and fees. Therefore it 
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was inſiſted, that this was fraudulent, and not a good 
purchaſe within the ſtatute, fufficient to gain a ſettlement, 
But by the whole court; we cannot take notice of its 


being fraudulent, unleſs the juſtices had adjudged it ſo, 


And the order was confirmed, Foley 238. 

T. 8& 9G. 2. Tedford and Waddingham. Two ju- 
ſtices remove Francis Gill from Waddingham to Tedford. 
Upon appeal, the ſeſſions ſtate ſpecially a caſe to be laid 
before the judge of aſſize; viz. That Francis Gill being 
ſettled at Tedford, contracted with John Atkinſon for a 
houſe and curtilage in Maddingham tor 391. which was 
conveyed to Gill and his heirs accordingly, Gill paid 91. 


and JJaac Briſtol paid the remaining 301. to Al inſon, by 


Gill's order, About a month after the execution of the 
conveyance, Gill mortgaged the premiſſes to the ſaid {/aac 
Briſiol. Gill continued in poſſeſſion about four years af- 
ter the mortgage. Then Brio! entered, by virtue of the 
ſaid mortgage and a releaſe of the equity of redemption, 
Then the inhabitants of Faddingham procured Gill, be- 
ing out of poſſeſſion, to be removed to Tedford. The or- 
der of ſeſſions recites, that whereas the judges of aſ- 
ſize had not time to hear and determine it, and whereas 


the parties agreed this to be the true ſtate of the caſe 


therefore, upon hearing counſel and further evidence on 
both ſides, this court doth declare and adjudge, that the 


' purchaſe made by Gill was fraudulent, and that the ſet- 


tlement of Francis Gill is at Tedford ; but that the pari- 
ſhioners of Tedford are no ways concerned in the ſaid 
fraud, It was moved to quaſh theſe orders; and ur- 
ged, that the juſtices in their adjudication depart from 
their premiſſes. For the act doth not extend to any caſe 
where the conſideration exceeds 30 l. But here the con- 
ſideration is above gol. And it appears to have been 
bona fide paid by Gill; part by himſelf, and part by his 
order, (though by the hands of Briſfol.) It doth not 
even appear that Brito! had lent it to him; therefore it 
ſhall be taken that it was Gill's own money. And no 
circumſtances of fraud are ſtated ; And therefore if this 
concluſion of the juſtices at ſeflions be drawn from the 
premiſſes ſtated, it is a concluſion contrary both to the law 
and to the fact; and the court will themſelves judge of it 
and ſet it right. On the other fide it was argued, whe- 
ther the ſum paid as conſideration money was greater or 
leſs, if there be fraud, it poiſons the whole, The juſtices 
are the proper judges of fraud; and they have adjudged 


that it was a fraudulent purchaſe. And it appears upon 
Vo. III. e 5 the 
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the face of the caſe, as ſtated for the judge of aſſize, that 
it was ſo. But that is not all: they are not confined to 
this ſtate of the facts. For they heard further evidence 
on both ſides, before they adjudged the purchaſe to be 
fraudulent. — By lord Hardwicke Ch. J. It muſt be 
further evidence of the ſame fact: for the ſtate of the caſe 
made for the judge of aſſize was beſore agreed between 
the parties to be the true ſtate of it. This cafe doth nor 
appear to be within the act; for the act is confined to 
purchaſes under 3o]l. Now in the preſent caſe, the con- 


ſideration was 3gl. and was b:na fide paid to the vendor. 


And it would be pretty hard to ſay, that the juſtices had 
a power upon this act to inquire, whether or no the pur- 
chaſer borrowed the money. It is a common caſe, to 
borrow money to make up the price, And as to the 
fraud, it is true, that the juſtices are the proper judges of 
fraud. But fraud is a fact which muſt be found. It 
mult be ſo by a jury upon a ſpecial verdict. The juſtices 
are judges of the fact; and they may judge of the fraud 


ariſing from the fact. If they had generally found the 


fraud, we might have been bound by ſuch general find- 
ing: but when they ſtate the facts particularly, the mat- 
ter is as much open for our determination upon it, as it 
was for theirs. And the whole court was of opinion, 
that from the facts ſtated here is no ſufficient evidence of 
fraud. And both the orders were quaſhed. Burrou's 
Settl. Caſ. 57. 

H. 15 G. 2. Cotleigb and Stockland. John Spiller, the 
pauper, was a mortgagee of a term for 151. and 3os. 
were due to him for intereſt, and 181, 10s. more on 
bond and ſimple contract. The mortgagor died. Spiller 
took out adminiſtration, as principal creditor; entered 
and was poſſeſſed; and ſo continued, till removed by the 


original order. By the court: Spz/ter gained a ſettlement, 


as a purchaſer for a conſideration of more than gol. bona 


fide paid. Str. 1162. Burrew's Setil. Caſ. 169. 


H. 6 G. 3. Dunchurch and South Kilw:rth, Edward 


Tanſur, a certificate man from Dunchurch, together with 
his wife Elizabeth, were joint purchaſers of a houſe, yard, 


and garden at South Kilwortb, and paid for the purchaſe 
thereof 191. and upwards. He laid out about 151. more 
in repairs, and built a new ſhop on part of the premiſſes, 
and was taxed after the rate of a tenement of 30 l. value, 


and reſided in the ſame till his death. After his death, 


his widow the pauper Elizabeth continued in poſſeſſion for 


10 months and more; afterwards ſold part of the pre- 


miſſes 


RN 
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miſſes for upwards of 3ol. and reſerved part to herſelf; 
but removing out of the ſame into another houſe in the 
ſame pariſh, and becoming actually chargeable, ſhe was 
removed by order of two juſtices to Dunchurch which 
gave the certificate, and the ſeſſions confirmed that or- 
der. It was moved to quaſh theſe orders, for that the 
pauper on this ſtate of the caſe had gained a ſettlement 
at South Kilworth, By the court: The whole queſtion 
is, Whether this woman was a bona fide purchaſer of an 
eſtate of 30l. value. She cannot be preſumed to have 
come to it by deſcent, or executorſhip, or any ſuch like 
act of law, becauſe the contrary appears. She and her 
husband were joint purchaſers. They took jointly and 
by entierty, and not by moieties. If fo, ſhe can only 
ſtand in the ſame ſituation as her husband did; which is 
that of a purchaſer. And as to the value, the act takes 
it according to the purchaſe money actually paid; and 
no money afterwards laid out, can make the prior pur- 


making it, Therefore ſhe gained no ſettlement by this 
purchaſe, And the orders were confirmed. Burrow's 
Set. Caſe 553. e 

3. That a perſon may not be removed from his own, altho 
not Fee thereby. 


liam Gates, huſband of the pauper Suſanna Gates, being 
ſettled at Hhite Rooding, went away and left his wife and 
children. Whereupon ſhe and her children went and 
lived for the ſpace of 40 days, without her huſband in a 


Two juſtices remove her to I/hite Rooding, as the place 
of her husband's ſettlement. The ſeffions, upon appeal, 
quaſh that order. It was moved to quaſh the order of 
ſeſſions; and argued, that tho' this was the husband's 
own eſtate, yet his wife and children might be removed 
from it; that the himſelf could not have gained a fettle- 
ment upon the ſaid eſtate without reſidence upon it, for 
otherwiſe a man who had property in divers pariſhes 
might have different ſettlements at the fame time. On 
the other hand, it was admitted, that neither the wife 
and children, nor even the husband himſelf, could have 
been removed to this place, where the husband had ne- 
ver reſided ; but it was inſiſted, that they were irremov- 
2ble from from it, as they were inhabiting upon their own 
eſtate. For they did not come to inhabit there as in- 
truders or vagrants, but to reſide upon their own ; and 

D d 2 | e 


chaſe of a greater value than it really was at the time of 
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Perſon not re- 
moveable ffom 


M. 30G. 2. Aythrop Rooding and White Ronding. Mil- "OY 


copyhold tenement of her husband's at Aythrop Rooding. 
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no perſons can be removed from their own, be the va- 
lue ever fo ſmall, or let them come to it in what man- 
ner ſoever. By the court: There doth not appear any 
diflent af her husband from her going there, and there- 
fore it is rather to be preſumed that ſhe went with his 
conſent. The husband's ſettlement remains as it was, 
but nevertheleſs the wife was not removeable from his 
eſtate. It is one thing to ſay, that a perſon may not 
be removed; and another, that ſuch perſon doth not 
gain a ſettlement. The husband himſelf would not 
have been removable from his own, if he had gone thi- 
ther. A man's right to reſide upon his own eſtate is 
founded on Magna charta, which ſays, that a man ſhall 
not be diſſeiſed of his freehold. A wife hath a natural 
right to go and reſide upon. her husband's eſtate. If ſhe 
had gone againſt her husband's conſent, it would have 
made an alteration. And the court were unanimous, 
that the juſtices could not remove her from her husband's. 
property. Burrow's Settl. Caſ. 412. | FE” 
ZE. 4 E. 3. Leeds and Blackfordby, Joſeph Howe, huf- 
band of Anne Howe the pauper, took a tenement of 101. a 
year at Blackfordby, and reſided there above 40 days. 
Afterwards he took a tenement at Leeds of above 
10l. a year, and went and reſided there for above 
40 days, leaving his wife at Blackfordbly, Then he 
returned to Blackfordby, and ſtayed with his wife there 
27 days. And on his leaving her, and going again to 
5 Leeds, two juſtices remove her from Blackfordby to Leeds, 
. zs to her place of ſettlement. It was agreed, that her 
4 ſettlement muſt follow that of her husband: But the 
i court were of opinion, that the juſtices had no power 
bl to remove her from Blackfordby, whilft her husband's in- 


. have been removed from his own tenement at Blackſordby, 
.- | the leaſe whereof was. unexpired. And if they could not 
have removed the man himſelf from his own, it follows 
that they could not remove his wife fo long as it remain- 
ed his. Burrow's Seitl. Caf. 524. 
Whether a cer- 4. How far a certificate perſon ſhall gain à feltlement by 
tificate perſon . ; . 5 © 
may gain a ſet- dn gſlate of his own, notwith/landing the aforeſaid flatuts of 
0 i tlement by reti- the 9 & 10 W. ES | | 
. eingon his n FE. 5 G. Burcleer and Eaſtiuoodhay. Abraham Hacket 
| eſtate. . : , RIES 
| comes with a certificate into the pariſh of Zoftwoodbay, 
and afterwards marries one Sarah Smith. Her father ſur- 
renders to her a copyhold eſtate of 208. a year, and fo 
the husband had it in her right. By the court ; The man 
F has gained a feitlement in Eaſtiwoodbay; for a man cannot 
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be turned out of his own, be it never ſo ſmall. And by 


Forteſcue J. the party here could not be removed: and not 


removable, and gaining a ſettlement, are the ſame thing, 
Then it was objected, that the perſon being a certificate 
perſon, he gains no ſęttlement, unleſs he rents a tene- 
ment of Io]. a year, or exerciſech an annual office; and 
that ſtatute being an explanatory act, is not itfelf to be 
explained, and conſequently cannot be taken farther than 
the words. But by the court, This is not an explanatory 


act, but a new law, and muſt therefore receive a liberal 


conſtruction. The exceptions in the ſtatute prove this 
caſe, being a cafe more reaſonable, than either that are 


there mentioned; and the parliament never intended to 


put a certificate man in a worſe condition than another 


perſon. Caf. of S. 121. Str. 163. Burrow's Settl. Caf. 
22 | | 


Note, where it is ſaid all along throughout this courſe 
of ſettlements, that a perſon not removeable for 40 days 
thereby gains a ſettlement ; this is to be underſtood with 
reſpect to the particular inſtance only then ſpoken of: 
for it is by no means univerſally true, that every perſon 
who refides 40 days unremovable doth become thereby 
legally fettled. A ſervant not removable for 40 days, 


gains no ſettlement unleſs he ſerves out his year: a baſ- . 


tard with its mother for nurture for 40 days, doth not 
thereby acquire any new ſettlement : ſo a wife reſiding 
upon the husband's eſtate: ſo a certificate perſon, or one 


reſiding on a purchaſe under the value of 30 l. and not ac- 


tually chargeable, though they are irremovable, yet by 
ſuch reſidence they acquire no ſettlement. And ſo in the 
Caſe of ſoldiers; ſervants falling jick upon the road; mari- 
ners wind-bound in the port; and other ſuch like.] 

H. 31 G. 2. Cold Aſhton and Woodchefter. Caſe ſtated 


for the opinion of the court: In Fuly 1725, Daniel Har- 


riſon and Mary his wife, and William their fon, went with 
a certificate from Moodeheſter to Cold Aſhton. They all 
lived in the pariſh of Cold Aſhton from Fuly 1725, till 
about Chri/lmas 1728, at which time William Fido the 
father of the ſaid Mary died inteſtate, leaving the ſaid 
Mary his daughter and five other children, and being 


at the time of his death poſſeſſed of and intitled to a 


tenement and two acres and an half of land of the yearly 
value of 61. 17s. in Cold Aſbton, for the remainder 


of a term of 99 years, determinable on the death of 


himſelf and the faid Mary his daughter. Upon the 
death of //liiam Fido, Daniel Harriſon and Mary his 
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wife and Milliam their ſon, who was then about five years 
old, entered upon and took poſſeſſion of the ſaid tenement 
and land, and Daniel Harrijſen and Mary his wife have 
lived in and occupied the ſame ever ſince, till the remo- 
val by the order now appealed againſt. But no admini- 
ſtration of the goods or perſonal effects of William Lido 
was ever granted to the ſaid- Daniel Harriſon and Mary 
his wife, or either of them, or to any other perſon. 
Hilliam Harriſon lived with his parents Daniel and Mary 
Harriſon in the ſaid tenement till about 1748, when he 
married the pauper Mary (by whom he had the four chil- 
dren removed); and after his marriage, he and his wife 
Mary lived in che pariſh of Cold Afpton ſeparate and apart 
from the ſaid Daniel Harriſon, until the time of the death 
of the ſaid Milliam, which was in the year 1755. Hary 
the widow of William Harriſon, and her four children, 
having after the death of the ſaid William, become actual- 
ly chargeable to the pariſh of Cold Afton, were removed 


by. order of two juſtices to Hoodeheſter which had granted 


the certificate. Upon appeal, tne ſeſſions quaſhed the 
oder, and ſtated the above caſe; which being removed 
by certiorari, it was moved that the order of ſeſſions might 


be quaſhed. There were two queſtions, 1. Whether 


Daniel Harriſon the father acquired any ſettlement differ- 


ent from that to which he was intitled by the certificate? 


2. Whether if fo, the fon gained a derivative one! 
Lord Mansfield Ch. J. As to the firſt queſtion, the caſe of 
a certificate man's gaining a ſettlement by reſiding on his 
own eltate, is preciſely the ſame as that of a common 
perſon not under a certificate, and ariſes by conſtruction ; 
tor it is not within the words of the 8 & 9g JF. which 
ſpeaks only of ſerving an annual office, and renting 101, 

a year. But refiding on a man's own eſtate, was conſi- 
dered as a ſtronger caſe than the caſual] property acquired 
by renting, becauſe he has a ſettlement on the ſtatute of 
the 13& 14 C. 2. nat by the words, but on the principle 
that he cannot be removed. This conſtruction being 
made upon the reaſon, gives a greater latitude to the prin- 
ciple on which the confiruRion is founded ; and there- 
fore a man who reſides on his own eſtate, though of ever 
ſo ſmall a value, is irremovable: And this holds equally 


in the caſe of a certificate perſon, who gains a ſettlement, 


if after he comes in by certificate, he is under ſuch circum- 


ſtances as by his property he cannot be removed. Whe- 


ther in this caſe Daniel Harriſon had ſuch a property in 
this leaſchold eſtate, when he firſt entered upon it, is a 


queſtion 
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queſtion that need not now be determined, What I 
ground my opinion upon is, that he has acquired by the 
length of poileffion ſuch a right as he was not removable 
from. For the ſtatute of limitations doth not operate by 
way of barring the remedy only, but it gives a right. He 
may bring an ejectment after 20 years poſſeſſion; and no 
perſon could have recovered againſt him, becauſe ſuch 
perſon was out of poſſeſſion all the time. I except the 
caſe of landlord and tenant ; for there, the poſſeſſion of 
the tenant is that of the landlord. This poſſeſſion gives 
a title from which the pariſh officers could not remove 
him, nor the next of kin, In the caſe cited, Farringdon and 
IV1dworthy, they had been ſatisfied their ſhares; and here, 
if they have not controverted it for ſuch a length of time, 
it is to be ſuppoſed they have given up that right. If 
the caſe had turned on the general queſtion, whether the 
next of kin gains a ſettlement without adminiſtration, I 
ſhould have defired time to conſider of it and the cafes 
cited. There is a material difference between the party's 

being ſole next of kin, and where in common with others, 
as in this caſe ; fort where one is the fole next of kin, he 
has the undoubted right to adminiſtration. In general, 
it is of more conſequence, that the law with regard to the 
poor's ſettlements thouid be certain, than what the de- 
termination is as to the particular caſe in queſtion, As 
to the ſecond point, of a derivative fettlement to the ſon; 
the word emancipation is a looſe term in our law, eſpe- 
cially in the matter of ſettlements, and is uſed in the books 
without affixing any preciſe idea. Indeed it is a term 
borrowed from another law, and not properly applicable 
to ours. The rule I take to be this: Children are inti- 
tled to the ſettlement of their father, till they have ac- 
quired another. As to the diſtinction made at the bar, 
that the ſon ſhall! not derive a new ſettlement from his fa- 
ther, becauſe it was acquired by the father himſelf after 
the ſon had left him; this might be material were the 
fact ſo, but it is not ſtated here to ſay that was the cafe, 
or that he left his father ſo as to change his derivative ſet- 
tlement. It is ſtated, that he lived 20 years with his 
father in this tenement, or at leaſt very near it, and we 
cannot intend that he did not, Mr. juſtice Denifon was 
of the ſame opinion, (Mr. juſtice Feſier being abſent,) — 
Mr, juſtice Milmot: As to tne father: I do not think it 
material to ſay any thing about the adminiſtration, Had 
the cafe turned upon that, it would have deſerved conſi- 
deration. If it be a matter already ſettled, I ſhall be for 
1 D d 4 adhering 
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adhering to the rule (Stare deciſis), which is a right rule, 
and more eſpecially in the poor law. Poſſeſſion by wrong 
gives a title upon an ejectment againſt the legal owner, 
Here is a legal title without adminiſtration: After ſuch 
a length of poſleflion, one would be inclined to preſume 
as much as poſſible. Now here it is poſſible that Daniel 
Harriſon and his wife might have ſome grant or aſſign- 
ment from Wilkam Fido in his life time; or ſome other 
regular and rightful title to the poſſeſſion which they 
took of this tenement. So that their poſſeſſion might 
poſſibly have been a rightful one.—It would be too nice 
to be computing days, to ſee whether the ſon was with 
his father a day over or under 20 years.—And the or- 
der of ſeſſions was affirmed, Burrow's Settl. Caſ. 444, 

E. 16 G. 2. Stansfield. and Spotland. If an eſtate de- 
ſcends to a certificate perſon, it gains him a ſettlement, 
becauſe it is by operation of law, and not by an act of 
bis own ; and as the ſtatute hath been laid open in caſes of 
deſcents, it ought to be ſo in caſes of purchaſes. And by 
Lee Ch. J. the ſtatute of the 8 & 9 V. hath received a 
liberal conſtruction ; and hath been held to gain a ſet- 
tlement, both in deſcents, and deviſes, and purchaſes, 
On the 13& 14C 2. the conſtruction has been, that 
let the value be what it will, a perſon cannot be re- 
moved from his own; and it ſeems to be the ſame upon 
the certificate act, for if he is not removable within the 
I13& 14 C. 2. he is not removable on the certificate act. 
Sell. C. V. 1. 316. Burrow's Seitl. Caf, 205. Tn 

"AM. 32 C. 2. Shenſton and Aldridge. The wife of Jaac 
Green a certificate man, had an eſtate dewiſed to her for 
life by her father; upon which ſhe and her husband en- 
tered, and lived thereupon for above 6 months. By the 
court; {/aac hereby gained a ſettlement, notwithſtand- 
ing the certificate. Burrow's Settl. Caſ. 468. 

T. 16 G. 2. Deddington and Duns Tew, A certificate 
man purchaſed a houſe for 421. lived in it many years, 
then fold it, and becoming chargeable was ſent back. It 
was it inſiſted, that the g & 10 M. c. 11. ſaying, @ certifi- 
cate man ſhall gain a ſettlement by no act whatſeever, unleſs the 
taking 101, a year, or ſerving au annual office, this man, 


notwithſtanding the purchaſe, might be ſent back: and it 
was faid to differ from the caſe of HBurclear and Ea/twood- 


bay, where the ſurrender of a copyhold to the certificate 
man's wife was held to gain him a ſettlement ; becauſe 


there it was not his own act (as this purchaſe is) but it 


game to him by operation of the law. But thg cqurt did 
„ ES. not 


n c R e 
* KEE WF cons EIS . Wy e R TY * c 
W 7 WY 1 ors 22 n ren * n 2 "I" - * e I % 4 2 R 
5 N 3 cc dc es er SW F CE OO ˙ AAA Aa 1 2 , 
J AE T TE Bon FO! ue 2; EI IE RE III EI EE EE RITA ty 
? r . * r o ( OO I 1 Ne S I RE ASSN EET IG x £ 
7 WY d 8 of R Wu 4 ks 3 5 e Nee N n 8 EE A 


SIREN 


- Poo02, (Settlement by eſtate.) 


not think this a ſufficient diſtinction, and ſaid a purchaſe 


was in its nature an excepted caſe ; and his ſelling it 
afterwards made ng alteration. Str. 1193. Purrow's 
Settl. Caf. 220. | | | 

H. 6 G. Ivingboe and Stonebridge, A certificate man 
made a purchaſe in Stonebridge, and his apprentice lived 
with him for above 40 days upon the purchaled eſtate 
there: And by the court, The apprentice thereby gained a 


ſettlement ; for when a certificate man maketh a purchaſe, 


he immediately ceaſeth to be there in nature of a certifi- 
cate man, and becomes a ſettled inhabitant, and conſe- 
quently his apprentice with him. Str. 266. 


5. How far reſidence upon a man's own eſtate is neceſ/ary , 


to gain him à ſettlement. | | 
H. 8 W. Riſelip and Harrow. By Holt Ch. J. Having 
land in a pariſh will not make a ſettlement, but living in 
a pariſh where one has land, will gain a ſettlement with- 
out notice; for the act never meant to baniſh men from 
the enjoyment of their own lands. 2 Salk. 524. 
M. 8 G. Wakey and Hinton Blewet, A perſon ſettled 
at Hinton Blewet, had an eſtate deſcended to him in Motey; 
whereupon the juſtices ſend him thither as to the place of 
his laſt ſettlement. But by the court, The order muſt 
be quaſhed; for it is no ſettlement nor inhabitation, 
though if he ſhould go thither he could not be removed: 
it may be a great injury to ſend him away from a good 
trade at Hinton Blewet, to perhaps half an acre of land, 
wherein he has but a term. Str. 476. 
AM. 25 G. 2. W:ft Shefford and Baydon. John Bird 
came into West Shefford with a certificate from Baydon. 
During his ſtay at /// Shefford, he became beneficially 
intitled to a leaſehold eſtate of 141. a year there, determi- 
nable upon his own life. Upon which he entered on 


Nov. 17th, and continued in poſſeſſion till the 15th of 


December following, being 28 days only, when he died. 
By the court: In all caſes, whether of ownerſhip of 
land, or renting 101. a year, a reſidence of 40 days is 
neceſſary. And the caſe of Aurfley and Grandborough 
was cited as a caſe in point; in which it was holden by 
the court, that any perſon who has an eſtate of his own, 
either freehold, copyhold, or a beneficial term for years, 
by act of law (as by deſcent, marriage, executorſhip, or 
adminiſtration) may dwell upon it as his own, and he is 
not, removable ; and gains a ſettlement, if he continue 
40 days, tho' under 101. a year. But he muſt abide 40 
days, And neither he nor his can be removed to it from 
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any other place, unleſs he ſhall have reſided 40 days. 
Burrow's Settl. Caſ. 30 

E. 8 G. 2 K. and St. Mary Ber fhampſtead. The hufband 
Fan away, and it was not known whether he was alive or 
dead; in the mean time the wife had a houſe deviſed to 
her in Northchurch, and ſhe and her children went to live 
there, The queſtion was, Whether by continuing there- 
in 40 days, they gained a ſettlement ; The court ſeemed 
to be of opinion, tince it was not known that the husband 
was dead, he mult be ſuppoſed to be alive, and in thar 
cafe that the wife could not gain a ſetilement for herſelf, 
but muſt follow the husband's ſettlement ; and that the 
husband having not reſided 40 days at Northchurch,-in the 


aid houſe unremovable, he hath gained no ſettlement 


Se. C. V, 2. 182. 


But reſidence upon the ſame e/fate is not neceſſary, pro- 


vided the reſidence be within the pariſh. As in the caſe 
of Se ton and Sydbury, E. 12 C. 2. A perſon who lived 
with his family at Setoton, having an eſtate at Sydbury, 
which the tenant gave up, went thither and lodged in 
an alchouſe as a gueſt, without having any certain room 
there, and ſtaid from Noveniden till April, but fometimes 
went to Szwtor, where his children and family were, and 


to other places as his occaſions required, poſſeſſed and 


managed his eſtate, by repairing fences, hoeing turnips 
— 7 * "*» 5 7 = P85 


end the like. The queſtion was, Whether ſuch inha- 
biting, and not upon the eſtate, would gain a ſettle- 
ment? And the court were of opinion it would, and 
this it made no difference whether it were in. his own 


houſe or in an alehouſe; for being in the ſame pariſh, he 


could not be removed. S/. C. V. 2. 150. Viner Settlem. 
D. 12. Burroto's Setil. Caſ. 125. 


Alto it is not neceſſary that ſuch reſidence ſhould be for 


40 days together. Thus in the fame caſe of Soꝛuton and 


Sydbury, the queſtion was moved, Whether, ſince he did 
not reſide there for 40 days together, but for more than 
40 days in the whole, ſuch reſidence ſhould gain a ſet- 
tlement? And by the whole court: It is not neceſſary 
upon the ſtatute, that the reſidence ſhould be 40 days 
fucceſſively. Se. C. V. 2. 150. Andr. 345. Vin. Settlem. 
D. 12. Burrow's Settl. Caf. 12 5. 


And, 7. 13 G. 2. St. Mott's and Ft. Cleere. Nicholas 


Penguite the pauper was born at St. Cleer ; afterwards he 


gained a ſettlement at St. Nyctt's; and from thence re- 
turned to St. Clecre, and lived there with his mother, on a 
tenement, in part of which he had an eſtate of freehold 

| and 


& 


and ir 
toget! 


as A 
tate ? 
the ſ. 
pariſh 
{aid e 
by th 
tweel 
Cleert 
Cieere 
of thi 
to th 
of 4 
more 
ſhou 
reme 
is ſu: 
A 
W ſubj: 
= and 
WE min 
ſubti 
= king 
Wy . they 
1 
3 Our 
and 
. {tr u 
== clau 
WY it 0 
== con 
3 the 
= and 
of 
pro 
W 
ſeſſ 
ſee 
cor 
mu 
un 
the 


142.5 


, he 
em. 


> for 
and 

did 
han 
ſet- 
ary 
Jays 


em. 


bolas 
> he 
re- 
zN a 
hold 
and 


NN e 7 
. fo 

0 A . 7 
Ia here . 3 


N 
8 
3 


een 
CPP 
n . 


clauſe of that one ſhort act, and which upon the face of 


i 7 r 2 on . 
* f 22 A Io { nn 714% 1 * 2 
5 e * 29 4 


33092, Settlement by eſtate.) 


427 


and inheritance, and of which he was ſeiſed in common 


together with his mother and ſiſters. He worked there "i 
as a day labourer, and lodged ſometimes on his own eſ- = 
tate and ſometimes in other places where he worked in Wo: 
the ſaid pariſh of St. Cleere, and at other times in other 
pariſhes adjoining; but did not live and refide on his 
{aid eſtate in St. Cleere, or in the ſaid pariſh of St. Cleere, 
by the ſpace of 4o days together at any one time, be- 
tween his leaving St. Nyett's and felling his eſtate in St. 
Cleere (which was about 3 years after his returning to St. 
Cleere). By the court: This depends on the ſtatute 
of the 13 & 14 C. 2. which directs the ſending a pauper 
to the place where he was laſt legally ſettled for the ſpace 
of 40 days. But this man continued, off and on, for 
more than 40 days. And it is not neceſſary that he 
ſhould. have reſided there 40 days together. He was ir- 
removable from St. Cleere's for above 40 days; and that 
is ſufficient. Purrow's Setil. Caf. 132. | 


AND now upon the whole, having gone through this Concluſion, 
ſubjeCt of ſettlements, and I hope with ſome perſpicuity 
and exactneſs; the firſt reflection which will ariſe in the 


mind of every reader, I think, will be, to admire the "all 
ſubtilty of human wit. It was the obſervation of a wiſe 4 
king of IVrael long ago, that God made man upright, but 3 iv 
they have ſought out many inventions. A ftranger to 1 
our laws would not readily conjecture, how many doubts WW 


and knotty difficulties have been formed upon the con- 1 
ſtruction of one ſhort act of parliament, and one ſingle __ 


it doth not appear to carry any conſiderable difficulty, 
The next thing that occurs, is to reverence the wiſ- 


dom of the court of king's bench ; in clearing up thoſe | Wh 
difficulties, and eſtabliſhing the ſenſe of the law upon | = Wi 
ſolid and firm grounds: W hoſe determinations, although _ i 3 
they are not a law in themſelves, yet they are the beſt 1 

and ſureſt expoſition of the law; being made by perſons 1 | 
of diſtinguiſhed abilities, educated and exerciſed: in the 1 
profeſſion of the law, after argument by able counſel. = 
Which advantages are not to be expected at a quarter 5 
ſeſſions; or, in a much inferior degree. So that the law 
ſeems now to be well ſettled as to theſe matters; and bl 
conſequently the diſputes about ſettlements cannot ſo | 


much arile from the uncertainty of the law, as from the 
uncertainty of the facts upon that law: and this, from 
the nature of the thing, muſt always be uncertain, as ; 
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depending upon the teſtimony of witneſſes, and thoſe alſo »:t reſt 
for the molt part of the meaneſt of the people, | fore en 

There hath been alſo another cauſe of much altercation, is the t 
upon appeals againſt orders of removal, which ariſes from and th: 
ſome defect in thoſe orders themſelves ; ; or from ſome bave ce 
error in the method of proceeding in relation thereio: reges 
which comes next to be conſidered. | 


? the yec 
III. Of removals, = 7 


SH Ls | | 5 that 1 72 
i. Order of removal in general. 
Oraer of removal of a certificate perſon. 
iii. Appeal againſt the order of removal. 


Order of removal in general. 


The ftatute of the 13 & 14 C. 2. c. 12, which hath 
been ſo often canvaſled in treating concerning ſettlements, 
is not yet to be diſmiſſed by us, but will appear again 
under this head, in a new and quite different light; 232 
being that upon which all the orders of removal are ot 
ought to be eſtabliſhed. And in this view, there have 7 
been as many caſes adjudged upon it, as in the other, al-“ 
though not altogether in fo great a variety. = 

In treating of this ſubject, we will firſt ſet forth the . 
ſtatutes : Then the cftablithed form of an order of re- 
moval thereupon : And then take the ſame in pieces or- 
derly and diſtinctly, thereby to diſcover the ſeveral ſhelves | 
and rocks upon which numberleſs orders have been ſhip - 
wrecked. | E 

It is true, the ſtatute of the 5 G. 2. whereby errors in 
point of form may be amended at the ſeſſions, hath in f. 3 
ſome ſort remedied theſe defects; but that it may appea 7 
how ſuch errors are to be amended, and as it will be bet- | 
ter if the order be ſuch as ſhall need no amendment, and or 
as it ſtill remains a doubt upon that ſtatute, what ſhail be! 
deemed matter of form, and what ſhall be deemed of the 7s 
ſubſtance of the order, this method is not the leſs to be? nie 
purſued upon that account. | = /c 

Hy the 13 & 14 C. 2. c. 12. it is enacted as follows: 'þs# 
I hereas by reaſon of ſome defe#ts in the law, poor people 3 1 
no 
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wt reſtrained from going from one pariſh ta another, and there- 
| fore endeavour to ſettle themſelves in thoſe pariſhes where there 
| is the beſt flack, the largeſt commons or wales to build cottages, 
and the moſt wood fer them to burn or de/iroy, and when they 


have conſumed it, then ta another pariſh, and at laſt become 
regues and vagabends, it is enacted, That it fhall be lawful, 
upon complaint made by the churchwardens or over ſcers of the 
poor of any pariſb, to any juſtice of the peace, within 40 days 
Her any ſuch perſon coming ſo to ſettle in any tenement under 
the yearly value of 101. for any two juſlices of the peace (one 
whereef is of the quorum) of the diviſion where any perſon 
that is likely to become chargeable to the pariſh ſhall come to 
inhabit, by their warrant to remove and convey ſuch perſon to 


ach pariſh where be was laſt legally ſettled, unleſs be give 


ſuffictent fecurity for the diſcharge of the ſaid pariſh, to be 
allowed by the ſaid juſtices. ſ. 1. 
And if ſuch per/on ſhall refuſe to go, or ſhall not remain in 


1 ſuch pariſh where he ought to be ſettled, but ſhall return of his 


own accord to the pariſh from whence he was removed, one 


jiſtice may fend him to the houſe of correction, there to be pus 


niſhed as a vagabond. ſ. J And by the 17 C. 2. c. 5. 
All perſons who ſhall urlaufully return to ſuch pariſh or place 
from whence they have been legally removed by order ef two 
Juſtices, without bringing a certificate ſrem the pariſh or place 
whereunto they belong, Roll be deemed idle and diſcrderly per- 
ſons ; and any one juſtice may commit them (being thereof con- 
vidted bef.re him, by his own view, or by their own confeſſion, 
or by the oath of one credible witneſs) to the houſe of correction, 
there to be fept to hard labour for any time not excceding one 
month, ſ. I. 

And if the churchwardens and overſeers of the pariſh to 
which he ſhall be removed, refuſe to receive 2 perſon, and 
ty provide work for him, as other inhabitants of the pariſb; 
any juſtice of that diviſion ſpail bind any ſuch officer in whom 
there ſhall be default to the aſſixes or jeſſtors, there to be in- 
_ for his contempt in that behalf, 13 & 14 C. 2. c. 12. 
„ 4 | | 


tre of this act, from one county, riding, city, town corporate, 
or liberty to another, by warrant of two juſtices ; the church- 
wardens or overfeers of the poor of the pariſh or town to which 
the ſaid perſon ſhall be fo removed, are required to receive the 
Jaid perſon : and if be or they ſhall refuſe ſo to do, ſuch perſon 
to offending ſhall (on proof thereof by the cath of two witneſſes 
before one juſtice of the place to which the perſon ſhall be re- 


moved 


And by the 3 W. c. 11. If any perſon be removed by vir- 
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moved) forfeit for each offence 51. 1 the uſe of the poor of the 


pariſh or town from which ſuch perſon was removed, to be le- 
vied by diſtreſs, by warrant to the conſtable of the pariſh or 
town where ſuch offender dwells ; and for want of ſufficient 
aijtreſs, the ſaid juſtice ſpall commit the offender to the common 
gaol for 40 days. 1. 10. 


Upon complaint made by the churchwardens or overſeers of 
the poor of any pariſh to any juſtice of the peace] By theſe 
words one jultice alone hath cognizance of the matter, 
ſo far as concerneth the complaint only : and by virtue 
thereof may iſſue his warrant to bring the party before 
him in order to his examination; or he may iſſue his 
warrant, to bring the party before himſelf and another juſ- 
tice, in order to hearing and determining the complaint; 
for he himſelf alone cannot hear and determine, but only 
bring the matter into the courſe of being heard and de- 
termined by two juſtices : and therefore it is moſt uſual 


for the two juſtices originally to iſſue their joint precept 


to bring the party before them for that purpoſe. Never- 
theleſs, if the party is willing, he may go voluntarily 
before the juſtices, at the requeſt of the overſeers, with- 
out any warrant at all. Ps, 


The form of which warrants or precepts aforeſaid, 
where they are requiſite, may be to this effect: 


Warrant of one juſtice for a perſon to be examined 
concerning his ſettlement. 


Weſtmorland. 3 To the conſtable of 


F ORASMUCH as complaint hath been made b:fore mt 
—— one of his majeſly's juſtices of the peace in and 


for the ſaid county, by the churchwardens and overſcers of the 


poor of the pariſh of 


in the county aforeſaid, that 


A. P. hath come to inhabit in the ſaid pariſh, not having gained 


any legal ſettlement therein, nor produced any certificate own- 
ing him to be ſettled elſewhere, and that the ſaid A. P. is likely 
to become chargeable to the ſaid pariſh of —— Theſe 
are therefore to require you to bring the ſaid A. P. before me, 


to be examined concerning the place of his laſt legal ſettlement, | 


Herein fail you not. Given under my hand and ſeal the —— 
day of | D | 


Warrant 
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Warrant of two juſtices in order to the adjudication, 


VWeſlkmorland, } | To — 


F ORASMUCH as cemplaint hath been made before ws 
rwo of his majeſly's guftices of the peace in and 
fer the ſaid county, and one of us of the quorum, by the church- 
wardens and overſecrs of the poor of the pariſh of —— - 
in the ſaid county, that A. P. hath come 1o inhabit in the ſaid 
pariſh, not having gained any legal ſettlement therein, nor pro- 
duced any certificate owning him to be ſettled elſewhere, and that 
he the ſaid A. P. is likely to become chargeable to the ſaid parijn 
%. T heſe are therefore to require you to bring the ſaid 
A. P. before us, at the houſe of = in — in 


the ſaid county, on — . —— the — day of 
at the hour of — in the afternion of the ſame day, to 
be examined concerning the place of his laſt legal ſettlement, and 
to be further dealt withal according to law. . 


day of = . 


Tt may alſo not be unfitting, eſpecially in caſes of doubt 
or difficulty, to give notice (if it may be) to the overſeers 
of the pariſh or place where the ſettlement is ſuppoſed to 
be, that they may attend, if they think proper, when 
the adjudication 1s made ; which probably might prevent 
appcals oftentimes from ſuch adjudications and ordets : 
Which notice may be to the effect follwing : 


, 


Summons to ſhew cauſe againſt an order of removal. 


Weſtmorland. FP O the churchwardens and ouerſeers of the 
- poor of the pariſh of — in tbe 

county of , and to every of them. | 
This is to ſummon you, or ſame of you, to appear (if yu 
ſhall ſo think profer ) before —, and ſuch other his 


majeſiy's juſtices of the peace for the ald county of W. as fhail 


be at the houſe of — in — i the ſaid county of . 
on — the day 9 — at the hour of in 
the afternoon f the ſame day, to ſhew cauſe why A. P. Hou 
not be removed from the pariſh of =— — in the ſaid county 
of W. ts your faid pariſh ef —. Given under 


Given under our 


—_— mr 
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Hand and ſeal — this day of — nie MK -. 
year of our lord —. | part 
And then the general form of an order of removal, as S 
grounded upon the {tatute of the 13 & 14 C. 2. above re- 
cited, may be thus: | , 
5 : phe 
| of 
The form of a general order of removal. . > 
| | | = C7 
Weſtmoiland, 1 i O the churchwardens and overſcers of | Bec 
. the poor of the pariſh of Orton in te mo 
aid county of Weſtmorland, and to the churchwardens and | cell 
overſeers of the poor of the pariſh of Penrith in the county of Cu 
Cumberland, and to each and every of them. 5 wh 
Upon the complaint of the churchwardens and overſeers of the did 
poor of the pariſh of Orton aforeſaid in the ſaid county of | tio 
Weſtmorland, unto us whoſe names are hereunto ſet and ſeals 1 19 
affixed, being two of his maigfiys juſtices of the peace in and 
for the ſaid county of Weſtmorland, and one of us of the | of 
quorum, that John Thomſon, Mary his wife, Thomas fee 
their ſon aged eight years, and Agnes their daughter aged four the 
years, have come to inhabit in the ſaid pariſh of Orton, not the 
having gained a legal ſettlement there, nor produced any certifi= | tet 
cate owning them or any of them to be ſettled elſewhere, and 
that the ſaid John Thomſon, Mary his wife, and Thomas 
and Agnes their children, are likely to be chargeable to the ſaid T 
pariſh of Orton; We the ſaid juſtices, upon due proof made ap 
thereof, as well upon the examination of the ſaid John I hom- Co 
ſon upon oath, as etherwiſe, and likewiſe upon due conſidera- as 
tion had of the prenifſes, do adjudge the ſame to be true; and T4 
we do likewiſe athjudee, that the lawful ſettlement of them the | 
ſaid John Thomſon, Mary his wife, and Thomas and bg 
 Aenes their children, is in the ſaid pariſh of Penrith in the 9 
| ſaid county of Cumberland: He do therefore require you the to 
ſaid churchwardens and over ſeers of the poor of the ſaid pariſh Cc 
of Orton, or ſome or one of you, to convey the ſaid John ty 
Thomſon, Mary his wife, and Thomas and Agnes their to 
children, from and out of the ſaid pariſh of Orton, to the ſaid Te 
pariſh of Penrith, and them to deliver to the churchwardens and Ir 
overſeers of the poor there, or to ſome or one of them, together d 
with this our order, or a true copy thereof, at the ſame time ſt 
ſhewing to them the original; And we do alſo hereby require 
you the ſaid churchwardens and ocverſeers of the ſaid pariſh of 7 
Penrith, to receive and provide for them as inhabitants of your 


pariſh, 
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farifp. Given under our hands and ſeals the day 
- —— in the year of the reign of his ſaid majeſly king 
George the third, 


_ Weſtmorland] T. 2 E. 2. K. and the patiſh of Sz. Ste- 
phenſon. There was an order of removal by the juſtices 
of the town of Bedford, from the pariſh of Sz. Peter's in 
Bedford, to the pariſh of St. Stephenſon in the county of 
Bedford, And it was only faid in the margin the Town of 
Bedford, without mentioning in what county, It was 
moved to quaſh this order; and inſiſted, that it was ne- 
ceſſary to mention what county this Bedford lay in, be- 
cauſe the appeal muſt be to the juſtices of that county 
where it lies. And of this opinion was the court; but 
did not quaſh the order, by reaſon of a flaw in the cer- 
1 by which it was removed. 1 Barnardiſt. 177, 
196. | 


To the churchwardens and overſeers of the poor of the pariſh 
of Orton] If a place is extraparochial, and hath no over- 
ſeers, the juſtices cannot remove from thence, becauſe 
there are none neither to complain nor to convey ; but 
the juſtices ought firſt to appoint overſeers, and then to 
remove. 2 Salk, 487. Foley 97, 98. | 


Of the pariſh of Orton in the ſaid county of Weſtmorland] 
he county in the margin is not ſufficient, but it mult 
appear in the body of the order that the place is in ſuch 
county, either expreſsly, or by ſome words of reference, 
as in the ſaid county, or in the county aforeſaid. Cal. of 8. 
Sell.” C. V. 8. 10 
In the caſe of Holbecł and Gilderſon, M. 16 G. 2. The 
borough of Leeds was in the margin, and the direction was, 
To the churchwardens and overſeers of the poor of the 
townſhip of Heolbeck in the ſaid borough. And by the 
court, That is well enough. And the diſtinction is, be- 
twixt orders and indictments. In orders, the margin is 
to be conſidered as part of the order, and a clear plain 
reference to the county in the margin is ſufficient : But 


in indictments, the county muſt be expreſſed in the bo- 


dy, and a reference to the county in the margin is not 
ſufficient, Burrow's Seitlem. Caſ. 198. | 


And to the churchwardens and overſeers of the poor of the 
pariſh of Penrith in the county of Cumberland] As the juſ- 
tices cannot ſend from an extraparochial place, unleſs 
they have overſeers, ſo neither can the, ſend to an ex- 

Vor. III. ne - traparochial 
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traparochial place, which hath no overſeers, becauſe there 


ate none to receive them. 2 Salk. 487. Foley 97, 98. 


E. 1 An. St. George's and St. Olaue's. The order was 
to convey one Thomas Gill to the pariſh of St. Olave, and 
it was directed, T'o the churchwardens and overleers of 
the poor of the pariſh of St. Olave Quaſhed : for they 
ought and can only order the pariſh officers where the in- 
truſion is made, to make the removal. 2 Salk. 493. 


Of the pariſh of Penrith | E. 11 An. Spiitlefields and 
Bromley, A poor perſon was ſent to the pariſh of Stepney, 
who did not appeal. On removal of the order into the 
court of king's bench, exception was taken, that the re- 
moval ought to have been to the townſhip of Spittlæfields; 
for Stepney is divided into four townſhips, and the poor 
have been removed from one townſhip to another in the 
ſame pariſh, and the ſtatute takes notice of townſhips as 
well as pariſhes, and Sp:ztlefields is a hamlet of Stepney, 
By the court: If a perſon is removed to a wrong place, 
that place ought to appeal, and ſo Stepney ought to have 


done if it were a wrong place, or elſe the order will be 


conclufive upon them; but this is a matter here out of 
the record. Juſtices of the peace are not obliged to take 
notice of the diviſion of pariſhes into townſhips and vil- 
lages, which maintain their own poor ſeverally and diſ- 
tinctly; and Stepney here upon an appeal might have ſhewn 


that the perſon did belong to the townſhip of Spittleffelds, 


which might have been a reaſonable cauſe to diſcharge the 
order. Iwo townſhips within a pariſh are the ſame as 
two pariſhes; yet churchwardens are overſeers of the 
poor of the whole pariſh (though ſo divided) and have a 


| ſuperintendency over the whole villages and townſhips. 


Vin. Removal. H. 6. . 
Upon the complaint] H. 12 G. 2. K. and Hareby. It 


was moved to quaſh an order of removal, becauſe it did 
not ſet forth any complaint made: And by the court, the 
objection is fatal, for the complaint is the foundation of 
the juſtices juriſdiction. Andr. 361. : > 
Upon the complaint of the churchwardens and over ſcers of the 
poor] E. 1 An. Wiſten Rivers and St. Peter's. Exception 
to an order of removal, in that it was ſaid to be upon 
complaint only, and not of the churchwardens or over- 


| Teers. By the court, This exception is fatal; for no 


one can diſturb a man coming into a pariſh, but they that 


have authority to do it: A complaint from one not con- 


cerned 


M10 - wt — — A %, A ©, Fog, 


an 4h 6A wa, 


pp 


io 25 = Tas =, »%, 


A md» A }VÞ> «< 2V| QC &t tbe bas # _ 


ky as 


and quaſhed the order for that cauſe, 
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cerned is nothing; it may be the pariſh is willing to keep 
him. 2 Salk. 492. | 

on the complaint of the churchwardens and overſeers of the 
poor of the pariſh of Orton aforeſaid] M. g An. Spalding 
and St, John Baptiſt. The order was, To the church- 
wardens and overſeers of the poor of the pariſh of Spald- 
ing, and to the churchwardens and overſeers of the poor 


of the pariſh of St. John Baptiſt : Whereas complaint 


hath been made by you 


tt was moved to quaſh the 


ſame for the uncertainty, becauſe it did nor ſay, by which: 


but by Parker Ch. J. Sure it is well enough, for it is 


upon complaint of the right, if both complain. Foley 


267 | 


Unto us whoſe names are hereunto ſet and ſeals affixed, being 


two of his majeſly's juſtices of the peace] An order was quaſh- 
ed, becauſe it did not appear that it was made by two 
Juſtices: It was only, Whereas complaint hath been 
made unto us; without reciting their authority as juſtices. 


5 Mod. 322. 


Two of his majeſty's juſtices of the peace] M. 4 G. K. and 
IV:/twordhay. On complaint to one juſtice, two juſtices 
adjudge and remove; and it was held to be well : O:her- 


wiſe, where one juſtice ſets his hand to the order in the 
abſence of the other. Caſes of S. 107. Str. 73. 

T. 11 G. 2. K. and Jykes, It was held, that though 
the complaint may be to one juſtice, yet the examination 
ought to be by two, and thoſe the fame who ſign the 
order of removal. Str. 1092. 

And, moſt undoubtedly, the juſtices ought to be both 
together at the hearing and determining; tho' the prac- 
tice in many places is otherwiſe. 


Fuſtices of the peace in and for the ſaid county] M. 12 An. 
©. and Uplin, The order was quaſhed, becauſe it did 


not ſay that they were juſtices of the peace, but only ju- 
{tices of the county. Caſes of S. 27. | | 


In and for the ſaid county] M. 13 G. K. and Owlton. 
Exception was taken to an order for faying—— unto us 
two of his majeſty's juſtices of the peace in the county 
aforeſaid ; for that by this it appears only that they lived 
in the county, and not that they were juſtices ar that 
county: And the court held this to be a fatal exception, 


Seſſ. C. V. 2. 76. 
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The ſaid county] M. 8 W. It was objected to an order, 
that it did not appear thereby that the juſtices were of the 
didiſion, which is required by the ſtatute : But this objec- 
tion was over-ruled, for that the ſtatute therein is only 
directory, 2 Saik. 473. | 55 


The ſaid ccunty of Weſtmorland] Where two counties 
are mentioned. before, the county aforeſaid is bad for the 
uncertainty. As in the caſe of Steprey and Cheſham, E. 
8 E. 2. 
and overſeers of the poor of two pariſhes in two differ- 
ent counties, and the juſtices call themſelves juſtices of 
the peace for the county aforeſaid. And the order was 


quaſhed ; becauſe it did not appear for which county 


they were juſtices. And the court can intend nothing. 
For thoſe vho act under a juriſdiction given by act of 
parliament, muſt ſhew their juriſdiction, Burrow's Seitl. 


Caſ. 23. 


And one of us of the quorum] Abundance of orders for- 
merly have been quaſhed, for not ſetting forth, that one 
of the juſtices was of the quorum; but now by the 
26 C. 2. c. 27. no order ſhall be ſet aſide for that defect 


only, | 


But if in fact neither of the juſtices ſhall be of the gus- 


rum, it ſeemeth nevertheleſs (except in the caſe hereaf- 
ter mentioned, 7 G. 3. c. 21.) that ſuch order ſhall not be 
good ; for although the ſtatute doth not require that the 
order ſhal] ſet forth one of the juſtices to be of the guoram, 
vet it doth require that one of them ſhall actually be ſo. 
And there are many towns corporate whoſe charters have 


no quorum, but only to conſtitute certain of the chief 


officers juitices to keep the peace, without giving them 
power to hear and determine felonies, treſpaſſes, and 
other miſdemeanors : That is to ſay, they have the pow- 
er which the juſtices of the county at large have by the 
firſt afſignment in the commiſſion of the peace, which is 
the ſame that the conſervators of the peace had by the 
common law, and is all that the juſtices of the peace had 
at firſt by their commiſſion, The power of hearing and 
determining, which they have now by the ſecond aſſign- 
ment in the commiſſion, and which only implies a quorum, 
is a ſeparate and diſtinct authority, and was ſuperadded 
to the former ſome years after the inſtitution of the office 
of juſtices of the peace; and this power the juſtices in 
divers towns Corporate have not, and conſequently can 
nHave no quorum. 

| E. 6 


The order was directed to the churchwardens 
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E. 6 G. Aliright and Skipton, Upon an appeal from 


an order of removal made by two juſtices (one of the 


quorum) ; the ſeſſions, reciting that they had peruſed the 
charter of Albright, and it not appearing thereby that the 
two juſtices were either of them of the quorum, therefore 
they quaſhed the order of removal. But by the court, 
The order of ſeſſions muſt be quaſhed ; not for want of 
any power in the ſeſſions to look into the juriſdiction. of 
the two juſtices, for that they certainly have ; but becauſe 
that want of juriſdiction is not ſufficiently alledged ; ſince 
they might have a juriſdiction though it did not appeer 
upon the charter of Albright. The ſeflions ſhould have 
ſaid in general, that it appeared to them, that the two 
Juſtices were neither of them of the quorum, and that 
would have been good cauſe to quaſh the order of the two 


Juſtices, Str. 300. 


But now by the 7 G. 3 c. 21. this is in part remedied: 
For if in any city, borough, town corporate, franchiſe, 
or liberty, they have one (and no more chan one) juſtice ac- 
tually of the guorum ; all acts, orders, adjudications, war- 
rants, indentures of apprenticeſhip, or other inſtruments, 
done or executed by two or more juſtices qualified to act 
within ſech city or other place, ſhall be valid, although 
neither of the ſaid juſtices ſhall be of the quorum. 


That John Thomſon] MH. 11 An. Southwell and Need- 


well, Whereas a certain woman hath intruded, Theſe 


are therefore to require you to convey : Objection, It is 


not ſaid who this woman was. And by Parker Ch. J. 


You muſt either name her, or ſay a certain woman un- 


known. Caf. of S. 57. | 
T. 10 An, Caſe of Newington, Whereas ſuch a per- 
ſon hath intruded into the pariſh, and is likely to become 
chargeable; Theſe are therefore to require you to remove 
him with three children, Quaſhed as to the children, for 
7 have removed more than is complained of. Caf. of 
- 45s | | | 


Mary His wife, Thomas their ſon] H. 10 V. Johnſon's 
caſe, Order to remove a man and hrs family, not good; 
becauſe too general ; for ſome of the family might not be 
removable. 2 Salk. 485. | 

AT. 5 C. Beaton and Siflon, Order for removal of 
Thomas Block and his family: Upon the firſt reading 
quaſhed as to the family, becauſe too general. Str. 114. 
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T. 9 . Flixton and Raſfon. Order to remove Jane 
Smith and her five children; Quaſhed as to the children, 
for the uncertainty; becauſe it neither tells the names nor 


ages of the children: for ſne might have more children 


than five, and ſome of thoſe five might have gained ſet- 
tlements. S/. C. J. 1.11. Foley 278. : 
T.8 G. Hobey and Kingſbury. Two juſtices adjudging 
the ſettlement of the huſband to be at Kingſbury, and that 
he is likely to become chargeable to Hobey, ſend him, his 
wife, and ſon of one year old to Kingſbury; And whe- 
ther this was good as to the wife and child, was the queſ- 
tion: And it was held to be well enough ; and the order 
was confirmed. Str. 527. Fe 


Thomas their ſon aged 8 years, and Agnes their daugh- 
ter aged 4 years] M. 9 An. Q. and Middlebam. Order 
to remove a child, of the age of ten years, to Middlebam, 


becauſe AAidaleham was the place where his father was laſt 


legally ſettied, Quaſhed by the court: for that there 


was no adjudication that Midalebam was the place of the 


child's Jait legal ſettlement, and at that age it might have 
gained a ſettlement. Foley 271. 

T. 10 An. Ringmore and Petworth, The order was, 
WV hereas ſuch a perſon and his 3 children are likely to be- 
come chargeable, and their laſt legal ſettlement was at 
Rigmore. It was moved to quaſh the came, N 
childrens ages were not ſet forth. But by the court, It 
is not necetlary in this caſe ; for the order ſays, they were 
laſt legally ſettled in Ringmore, and then no matter what 
their ages are. Caſ. of S. 41. 

H. 11 E. K. and Trinity. This rule was laid down; 
Every order that concerns the removal of a father and his 


children, ought to ſhew the ages of the children, for they 


may have gained a ſettlement in ſome other right, as by 
being apprentices or ſervants; therefore their age ought 
to be ſet forth, that it may appear to the court, that b 

reaſon of their infancy they have not gained any ſettle- 
ment in their own right, but have only a relative ſettle- 
ment from their father. Seven years 1s an age that the 
court will preſame a child could gain a ſettlement at, in 
his own right; but if it appears upon the order that the 
child was above 7 years old, the order muſt ſet forth, 
that ſuch child hath not gained a ſettlement in his own 


right. S/. C . 2. 74. 


bo 


ecauſe the 
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So in the caſe of Berling and Bradford, H. 15 G. 2. 
The order removed the father and children (without ſet- 
ting forth their ages) from Bradford to Bowling, and ad- 
judged Botoling to be the place of the father's laſt legal 
ſettlement. By the court: The eſtabliſhed rule is, that 
where the children are ſent in conſequence of their fa- 
ther's ſettlement, either the ages of the children muit be 
ſet out (to ſhew that they are of ſuch tender years as not 
to have gained a ſettlement for themſelves) ; or there 
muſt be an expreſs adjudication of their having gained no 
other ſettlement, Burrow's Settl. Caſ. 177. 


Have come to inhabit] E. 12 An. Q: and Graham. 


The order ſets forth, that Henry Tate and his wife do 
_ endeavzur to intrude into the pariſh. And quaſhed by the 
court; for that he cannot be removed out of the pariſh, 


unleſs he hath come into it. Caſ. of S. 16. 


Net having gained a legal ſettlement there] E. 1 An. 
Motton Rivers and St. Peter's. Exception to an order of 
removal, that it was not ſaid, that the poor perſon did 
not rent a tenement of 101. a year, according to the words 
of the act. But as to this the order was held good. 2 
Salt, 493. 3 Salk, 254. 


Nor produced any certificate owning them or any of them to 
be ſettled elſewhere] For by the 8 & 9 W. c. 30. If they 
have a certificate, they cannot be removed for being like- 
ly to be chargeable, nor until they do actually become 


chargeable. But if the order ſet forth that they are ac- 


tually become chargeable, then this clauſe therein, con- 
cerning the certiftcate, is ſuperfluous, | 


Likely to become chargeable] Scrivenham and St. Nicholas. 
Order, not ſaying that the party was likely to become 
chargeable : Quaſhed. 3 Salk. 255. LE Re 

H. 4 G. Teclby and Willerton. Order, Whereas com- 
plaint hath been made, that Anne Stamp may become 
chargeable. We adjudge the ſame to be true. Quaſhed ; 
for that the act enables the juſtices only to remove perſons 


likely to become chargeable, and not perſons that poſſibly 


may be chargeable, for no one can ſay who may not be 
chargeable; and there is as much difference in this caſe 
between may and likely, as between a poſſibility and a pro- 

bability. S/. C. V. 1. 117. Str. 77. 
T. 10 An. Order, Whereas ſuch a perſon will become 
chargeable, if permitted to abide. Objected, this is un- 
Ee 4 | certain; 
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certain; it may be ten years hence; Quaſhed. Caſes iS. 


3 
Toe; It doth not appear from any adjudged caſe, that 


upon appeal it was ever controverted, whether the perſon 


was or was not likely to become chargeable. And in the 
caſe of South Sydenham and Lamerton, T. 3G. Mr. J. Eyre 
ſaid, that by the words of the act, living on a able, Bo 
under 101. a year, and likely to become chargeable, 
convertible terms. Sel. G: Fo To 11% 


Nevertheleſs, complaint muſt firſt be made, that the 


party is likely 'to become chargeable, before the juſtices 


can remove. And, in the caſe of K. and J/yhes, T. 11 G. 


2. an information was granted againſt a juſtice, for taking 
the examination of a perſon in order for his removal, upon 
the officers complaining, that he endeavoured to gain a 
ſettlement in the 'pariſh contrary to law; without com- 
plaining at the ſame times, that he was likely to become 
% 22388. ; 
It may be 1 to take notice in this place, of the 40 
concerning officers, ſoldiers, and ſailors, 
who ſerved in the late wars; which makes a proviſion, 
with reſpect to ſuch perſons, that had not been made by 


any former act. Before this act, they might have ſet up 


trades in any city, town corporate, or other place, with - 
out being moleſted by reaſon of their exe ciſing ſuch trade; 
but for other reaſons they might have been removed; 
as if they did not bring a certificate, and were likely to 
become chargeable, But now by this act, ſuch officers, 


mariners, ſoldiers, and marines, who han ſerved fince 


Nov. 29, 1748, and not deſerted, and alſo their wives 


and children, may ſet up ſuch trades as aforeſaid, without 


any moleſtation by reaſon of the uſing of ſuch trade; nor 
Mall they, or their wives, or children, during the time 


they ſhall exereiſe ſuch trades, be removable to their 


place of ſettlement, until taey ſhall become actually 
chargeable. Two Juſtices, in the mean time, may ſum- 
mon and examine them, concerning their place of ſettle- 
ment ; and ſhall give them an atteſted copy of their affi- 
davit, Which ſhall be admitted as evidence in any general 
or qua: ter ſeſpons.— So that ſuch perſons now, in like 
manner as certificate perſons, ſhall not be removed until 
they ſhall actually become chargeable: ' So that their hav- 
ing ſerved has the effect, in that reſpect. of a certificate; 
and in many caſes is preferable to a certificate, ſince there- 
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for themſelves, their children, fervants, and apprentices. 


And therefore the adjudication, as toſuch perſons, mu 


be that they are chargeable, and not that they are help 
40 became chargeable ; for until they are chargeable, they 
cannot be removed. 

So alfo, by the 7 G. 3. c. 40. the gate-keeper at any 
turnpike gate ſhall not be removable from the toll houſe, 
until he ſhall be actually chargeable. 7 40. . 


DT the ſaid pariſh of Orton] T. 10 Au. Q. and Brad- 
ford. —Likely to become chargeable, but not laid to what 
pariſh; Quaſhed. Caſes of S: 3 

But in the caſe of Barholm and Witham ſuper montem 
the court: It appearing to us that he is 
likely to become chargeable, is ſufficient, without ſaying to 
the Jariſh from whence removed ; for it is not to give a 
Join but only the reaſon of the Jae Str. 
142. 

And, M. 7 G. Maidſtone and Dething. It was held 
well enough i in an order of removal, to ſhew a complaint 
that the party is come into the pariſh of Dething, and is 
likely 'to become chargeable, without ſaying farther, to 
the ſaid pariſh of Dething. Str. 303. ol 

And, E.-i2 G. K. and Leofield.* An order of removal, 
whereby a perſon was adjudged likely to become charges 
able, without ſaying, 1 the pariſh IT whence removed, 
was confirmed. Str. 608. 5 

Theſe indeed are but ſcraps of caſes, minuted down by 
gentlemen for their own private uſe, and therefore per- 
haps not certainly to be relied on. And in the caſe of 
Se. Nicholas Glouceſter and St. Peter's Briſtol, H. 11 G. 
Upon an order of removal of Mary Mhite, the reciting 
part of it was, Whereas the pauper was likely to become 
chargeable to the pariſh of Sz. Nicholas; but in the adju- 
dicating part it was only ſaid, that ſhe was likely to be- 
come chargeable, without ſaying t to the pariſh of St. Ni- 
chalas. * The court allowed this to be a good exception, 


and ſaid they would not take theſe: orders to be good 


intendment ; for the court will not intend a juriſdiction 
in the juſtices, where they do not intitle themſelves to 
it upon the face of the order. S. C. V. 2. 73. 


And in the cate of Bourne and Spalding, E. 8 G. 2. 


The complaint was, that the pauper was likely to be- 
come chargeable to the pariſh of Spaiding ; and the ad- 
judication was, that the pauper was likely to become 
FRY Ns without * to the ſaid pariſh of 

| | Spalding 
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Spalding. And by lord Hardwicke Ch. J. There muſt be 
either an expreſs adjudication, or a plain reference to the 
complaint; becauſe it is the very point upon which the 
juriſdiction of the two juſtices is founded. Here the 
complaint is right; but the adjudication is at large, 
there being no words of reference. It is only that the 
pauper is likely to become chargeable. Now this may be 


to his relations or parents, as well as to the pariſh. And 


he cited the caſe of St. Nichslas's and St. Peter's as ſimilar 
to the preſent: And ſaid, that the caſe of Barho/m and 
Mitbam was not finally determined by the court, but 
was referred to the judge of aſſize. And he added, that 
there was no caſe that he could meet with, upon the ſtricteſt 
enquiry, where an adjudication at large, without ſome 
words of reference to the complaint, was holden to be 
Sen. Co. 29. 7. | 

So in the caſe of Uſculm and Chyſthydon, M. 13 G. 2. 
It was objected, that the paupers were ſaid to be likely 
to become chargeable, but did not ſay to what pariſh. 
The words were, And whereas upon due examina— 
&* tion and enquiry it appears to us, and we do according- 
« ly adjudge that they are likely to become chargeable.” 
And by Lee Ch. J. and the court: The objection is fa- 
tal. A complaint muſt appear of the paupers being 
likely to become chargeable to the pariſh from whence 
removed ; and there muſt be an adjudication of the truth 
of it, For the juſtices have no authority without ſuch 
complaint and adjudication, We cannot ſupport an or- 
der by implication. There is no neceſſity indeed for any 
particular form of words. But there muſt be an adjudi- 
cation of it in ſome words or other. Burrow's Seit. Caſe 


138. 


And in the ſame term, between the inhabitants of Ne- 
therton and Hoblench, an order was given up as indefenſi- 


ble, on the like objection. Burrows Settl. Cafe. 139. 


Upon due proof made thereof, as well upon the examination, 


&c.] H. 13 G. 2. K. and Fiſherton Dallemer. Upon 


due conſideration was held to be ſufficient; for that due 
conſideration implies a due examination, S. C. V. 2. 
45* 


Examination] T. 12 V. Ware and Stanſtead Mount 
Fitchet. Exception to an order, for that it was ſaid, it 
appears upon examination before us or one of us. By the 
court; The cxamination ought to be before both, 8 

cauſe 
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cauſe both are to make the judgement of removal. And 
Gould J. ſaid, the ſtatute directed, and the practice was, 
to make complaint to one Juſtice, and he grants his war- 
rant to bring the pauper before two juſtices, and then they 
two examine and remove. 2 Satt. 488. | 


Examination of the ſaid John Thomſon] T. 11 C12 C. 
2. K. and Wykes, A perſon ought to have notice, and 
be heard before he be removed: for he may produce a 
certificate, or give other ſufficient ſecurity, or ſhew cauſe 
otherwiſe why he ought not to be removed ; eſpecially as 


he himſelf perhaps, by the removal, is likely to be the 


oreateſt ſufferer; and therefore natural juſtice requires 
that he be not condemned unheard. Andr. 238. 


Of the ſaid John Thomſon upon 2ath] H. 10 G. Mun- 
ger -hunger and Warden. Exception was taken to an or- 
der, for that it was ſaid to be made upon due examination, 
without ſaying upon oath : But by the court, This is 
ſufficient ; for where it is ſaid to be made upon due ex- 
amination, it ſhall be underſtood to be upon oath. Sz/ 
C. F. „ | | 

In the aforeſaid caſe of K. and /Yykes, one juſtice took 
the examination, and other two juſtices removed upon 
that ſole examination, and in the order did ſet forth that 
the party was examined before themſelves; for which, 
and for not ſummoning the party before them, an infor- 
mation was granted againſt the two juſtices. Andr. 
238. | | | 

47 13 G. 2. Coln St, Aidwin's and Highworth, The 

order of removal appeared to be wholly grounded upon 
an examination taken by two juſtices of another county ; 
and was therefore quaſhed, They ought to have exa- 


_ mined into the matter themſelves; and in the preſence 


of both together, and not ſeparately. And tho' they 
were not bound to ſet forth the grounds of their adjudi- 
cation; yet when they do ſet them forth, the court are to 

judge of them. And in this caſe, the examination which 
was relied upon being taken by two juſtices of another 
county, and the perſon examined by thoſe juſtices re- 
maining ſtill alive, for ought that appears to the con- 

trary ; it is plain, this depoſition ought not to have been 

received as evidence to ground their adjudication upon; 

tho' it might perhaps have been uſed as concurring evi- 

dence. And lord chief juſtice Lee ſaid, he had often 
heard it declared, that both juſtices ought to be preſent 

at the viva voce examination of the witneſſes. ” 
Te 


Cad 


SATA 


yy 8 — — Ln IAITY ; - 
BEE TY 4 — ** 4x — — 8 - 
8 9 4 . Rv n 2 
Fs. 2 . * Soup” © 2 . 
— — — — Ar r 
"of : al ab — n 4”. - 5 <- 0 * 
* Ys > ICY 3 — e * 
— 3 4 A © In 7 
er - » - — 2 * 0 2 * 
* N e 5 
{= Path = — — TE : 8 
— — < x — — 
rr E "7: r 7 -. 2 : 
* 5 ? - 3 
. 10 d * l : — P > 
n 3 — 


Pooz, (Removal.) 


Mr. juſtice Page ſaid, he remembred a caſe, wherein it 
was determined that both juſtices muſt be preſent ;. and 
that it is not ſufficient for one juſtice to examine the 
matter and tranſmit it to the other, and that other to ſign 
the order without examining into the matter himſelf, 
Burrow's Setil. Caf. 136. 


Do adjudge the fame to be true] T. 13 W. Suddeſcomb 
and Burwafh, Order quaſhed, becauſe it was only ſaid 
to be complained by the officers, that the perſon removed 
was likely to become chargeable, but not adjudged fo 
by the juſtices. 2 Salt. 491. . 

H. 4 G. K. and Meſtibood. Order quaſhed, becauſe 
the juſtices only ſay, We order him to be removed to ſuch a 
place, as the place of his laſt legal ſettlement, without adjud g- 
ing that to be the place. Str. 73. | 

T. 3& 4 C. 2. K. and HMinchin-hampton. Order, 
Whereas complaint is made to us, that ſuch a perſon is 
now become chargeable, we do adjudge that the laſt place 
of his lawful ſettlement is in the pariſh of Minchin-hamp- 
ton. Objected, that here is no adjudication that he is 
likely to become chargeable ; and quaſhed for this reaſon, 
Sell. C. JV. 2. 93. ; | 

T. 4 G. Stallingburgh and Haxhay. On examination 
we do believe the ſame to be true. Quaſhed ; for a man 
may believe a thing on uncertain evidence. S/. C. V. 1. 
131. | 

*F 10 An. Waltham Magna and Parva. Whereas ſuch 
a perſon is likely to become chargeable, as we are credibly_ 
informed, thefe are therefore to require you to remove: 
Quaſhed, for that here is no adjudication that he is likely 
to become chargeable ; and this 1s only the belief of ano- 
ther. Caf. of S. 38. 


And we do likewiſe adjudge that the lawful ſettlement] E. 
9 V. Bury and Arundel. Whereas complaint hath been 
made unto us, that Jacob Duckin, with his wife and chil- 
dren, came from his place of abode and laſt legal ſettle- 
ment in Bury to Arundel, We therefore require you to re- 
move: Naught ; for there is no adjudication of the juſtices 
which was his laſt legal ſettlement, but only a complaint 
that Bury was, which doth not appear whether true or 
falſe. 2 Salk. 470, | 

T. 12 An. Eglium and Hartley-wintly, An order ad- 
judges that a man was ſettled at ſuch a place; and there- . 
fore they remove his widow thither : Quaſhed; for that ; 
here was no adjudcation of the widow's ſettiement, ad & | 
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ſhe might have gained a ſettlement after the death of her 


huſband. Se,. C. J. 1. 45 · : : 
T. 38 4G. 2. X. and Warnhill. „ en that 


the Iaſi legal place of the pauper is at Warnhill in the coun- 
ty of Berks. Quaſhed ; for that is no adjudication of the 
ſettlement. Seſſ. C. V. 2. 92. | | | 

M. 3 An. It was held, that legal ſettlement and laft legal 
fatlement are the ſame thing; becauſe by every new ſettle- 
ment the precedent is diſcharged. 2 Salk. 473. 

M. 12 An. St. Mary Ottery and St. Mary's. The juſtices 
in their order ſay, that the poor perſon was laſt ſettled 
there according to their knowledge : By the court; they ſhould 
have ſaid, he was laſt ſettled there; an order is a judg- 
ment, and muſt be certain and poſitive : he might have 
been ſettled elſewhere, and they not know it. Quaſhed. 
Cafes of S. 32. | | | 

And provide for them] The ſtatute direQs, that the place 
whither they are ſent ſhall receive and provide for them; 
for which reaſon the ſame is inſerted here in the order: 
but it ſeemeth that when the removal is into another coun- 
7 thoſe words are unneceſſary, becauſe ineffectual; for 
that the juſtices in one county cannot take order for the 
relief of poor perſons in another county. 


[Beſides this general form of removal to the place of 
ſettlement, there may be other removals, as of wives ta 
their huſbands, children to their parents, apprentices or 
fervants to their maſters, or of perſons brought illegally 
from one pariſh to another, But this is not in purſuance 
of the ſtatute of the 13 and 14. C. 2. but of the general 
power of the juſtices in regulating matters relating to poor 
perſons. Thus in the caſe of K. and Banbury, A con- 
able without a warrant brought a child from Broughton 
to Banbury, Two juſtices of Banbury made an order, 
reciting the fact, to return the child to Broughton, there 
to be provided for according to law. The court held 
the order good, for returning the child to the. wrong 
doers ; and therefore that part of the order was affirm- 
ed; but it ought not to be ſaid, to be there provided 
for ; but they are to be left to take their courſe accord- 
ing to law; therefore that part was quaſhed. Comb, 


372. „ 5 
So in the caſe of K. and Graveſend, E. 13 N. Two 
j uſtices ſend Jane Goodberry from Graveſend to Lawton her 
maſter in Chadwell (with whom ſhe was hired as a ſervant 
” | for 
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for a year) until ſhe ſhould be diſcharged. Afterwards, 
on the 21ſt of November (the firſt order being made the 
6th of November by the juſtices of Graveſend) another or- 
der was made by two juſtices of the county of Eſex, to 
ſend the fame perſon from the pariſh of Chadwell to the 
pariſh of Graveſend. It was infiſted that the ſecond order, 
was ill, being made before any appeal from the firſt order, 
or diſcharge from the ſervice. But not allowed by the 


court: For the firſt order was to ſend the perſon to her 


maſter, and not to ſend her to the pariſh of Chadwell as 
the place of her ſettlement. Comyns. 97. For both 
the orders in this caſe might well ſtand together : and the 
queſtion upon the merits might be determined on appeal 
to the ſecond order.] e 


SO much concerning the uſual form of an order of re- 
moval: And after ſuch order and adjudication 1s made, 
that the ſame may appear upon record afterwards, in order 


to charge the pariſh, it was ſaid by Holt Ch. J. (1 Salk. 


406.) that the moſt regular way for the juſtices to proceed 
is to make a record of the complaint and adjudication, and 
upon that to make a warrant to the churchwardens and 
overſcers, to convey the perſons to the pariſh to which 
they ought to be ſent, and deliver in the record by their 
own hands into court the next ſeſſions, to be kept there 
amongſt the records, to charge the pariſh. But how 
ſuch record ſhall charge the pariſh is not perhaps very 
evident ; unleſs it ſhall appear likewiſe, that a removal 
was made in purſuance of ſuch order : otherwiſe, how 
ſhall the pariſh be charged by an order which poſſibly they 
knew nothing of, and conſequently could have no op- 
portunity to appeal againſt, It is uſual in ſome places, 
for the overſcers who made the removal, to bring the ori- 
ginal order to the next ſeſſions, and there make oath, 
that they removed the party in purſuance of ſuch order, 
and then if there appear to be no appeal againſt it, the 
order is confirmed by the court, and filed amongſt the re- 
cords, And although ſuch confirmation is merely void, 
becauſe the ſeſſions have no juriſdiction therein, unleſs in 
the cafe of appeal, which here is not; yet ſuch confirm- 
ation is alſo ſuperfluous and needleſs, for the order not 
appealed againſt is final without more. And as ſuch or- 
der is a record of itſelf, and contains in it the adjudica- 
tion of the juſtices, it ſeemeth that the court may record 
thereupon likewiſe, that no appeal was made, for in that 


caſe they are the proper judges whether an appeal was 


made 


3 


2 
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made or not. But fill it ſeemeth, that unleſs it be upon 


appeal, they have no power to enquire concerning the. 
removal, for that as to them is extrajudicial: But the juſ- 
tices, who made the order, have a right to fee it executed; 
and therefore they may inquire upon oath, whether the re- 
moval was duly made; and if it was they may record the 
whole. Which record of the whole proceedings, being 
delivered in at the next ſeſſions, and the court thereupon 
recording likewiſe that no appeal was made, in ſuch caſe 


perhaps the pariſh may be concluded. And the form 
thereof may be thus : 


Weſtmorland. E it remembred, that on the nineteenth 
8 day of January, in the thirty ſecond year 
4 the reign of our lord George the ſecond of Great-Britain, 

rance, and Ireland, king, defender of the faith and fo 


forth, at Middleton in the county aforeſaid, Roger Thrin- 


beck overſeer of the poor of the townſhip of Middleton afore- 
ſaid in the county aforeſaid, cometh before us, John Moore, 
eſquire, and Richard Burn, cler#, t2vo of the juſtices of our 
ſaid lord the king, aſſigned to keep the peace of our ſaid lord the 
king within the ſaid couniy, and alſo to hear and determine 
divers felonies, treſpaſſes, and other miſdemeanors in the ſaid 
county committed, and of the quorum, And complaineth to us 
the ſaid juſtices, and giveth us to underſland and be informed, 
that Solomon Caradice, ſon of Alice Caradice, aged nine 
years, hath come to inhabit and dith inhabit in the ſaid town- 
ſhip of Middleton in the county aforeſaid, and likely to be- 
came chargeable to the ſaid townſhip, and that the ſaid Solomon 
Caradice hath not gained any legal ſettlement within the ſaid 
townſhip, nor hath produced any certificate owning him the ſaid 
Solomon Caradice to be ſettled elſewhere ; and thereupon he 
the ſaid Roger Thirnbeck prayeth our warrant to remove and 
convey the ſaid Solomon Caradice to the pariſh or place where 
he the ſaid Solomon Caradice was laſi legally ſetiled. 

And on the ſaid nineteenth day of January in the year 
aforeſaid, at Middleton aforeſaid, in the county afore- 
faid, Margaret Caradice, grandmother of the ſaid So- 
lomon Caradice, cometh before us the juſtices aforeſaid, 
and upon her oath on the holy goſpel to her then and there 
by us the juſtices aforeſaid adminiflered, depoſeth and ſwear- 
eth. that ſbe the ſaid Margaret Caradice had a daughter 


' whoſe name was Alice Caradice, which Alice Caradice 


was never married, and is now dead, and that ſbe the 


ſaid Alice Caradice did bear the ſaid Solomon her fon, at 


the 
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the pariſh of Beetham in the county aforeſaid, and that the 
ſaid Solomon hath been carried or gone about the country ever 
Jince in a fate of vagraiicy, that is to ſay, wendring and leg- 
ging, and doth now inhabit in the ſaid townſhip of Middleton 
with William Caradice grandfather of him the ſaid Solo- 
mon. | Ph! „ 2 15 

 Whereupon, and in due conſideration had of the premises 
we the juſtices aforeſaid; on the ſaid nineteenth day of January 
in the year aforeſaid, at Middleton aforeſaid in the couniy 
aforeſaid, do make our warrant under our hands and ſeals in 
the form and words following ; that is to ſay, | Here ſet forth 
the warrant of removal.) | | 


Aud afterwards, on the twenty-firſt day of January in the 
year aforeſaid, at Middleton aforeſaid in the county afore- 
faid, the ſaid Roger Thirnbeck, overſeer of the poor afore- 
faid, cometh before us the juſtices aforeſaid, and upon his oath 
en the holy goſpel to him by us the ſaid juſtices alminiſired, de- 
poſeth and fweareth, that on the twentieth day of January in 
the year aforeſaid, he the ſaid Roger Thirnbeck did remove 
and convey the ſaid Solomon Caradice from and out of the 
faid townſhip of Middleton 10 the ſaid pariſh of Beetham, 
and him the ſaid Solomon Caradice, together with a true 
copy of eur warrant aforeſaid, did deliver to O. P. overſeer of 
the poor of the pariſh of Beetham aforeſaid, at the pariſh of 
Beetham afore/eid in the county aforeſaid. Tn witneſs whete- 
ef, we the ſaid juſtices, at Middleton aforeſaid, in the county 
aforeſaid, the twenty-fir/t day of January in the year afere- 
faid, to this preſent record do ſet our ſeals. | 


And to this may be annexed the order of removal, con- 
firmed at the ſeſſions on appeal, or not appealed againſt. 
And it may be proper to have duplicates ; one filed at the 
ſeſſions, and the other kept by the townſhip. | 


By the 3 W. c. 11. as aforeſaid, there is a penalty of 
5 J. infficted on the churchwardens or overſeers not re- 
ceiving a perſon ſent by warrant of removal. On which 
this caſe happened: M. 28 G. 2. K. and Dauis. Indict- 
ment for refufing to receive a pauper, ſent by order of 
two juſtices to the liberty of the Tower, Plea, not guilty, 
Verdict againſt the defendant. It was moved in arreſt of 
jedgment, that the 3 W. c. 11. having directed another 
method of puniſhment, to wit, a fine to be levied by war- 
rant of diſtreſs in a ſummary way, that ſhould be ſtrictly 
purſued, —— Denniſon J. If a ſtatute create a new — 

al 
5 


99 
** 
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judgment was given againſt the defendant. 
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and give a puniſhment, that rule muſt be followed; but 
if the offence was before at common law, and a new pu- 
niſhment only given, it is indictable alſo. So if one ſta- 
tute give one puniſhment, and another ſtatute give another 
puniſhment, the proſecutor has his election. This was 
an offence before the 3/7. Such a pariſh officer might 
have been indicted on the 13& 14 C. 2. c. 12. or what 
would have become of a pauper in caſe of diſobedience 
between the paſling thoſe acts? But the 3 W. c. 11. 
does not relate to removals from pariſh to pariſh, but from 
county to county ; and therefore there is no remedy but 
by indictment. — Peter J. In all cafes where a juſtice 
has power given him to make an order, and direct it to 
an inferior miniſterial officer, and he diſobeys it, if there 
be no particular remedy preſcribed, it is indictable. And 
[To which 
may be added, that the ſtatute of 13 & 14 C. 2. c. 12. 
requires in expreſs words, that ſuch officer refuſing hall 
be bound aver to the aſſizes or ſeſſions there to be indicted. 


If the perſon removed returns of his own accord, with- 
out a certificate; the aforeſaid act of the 13& 14 C. 2. 
c. 12. and alſo the vagrant act of the 17 C. 2. c. 5. have 
directed that he ſhall be ſent to the houſe of correQion, 
according as is above expreſſed. In the cafe of Balatoin 


and his wife againſt Blackmere, eſquite, E. 31 G. 2. 


Baldwin and his wife were removed by order of two juſ- 


tices from Marſden to Banknewton. Which order was not 
appealed againſt. Afterwards, they both of them returned 
to Marſden, without bringing a certificate. Of which, 
complaint being made in writing and upon oath to the 
defendant Mr, Blackmore, who was a juſtice of the peace 
tor the county of Lanca/ler, he iſſued his warrant to bring 
them before him; who being - accordingly brought, and 
the facts fully proved upon oath, he committed them to 
the houſe of correction, until they ſhould be diſcharged 
trom thence by due courſe of law. Upon the trial of this 


Cauſe, there was a verdict for the plaintiff, and 18. da- 


mages, ſubject to the opinion of the court, on the two 
following queſtions : 1. Whether there ought not to have 
been a previous conviction of vagrancy. 2. Whether the 
wife could be convicted of vagrancy, or be liable to be 
ſent to the houſe of correction for returning without a 
certificate, as ſne only accompanied and reſided with her 
own huſband, On the argument of this cauſe, lord 


Mansfield intimated, that it would be a very right thing 
to 
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to compromiſe this matter; and he deſired to be informed 
how the uſage had been, about ſending the wite to the 
houſe of correction with the huſband : (tho' it would not 
indeed, as he obſerved, alter the law.) Afterwards, this, 
caſe being mentioned as ſtanding for the opinion of the 


court, Mr. Norton (for the defendant) ſaid, he had ſeve-, 


g the practice, for juſtices to 
commit the wife, as well as the hufband, for returning 
to the pariſh from whence they have been removed, al- 
tho” ſhe ſo returned with her huſband. 
delivered the reſolution of the court: He obſerved, that 
it was manifeſt the juſtice had not acted intentionally 
wrong. And it is plain that the jury were of that opi- 
nion, as appears by their giving only 1s. damages. The 
court would gladly therefore have leaned towards excuſing 
this gentleman from ſuffering for what he had honeſtly 
and without any bad intention done, if they could have 
found him juſtifiable by any legal excuſe. But there is 


ral certificates of its being 


one fatal objection to his proceeding, which we cannot 


get over, and which puts all the other points out of the 
caſe; and that is, that the warrant of commitment is il- 
legal. Te legality of the warrant depends upon two 
acts of parliament, or at leaſt upon one of them. For 
there are two as of parliament, upon one of which two 
this warrant muſt be founded; tho' it doth not appear 
upon which of the two the juſtice proceeded, Theſe two 
acts are, the 13 & 14 C. 2. c. 12. (a law made before 
the certificates under the late acts exiſted;) and the 17 


Lord Mansfield | 


G. 2. c. 5. (which relates to perſons returning without 


bringing ſuch a certificate.) Now the warrant is not 


O 
within the former of theſe acts: The commitment is, 4“ 


diſcharged by due courſe of law; whereas upon this act it 


ſhould have been, to the houſe of correction, there to be 
puniſhed as a vagabind, or, to a publick workhouſe, there 
to be employed in work and labour. Nor can this warrant 
be good on the latter act; becauſe the power given to the 
juſtice by this act is, to commit ſuch offenders to the 
houſe of correction, there to be kept to hard labour for any 
time not exceeding one month: Whereas this warrant is quite 
general : It is an indefinite commitment ; not for a pre- 
ciſe limited time as the att directs, Therefore the war- 
rant of commitment is totally illegal; and conſequently, 
the plaintiff is intitled to the damages that he Bas reco- 
vered. Burrow, Mansfield. 595. c 

Note, It ſeemeth adviſable, if the party returns with- 
out a certificate, not to lend him to the houſe of correc- 
tion 
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tion till the time for appealing againſt the order of re- 


moval ſhall be expired; for the ſeſſions may quaſh the 
order. And the ſtatute of C. 2. fays, if he ſhall not re- 
main in ſuch pariſh where he eght to be ſettled, he ſhall be 
ſent to the houſe of correction. And the 17 G. 2. ſays, 
All perſons who ſhall anlawfully return to ſuch pariſh or 
place from whence they have been /egally removed by or- 
der of two juſtices, ſhall be ſo {ent to the houſe of cor- 
rection. It is true, the order may be ſuppoſed legal till 
reveiſed : But it may put the pauper to great inconve- 
nience, in removing his goods, family, and trade; and 


chen returning (poſſibly) after the next ſeſſions, 


ii. Order of removal of a certificate perſon. 
As it will appear from what hath been ſaid under the 


having no certificate, that in moſt of the books there are 


many bad orders; ſo it will appear alfo from thence, and 


from what will be ſaid under this head, concerning the 
removal of certificate perſons, that as to this kind of re- 
moval there is ſcarce one good order (which is a little 
ſurprizing in a matter of daily practice), yea ſcarce one 
which is capable of being amended even by the ſtatute 


D Cn 
of the 5 G. 2. for there are objections which go to the 


very eſſence and ſubſtance of the order, eſpecially the 


want of proper adjudications, either that the party is 
become chargeable, or of the place of his laſt legal ſet- 
tlement (for he may have gained one after the certificate), 
or both: for a judgment without adjudging, is a contra- 
diction ; and where there is no judgment, there is in 
ſtrictneſs nothing to appeal againſt, but only an order 
that the pariſh ſhall receive and provide for a perſon, who 
tor aught appears doth not belong to them. | 

By the 8& 9 V. c. 30. If anv perſon who ſhall come 
into any pariſh or place, there to reſide, ſball deliver à certi- 
ficate to one of the churchwardens or overſcers there, ſuch 
certificate ſhall oblige the pariſh or place granting the ſame, 
to receive and provide for the perſon mentioned in the ſaid 
certificate, together with his family, as inhabitants of that 
pariſh, whenever they ſhall happen to become chargeable to, or 


be forced to aſe relief of the pariſh, totumſbip, or place, to 


-which fuch certificate was given; and then and not before, 

f M : | 5 ' : 

it hall be lawful for any ſuch perſon, and his children, though 
2 . 5 bern 


former head, concerning the removal of poor perſons 
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born in that pariſh, not having otherwiſe acquired a legal ſei- 
. tlement there, to be removed conveyed, and ſettled in the 
5 pariſh or place from whence ſuch certificate was brought. 
| 2; + 
And by the 3 C. 2. c. 29. hen any overſeer or other 
perſon ſhall remove back any perſons or their families, reſiding 
under a certificate, and becoming chargeable, to the pariſh or 
place to which they ſball belong; juch overſeer or other per- 
ſon ſhall be reimburſed ſuch reaſonable charges as they may 
have been put unto in maintaining and removing ſuch per- 
ſons, by the churchwardens or overſeers of the place to which 
ſuch perſons are removed; the ſaid charges being finſt aſcer- 
tained and allowed of by one or more juſtices fer the county 
or place to which ſuch removal ſhall be made; which ſaid 
charges ſo aſcertained and allowed, ſhall, in caſe of refuſal 
of payment, be levied by diſtreſs and jale of the goods of the 
churchwardens and overſecrs of the place to which ſuch certi- 
— ficate perſon is removed, by warrant of ſuch juſtice or juſtices, 
ſ. 9. | 


Form of an order of removal of a certificate perſon. 


Sas 


4&1 


To the churchwardens and overſeers of 
the poor of the pariſh of Orton in the 
1 : ſaid county of //e/tmorland, and to the 
Weſtmorland. churchwardens and overſeers of the 
poor of the pariſh of Penrith in the 

county of Cumberland. | 


138 | W HERE AS complaint hath been made by the churchwar— 
3:60 dens and overſeers of the poor of the pariſh of Orton 

ny aforeſaid in the ſaid county of Weſtmorland, unto us whe/e 
1 names are hereunto ſet, and ſeals aſfixed, being two of his ma- 
1 Jejly's juſtices of the peace in and for the ſaid county of Weſt- 
| 5 morland, and one of us of the quorum, that John Thomſon, 
1 Mary His wife, Thomas their fon aged eight years, and Agnes 
1 | their daughter aged four years, having for ſome time laſt pail 
bil. | dwelt in the pariſh of Orton aforeſaid, being allowed ſo to do 


| by reafon of a certificate bearing date the= day of ——= 7 
fl in the year of our lord under the hands and ſeals of A. C. 


i and B. C. churchwardens, and A. O. and B. O. overſeers 
* of the poor of the ſaid pariſh of Penrith, attefled by A. W. 


and B. W. two credible witneſſes, and allowed by J. P. and LD 
N. P. eſquires, two of his majeſtys iuſtices of the peace for thlè |E 
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faid county of Cumberland, according to the directions of the 
ſeveral acts of parliament in ſuch caſe made and provided, are 
become chargeable to the ſaid pariſh of Orton ; And whereas it 
appears to us, as well upon the oath of the ſaid John Thom- 
fon as otherwiſe, that neither they the ſaid John Thomſon, 
Mary his wife, Thomas and Agnes their children, nor any 
of them,” have gained any legal ſettlement ſince the date of the 


ſaid certificate: Whereby, and upon due conſideration had of 


the premiſſes, it appears to us, and we do hereby adjudge, that 
the ſaid John Thomſon, Mary his wife, and. Thomas 
and Agnes their children, are become chargeable to the ſaid 
parijh of Orton, and that the place of the laſt legal ſettlement 
of them and every of them is in the jaid pariſh of Penrith in 
the ſaid county of Cumberland : Theſe are therefore to require 
you the ſaid churchwardens and over/eers of the poor of the ſaid 
Pariſh of Orton, or ſome or one of you, to convey the ſaid 
John 'Thomſon, Mary his wife, and Thomas and Agnes 
their children, from and out of your ſaid pariſh of Orton, to 
the ſaid pariſh of Penrith, and them to deliver to the church- 
wardens and overſeers of the poor there, or to ſome or one of 
them, together with this our order, or a true copy thereof, at 
the ſame time fſhewing to them the original; And we do alſo 
hereby require you the ſaid churchwardens and overſeers of the 


poor of the ſaid pariſh of Penrith, to receive and provide for 


them as inhabitants of your pariſh. Given under our hands 
and ſeals the day of — in the year of our lord 


Allowed by J. P. and K. P. eſquires, two of his majeſly's 
Juſtices of the peace] H. 9 An. K. and Newton, Order for 
removing a certificate perſon, not ſetting forth that it was 
allowed by two juſtices, but adjudging the pariſh which 
granted the certificate to be the place of the laſt legal ſet- 
tlement. By Mr. J. Probyn; The order is good, for it 
ſets out that the pauper came by certificate, and adjudges 
that he was actually chargeable, and that Newton was 
the place of his laſt legal ſettlement, he having gained no 
ſettlement elſewhere ſince ; which ſets out the whole rea- 
ſon of their judgment, and would make the ſettlement 
good, if there had been no certificate. S/. C. V. I. 
149, | 

AT. 7 G. Barleycroſt and Cole- overton. 


Order of remo- 


val of a certificate perſon; It was not faid that the cer- 
tificate was atte/ed, but only that it was allowed, But by 
the court, The atteſtation is by the ſtatute made previous 
to the allowance; and therefore when they ſay it was al- 
lowed according to the act of parliament, we muſt in- 
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i was atteſted.” for otherwiſe it could not be ſo al- 
lowed. And the order was confirmed. Str. 402. 


Are become chargeable] E. ꝙ Au. O. and Brumſtead. An 
order of two juſtices for the removal of a man that came 
into a pariſh by a certificate, was quaſhed upon this ex- 
ception; It was ſaid in the order, that they removed him, 


becauſe he was /ikely to become chargeable : And the whole 
court were of opinion, that the juſtices cannot remove a 


perſon that comes into a pariſh by certificate, till ne is 
actually chargeable to the pariſh. 2 Salk. 530. | 
H. 4 G. Teelby and Willirton. The juſtices remove a 
certificate woman, being li to become chargeable. But 
by the court; She is by the ſtatute not removable, till 


ſhe aQually becomes chargeable, And the order was 
quaſhed. Str. 77. : TY 


And we do hereby adjudge] T. 2 An. Maldon and Pleei- 


wick, An order was made, reciting, that whereas com- 


. plaint hath been made unto us, that ſuch a perſon, who 


is lately come into the pariſh with a certificate, is actually 
charg-able to the pariſh; theſe are therefore to require 
you to remove: And quained, for that there was no ad- 
judication. 2 Salk. 530. 

T. 15G. 2. Great Eedwin and Mileot. Order of removal 


of a certificate perſon, in which there was no complaint 


of the churchwardens or overſeers, nor any adjudication 
that the certiſicate perſon is actually become chargeable, 
On appeal the ſeſſions in purſuance of the 5 G. 2. amend 
the order in theſe particulars, as matter of form only, and 


inſert in the ſaid order ſuch complaint and adjudication. 


And now the queſtion was, whether theſe amendments 
went only to matter of form, or to the ſubſtance and me- 
rit of the order? By Lee Ch. J. There has been but one 
caſe in this court on this act fince the making of it, and 
that was not determined: The preſent ſeems to be a very 
ſtrong caſe againſt the power of amending. For there 


mult be a complaint from the overſeers, otherwiſe the juſ- 


tices have no power to remove; and a certificate perſon 
mult be adjudged to be actually chargeable, otherwiſe he 
cannot be removed: And theſe amendments might be the 
real merits on which this caſe depended. And it would 
be a detrimental conſtruction of the act, to take jt ſo large- 
ly; and would be giving the ſeſſions an original juriſ- 
diction. And quaſhed by the whole court. C/. C. V. 2. 
142. Str. 1158. Burrow's Settl. Caſ. 163. 
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But after all, it doth not appear, how it becomes ne- 


ceſſary in the order of removal, to take any notice of the 


certificate at all, or to make any further ule of it than as 
evidence to the juſtices of the jettlement: And if it is not 
necellary to recite it, it is better to omit the ſame ; becauſe 
a miſtecital, either in the date, or in the names of the 
perions, or in any other material parts, will be fatal, for 
that then there will be no ſuch certificate as is there re- 
cited, and the order muſt fall of courſe. And ] do not 
ſee, why the form way not be much more plain and {imple 
by drawing the ſame very little. varied from the common 
form of an order of removal of other perſons having no 
certificate. It is true, where the perſons are only iKey 
to be chargeable, it is then requiſite to ſet forth in the or- 
der that they have no certificate; for if they have one, 
they cannot be removed till they actually be chargeable. 
But if the order do ſet forth that they are chargeaole, in 
that caſe it is not at all material whether they have a cer- 
tificate or not; for in both caſes alike, they are then 
equally removable. And if ſo, then the form may be 
this, both for a certificate perſon, and for a perſon hav- 


ing no certificate, who is actually become chargeable : 


Wefmotland. © the churchewardens and over ſcer's 0 


the poor of the pariſh of Orton in the 
ſaid county of Weſtmorland, and to the churchwardens and 
overſeers of the poor of the pariſh of Penrith in the county of 
Cumberland, and to each and every of them. 
Upon the complaint of the churchwardens and overſeers of ihe 
oor of the pariſh of Orton aforeſaid in the jaid county of 
W. ſtmorland, rnto us whoſe names are hereunto jet and ſeals 
iel, being two of his majeſly's juſtices of the peace in and 
for the 1 county of Weſtmorland, and one of us of the 
quorum, that John Thomſon, Marv vs wife, Thomas 
their jon aged eight years, and Agnes their daughter aged four 
years, have come to inhabit in the jaia parijh of Orton, not 
having gained a legal ſettlement there, and that the ' faid 
John homſon, Mary his wife, and Thomas and Agnes 
their children, are now chargeable to the jaid pariſh of 
Ort ton; Lie the faid juſtices, upon aue proof made ther e- 


of, as well upon the examination of the ſaid John Thomion 


7:þ9n oath, as herd "wiſe, and likewiſe e due confideration 
had of the premiſes, do adjudge the ſame to be true; and 
we do likewiſe a: Haage, that the lawful ſettlement of them the 
ſald John Thomſon, Mary his wife, and Thomas and 

EF #4 Agnes 
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Agnes their children, is in the ſaid pariſh of Penrith in the 


aid county of Cumberland: We ds therefore require you the _ 
faid chur chwardens and over ſeers of the poor of the ſaid pariſh 6 on 
of Orton, or ſome or one of you, to convey the ſaid John  W 
Thomſon, Mary his wife, and Thomas and Agnes their = 
children, from and out of your ſaid pariſh of Orton, to the ſaid af 
pariſh of Penrith, and them to deliver to the churchwardens and 1 
 overſeers of the poor there, or to ſome or one of them, together = 


with this our erder, or a true copy thereof, at the ſame time ; 

 ſhewing to them the original; And we do alſo hereby require Fo. 
you the ſaid churchwardens and overſeers of the poor of the 21 
ſaid pariſh of Penrith, to receive and provide for them as in- SE 
habitants of your pariſh. Given under our hands and ſeals Ss 0 


the day of iin the year of the reign of his ET 

faid majeſty king George the third, © © £ a. 

It doth not appear what ſhall be done, if a certificate A 

perſon, after having been removed, ſhall return with a a 

5 new certificate; that is, whether or no the pariſh ſhall be 
1 obliged to receive him again, until he ſhall again become 7 
chargeable. It ſometimes happeneth, that a certificate 8 

perſon is decoyed into acceptance of relief from the pariſh f 


officers, in order that they may get rid of him. If a 5 ; 
new certificate ſhall intitle him to return, this kind of 
practice may be fruſtrated, Upon a removal, the certi- | 
ficate is at an end. But the pariſh may grant him another. 
And there is no law which ſeemeth to give power to any | 


pariſh to refuſe him.—But this is a caſe not likely to hap- 5 


pen frequently; becauſe the pariſh granting the certificate 


muſt pay the charges of removing ſuch certificate perſons Þ* : 
when chargeable, and of their maintenance in the mean 45 : 
» ob . 4 | = . | 
211, Appeal againſt the order of removal. = 


Power of appea!- I. All perſons who think themſelves aggrieved by any ſuch 1 
ing. judgment of the ſaid two juſtices, may appeal to the juſtices of ñ *7 
| the peace of the ſaid county, at their next quarter ſeſſions, who 4 
ſhall de them juſtice according to the merits of their cauſe. 13 = 
ee. 12.1.2. 55 „Uo - 

And by the 8 H. c. 30. The appeal againſt any or- 3 

der of removal of any poor perſon, ſhall be had, proſecuted, 'B 


and determined, at the general or quarter ſeſſions of the peace 1 
for the county, diviſion, or riding, wherein the pariſh, town- 3 


Hip, or place, from whence ſuch poor perſon fhall be remived 


doth lie, and not elſewhere, 1. 6, Ws „ 
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l perſons who think themſelves aggrieved] E. 4 V. K. 


and Zartficld. Two juftices removed Nicholas Wells, from 
the pariſh of Har!field, to the pariſh of H ampfield ; from 
which order, Wellis the party himſelf, and not the pariſh, 
appealed. Tt was objected, that the party himſelf cannot 
appeal, becauſe the appeal is given only to the pariſh ag- 
orieved : But by the whole court, The party may appeal 
as well as the pariſh. Carth. 22 | 

T. 4 C. K. and Aimonbury, An order of two juſtices 
was quaſhed at the ſeſſions upon appeal, without ſaying, 
at the appeal of the party grieved. And the court inclined 
to quaſh the order for this fault, till they were informed 
the precedents were molt of them ſo, and for that reaſon 
and that only, as Pratt Ch. J. declared, the order was 
confirmed. Str. 906. = FE 
At the next general or quarter ſeſſions] E. 2 G. 2. K. and 
Norton. Exception was taken to an order of ſeſſions, for 
diſcharging an order of removal, becauſc the juſtices order 
was dated June 21, and the ſeſſions order was not till 
Michaelmas ſeſſions following, ſo that Midſummer ſeſſions 
intervened. To this it was anſwered, that by the ex- 
preſs words of the ſtatute the appeal is to be to the next 
ſeſſions after the parties find themſelves aggrieved, which 
is not till the removal: and for aught appears Michaelmas 
ſeſſions might be the next ſeſſions after the grievance. 
And ſo it was held in the caſe of Milbroo and St. Fohn's 
in Southampton, M. 1G. To which the court agreed, 
and the ſeffions order was affirmed. Str. 831. 

T. 11 V. K. and Langley. It was moved to quaſh an 
order of ſeſſions, becauſe the juſtices had adjourned the 
appeal from one ſeſſions to another, and ſo the determi- 
nation upon the appeal was not at the next quarter ſeſ- 
ſions. But by the court; The appeal muſt be lodged at 
the next quarter ſeſſions, but when it is lodged, the juſ- 
tices may adjourn it. 2 Salt. 605. Comb. 365. 

But where the ſeſſions itſelf is adjourned, the ſtyle of 
the ſeſſions ought not to run at ſuch a ſeſſions held by adjourn- 
ment, but the time of the firſt meeting of the ſeſſions ought 
to be ſet forth, and that the ſame was continued to ſuch 
further time by adjournment: As in the caſe of Q, and 
the inhabitants of Hindercleave : An order made at the ge- 
neral quarter ſeſſions of the peace held by adjournment 
was quaſhed, becauſe it did not appear that this was the 
next general quarter ſeſſions, for it might be that a as 
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fions was begun, and continued by adjournment before 
the order was made. Vin. Seſſ. T. 
T. 10 G. 2. Hepton/iall and E The ſeſſions 


was faid to be holden on ſuch a day by adjournment, and 
it did not appear when the original ſeſſions was holden, 


And the order was quaſhed for that cauſe. Burrow's Settl, 


Co/. 88. 

H. 20 G. 2. K. and 'Po///icad. Appeal was made to the 
quarter ſeſſions in S 5 April 7. 1740. againſt an 
order of removal. I he ſeflions was adjourned to April g. 


at Woodbridge, where for wan of a ſufficient number of 


Juſtices nothing could be done. April :1. a ſeſſions is 
held at [p/wich, and adjourned to the 14th at Bury, where 


the appeal was allowed. It was moved to quaih the order 


of ſeſſions, as made without juriſdiction, the ſeſſions end- 
ing for want of an adjournment at Maodbridse And of 
that opinion was the court; for the words in the 2 H. 5. 
e. 4. and more often if need be, were never conſidered as 
giving more than one original ſeſſions in a quarter, but 
only impowering adjournments. The country mult take 
notice of adjournments, but are not ſuppoſed to expect a 
new ſeſſions till the uſual time. And the order of ſeſſions 
was Res. Str. 1263. 


22 C23 G. 2. Heſt Torrington and North Thoeresby: 


Ti ſeſſlions was held at Kirton; and from thence ad- 


journed to Carer, at which place no ſeſſions was held 
purſuant to the ſaid adjournment, Afterwards a ſeſſions 
was held at Herncaſtle; and the appeal was heard and 
determined there. By the court: The ſeſſions at Horn- 
egſtle could not take up the appeal, for want of juriſdic- 
tion. A quarter ſeſſions muſt be holden four times in a 
year, as directed A 1 and it may be adjourned 
from time to time, and from place to place : bur if it is 
once dropped, it e be reſumed. Burrow's Settl. Caſ. 
29. | 
T. 15 E. 2. Roode and North Bradl, A perſon was 
removed from Ryoge to North Bradley. LVorth Bradley gave 
notice of appeal; on which Roode took him back, but 
however got their order confirmed at ſeſſions. The next 
ſeſſions ſet both aſide as fraudulent. And now Roode in- 
liſted, that the order was good, as not being appealed 
from at the next quarter ſeſſions: And as to ; the other, 
that it was not in the power of one ſeſſions to ſet aſide the 
act of the other. All being now before the court, they 


quaſhed the firſt order, as being properly quaſhable on 
appeal; 
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appeal; and would not take notice, that it was not at 
the next ſeſſions after ſervice of the order, which being 
in the caſe of a recent appeal, they would ſuppoſe to 
have been ſerved too late for an appeal to the next ſeſſions. 
And as to the order of confirmation, they quathed that, 
as not being made on any appeal, and conſequently with- 
out juriſdiction, and at the ſame time quaſhed the latter 
part of the ſecond ſeſſions order, which reſcinded that 
confirmation, as not being properly before them. Str. 
1168. 


Form the county, diviſion or riding, from whence the re- 
moval was] E. 13 W. Watford and Wendover, , T'wo ju- 
ſtices of St. Albans remove à poor perion to Mendover. 
I/endever appeals to the ſeſſions at St. Albans, where the 
order was confirmed. By the court; The appeal ought 
to have been to the ſeſſions of the county, and not of the 
corporation; and as it was, it was coram non judice. 2 
Salk. 490. | 
a 54 15 the caſe of Malden, M. 11 An. By lord Ch. J. 
Parker ; where there is a town corporate that hath ſeſſions 
of its own, and the juſtices within that town make an 
order there, if the parties will appeal, they muſt appeal 
to the county ſeſſions, and not to their own ſeſſions, for 
then there would be an appeal ab codem ad eundem, there 
being, it may Bhs the fame juſtices fitting, who made the 

der. Caſes of S. 10. | | 
7 27 CR Donyland and St. Giles's Colcheſter. 
Two juſtices for the borough of Colchefter remove the 
pauper from St. Giles's in Colcheſter to Eaji Donyland in 
Eſſex; and on appeal to the quarter ſeſſions of the bo- 
rough, the juſtices there confirm the order, and ſtate a 

caſe ſpecially upon the facts for the opinion of the court 
of king's bench, Upon arguing the matter there, it was 
obſerved, that the appeal ought to have been to the 
county ſeſſions. Unto which it was anſwered, that the 
parties having acquieſced in the juriſdiction, and entred 
upon the merits, and actually ſettled a caſe for the opi- 
nion of the court, they were not at liberty now to make 
the objection. But by the court; The borough ſeſſions 
had no juriſdiction to make this order of confirmation; 
and therefore their opinion and their order are. both nu- 
gatory. The appeal ought to have been to the quarter 
ſeſſions of the county. As no ſuch appeal has ever been 
made, the original order ſtands good as unappealed _ 
| n 
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And accordingly, the original order was confirmed. 
Burrow's Settl. Caf. 592. Oe ae. 

2. No appeal from any order of removal fhall be proceeded 
upon, unleſs reaſonable notice be given by the churchwardens or 
overſeers of the pariſh or place appealing, unto the church- 
wardens or overſeers of the pariſh or place Ae which the re- 
moval ſball be; the reaſonableneſs of which notice ſhall be be- 
termined by the juſtices at the quarier ſeſſions to which the ap- 
peal is made; and if it ſhall appear to them, that reaſonable 
time of notice was not given, then they ſhall adjourn the appeal 
zo the next quarter ſeſſions, and then and there finally deter- 
mine the ſame. 9 G. c. 7. 1.8. 


Reaſonable notice] It is not expreſſed in the act, that this 
notice ſhall be in writing; but the court will better judge 
of the reaſonableneſs of it, if it ſhall be in writing : And 
it may be thus: 


T O the churchwardens and overſeers of the poor of the pa- 


riſh of in the county of 

This ts to give notice to you and every of you, that we the 
 churchwardens and overſeers of the poor of the pariſh of 
in the county 0 do intend at the next quarter ſeſſions 
ef the peace to be holden for the ſaid county ———— to com- 
mence and proſecute an appeal againſt an order of J. P. and 
K. P. 2ſquires, two of his majeſty's juſtices of the peace for the 
ſaid county of — for and concerning the removal of - 
to our ſaid pariſh of = « Witneſs our hands this — 


day of 


- Churchwardens. 
F. Overſeers of the 
. H. 5 Poor. 


3. H. 12 An. Malendine and Hunſdm. Two juſtices 
by an order ſend ſome poor perſons to Hunſdon. Two 
Juſtices there by an order fend them back again. By the 


O 


A 
C 
EL 


court: They ought to have appealed, and not ſent them 


back; and held the order of the firſt two juſtices to 

be good, becauſe there was no appeal againſt it. Fol. 

273. 

T. 12 V. Chalbury and Chipping Farringdon. A perſon 

was removed by order of two juſtices from a pariſh in 

Farwickfhire to Chalbury in Oxfordſhire, from thence by 
| order 
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appeal. 


Pooꝛ. (Removal. ) 
order of two juſtices to Chipping Farringdon in Berſꝶſbiro: 
It was objected, That Chalbury ought to have appealed, 
and got the order upon them diſcharged. Which Zolt 
Ch. J. agreed: For ſending the poor man to another 
place, is falfifying the firſt order, which cannot be done, 
but by appeal; for the order of two juſtices is a deter- 
mination of the right againſt all perſons, till it be re- 


verſed : Chalbury ſhould have appealed from the Warwicł- 


Hire order, and got that ſet aſide, and ſent the man 
back thither ; and the juſtices there ſhould have ſent him 
to Chipping Farringdin, Therefore the latter order was 
naught. 2 Salk, 488. | 

E. 5G. 2. K. and Northfeatherton. Two juſtices made 
an order, by which they removed a man, his wife and 
4 children naming them, to Featherton; and there was no 
Afterwards Featherton finds out that this woman 
was not the wife, for that the man, tho* married to her, 
was married before to another woman. and conſequently 


the ſecond marriage totally void. And they remove the 


woman by her maiden name to Horſington, and the four 
children thither alſo as baſtards. Horſington appeals ; and 
the ſeſſions upon hearing the matter ſtate the caſe ſpe- 
cially, that this woman and the 4 children were the 
ſame with the woman and children removed by the firſt 
order, and you judgment that the firſt order was con- 
clufive, and thereupon quaſhed the faid ſecond order. 
And by the court; They have ſlipped their opportunity, 
and the firſt order not appealed againſt is concluſive, Se,. 
C.. 1. £86 | | | | 
M. 16 C. 2. Nympsfield and Wordche/ter, In 1731, a 
man and his wife were femoved from Nympsfizf to Mood- 
cheſter, and there was no appeal, They had afterwards 
returned to Nympsfield, and had there three children, 
who were now fent from Nympsfield to Wooacheſter toge- 
ther with the father. And upon an appeal as to the 
children, it was offered to give in evidence, that the man 
had a former wife, and conſequently the children born 
at Nympsfield were as baſtards ſettled there. The ſeſſions 
refuſed to let Moodebeſter go into this evidence, being of 
opinion, that Voodcheſter was concluded by the firſt order 
unappealed from, and that it made no difference that the 
children were born afterwards. The court, on debate, 


confirmed both orders: for the marriage being eftabliſhed 


by the firſt order, the ſettlement of the children (which 
is derivative) follows of courſe ; and can no way be im- 
peached, but by entring into the merits of the firſt order, 

| | whicu 
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which hath been acquieſced in. And nothing is more. 


eſtabliſhed, than that an order unappealed from is conclu- | 


hive. Str, 1172. Bur, Settl. Caf. 191. 
H. 6 G. 3. Silchefler and Enborn. Two juſtices re- 


move George Wiſe and Jane his wife from Newbury to 


Enborn, and their order was not appealed againſt. Af- 
terwards, the pariſh of Enborn finding that Fane was not 
the wiſe of Ge:rge Wiſe, two juſtices remove her, by the 
name of Jane Moor finglewomen, from Enbern to Sil- 
cheſler. Silcheſter appeals. And on hearing the appeal, 


it was proved, that the ſaid Jane never was married to 


the ſaid George //iſe. And therefore the ſeſſions affirmed 
this order of the juſtices. But by the court, The ſeſſions 
order mutt be quaſhed. They ſaid, that whatever the 
hardſhip might be in this particular caſe, or how doubt- 
ful ſoever this queſtion might be if it were res integra; 
yet it's being fully ſettled, was a reaſon for them not to 
depart from it now : for that fare deciſis was always a 
good rule; and never more fo, than in caſes of ſettle- 
ments of paupers, where it would make the utmoſt con- 
fuſion if they ſhould overturn ſettled determinations, 
which the juſtices all over England had been uſed to look 
upon as the rules of their conduct in ſimilar caſes. If ſhe 
was not his wife, it might have been controverted. But 


as they have neglected to appeal, when they had a proper 
opportunity to thew it, they are eſtopped to ſay ſo now. 


Burrew's Seitl, Caf. 551. 


T. 21 22 G. 2. Sutton St. Nicholas and Leveringion.. 


Jahn Buntin, the pauper, was removed from Sutton St. 
47ary's to Leverington. Leveringtgn did not appeal. And 
yet the ſeflions confirmed this . 8 order, though un- 
appealed from. Four months after the firſt order, a ſe- 
cond original order was made, to remove the pauper from 
Leveringten to Sutton St. Nicholas. Which ſecond original 
order was confirmed at the ſeſſions upon appeal. By the 
court, the ſecond original order, and the order of ſeſſions 
confirming it, were quaſhed; and the firſt original order 
was confirmed, For Leverington was bound by the firſt 
original order unappealed from, unleſs ſome ſubſequent 
ſettlement appears. And four months is not a ſufficient 
diſtance of time, whereupon to ground a preſumption of 
having acquired a new ſettlement, And the order of ſeſ- 
ſions, confirming the firſt original order, was quaſhed, 


as being a voluntary and extrajudicial act of the ſeſſions, 


to on an order which was not complained of. —And 
the like was done in the caſe of Codalming and St. Mi- 
chauel's 


Ne. 
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lore. chael's in Wincheſler, in the 13 G. 2. The order of ſeſ- 
lu- ions, which confirmed the firſt original order, was 
| | quaſhed; becauſe it was not made open appeal: for 
1 | which reaſon, it was agreed by the ccurt and counſel to 
. de void. Burrow's Settl, Caſ. 276. 
Af- : 4. By the aforeſaid ſtatute of the 13 & 14. C. 2. it is Seffions to pro- 
not | expreſſed, that the juſtices upon the appeal, ſhall do to 1 the 
the | the parties juſtice according to the merits of therr cauſe. : 
Ye ; And by the 5 G. 2. c. 19. On all appeals ts the ſeſſions 
al, ; againſt the judgments or orders of any juſtices of the peace, the 
* Juſtices there ſhall cauſe defects if farm to be rect ed and 
ed amended, without any coſt to the party, and after ſuch amend- 
Ins ment fhall proceed to hear the truth and merits of the cauſe, 
he „ 1 | 
t- 1 5. 7. 8 9 G. 2. K. and the juſtices of Weſtmorland, Court equally 
az Older of two juſtices of the borough, for removing a 3 OT 
to * - poor family. Appeal to the ſeſſions of the county, at 
8a | which only four juſtices were preſent, who were equally 
le- divided; fo no determination was made, nor the appeal 
n- ” adjourned. A mandamus was directed to all the juſtices 
15, ” dof the county in general, to pioceed on the appeal. It 
ok 1 was returned, that at ſuch a ſeſſions an appeal was lod- 
he 15 ged, and that four juſtices only attended, two whereof 
ut = were nete n e the other two were divi- 
er 1 ded in opinion. It was agreed on all hands that this re- 
V. turn was very odd, and not to be ſupported. Sir 7hemas 
_ Abney objected, that the writ of mandamus was bad, and 
Me ought to be quaſhed, for that it doth not appear, that the 
t. appeal was before them; and that, for ought appears, 
1d the mandamus requires the juſtices to do an impoffible 
J= thing, viz. to proceed on an appeal not before them, 
_ ſince the appeal being lodged at a former ſeſſions, was 
m not continued over to the ſubſequent ſeſſions, and there- 
al fore was by law gone. Mr. R:binjon on the other ſide 
le ſaid, that it was not uſual in ſuch caſes to return the 
18 continuance; but that if in fact there was no ſuch conti- 
er nuance, the fault was in the juſtices, who ought to have 
ſt adjourned the appeal, till by the coming of more juſtices, 
it the matter might have been determined. By Fardwicke 
it Ch. J. the queſtion is, Whether there is a poſſibility of 
df the juſtices proceeding in this appeal? He thought, if 
— there was not, as there would be a failure of juſtice 
A in this reſpect, an information ought to go againſt the 
5 juſtices who were at the ſeſſions. He ordered the caſe to 
ſtand over, and recommended it to Sir Thomas Abney to 
1 adviſe his clients to precced on the appeal, or return th 
8 8 Conti» 
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The juſtices may 


continuances ; and ſeemed at length inclined, if they 
did not comply, to grant a peremptory mandamus, vell. 
C. V. 2. 193. But the pauper in the mean time running 
away, nothing further was done. | 


+ 


6. M. 3 An. St. Andrew's and St. Clement Danes. The 


alter their order ſcſſions made an order, on an appeal from an order of re- 


during the ſame 
ſeſſions. 


Coſts on the 


appeal. 


moval, and afterwards the ſame ſeffions vacated it by a 
ſubſequent order; and a certiorari being brought, both 
orders of ſeſſions were returned thereon. By Holt Ch. J. 


The ſeſſions is all as one day, and the juſtices may alter 


their judgment at any time, whilſt it continues; but 
they ſhould not have returned the vacated order, but on- 
ly the latter; for the effect of the court's ſetting aſide 
the firſt order is, that it ceaſeth to be an order, and con- 


ſequently ought not to be returned as an order vacated by 


another order, but it ſhould have been annulled and 
made nothing. 2 Salk. 494, 606. | 

7. And for the more effectual preventing of vexatious re- 
movals and frivolous appeals, the juſtices in ſeſſions upon any 
appeal concerning the ſettlement of any poor perſon, ar upon 
any proof before them. there to be made, of notice of any ſuch 
appeal to have been given by the proper officers to the church- 
wardens or overſeers of any pariſh or place (though they did 
not afterwards proſecute ſuch appeal), ſhall at the ſame ſeſſions 
order to the party in whoje behalf ſuch appeal ſhall be deter- 


ini ned, or to whom ſuch notice did appear to have been given, 


fuch cefts and charges in the law, as by the ſaid juſitces in their 


diſcretion ſhall be thought moſt reaſonable and juſt; io be paid 


= . | 
A. 5 G. 2. K. and the juſtices of the county of Notting- 


by the churchward:ns, overſeers, or any other perſan, againſi 


whom ſuch appeal ſhall be determined, or by the perſon that did 


give ſuch notice; and if the perſon ordered to pay ſuch coſts, 
Hall live out of the juriſdiction of the ſaid court, any juſtice 


where ſuch perſon ſhall inhabit, ſhall on regquęſi to him made, 


and a true copy of the order for the payment of ſuch coſts pro- 
duced, and proved by ſome credible witneſs on oath, by his 
warrant cauſe the jame to be levied by difireſs ; and if no ſuch 
dijtreſs can be had, ſhall commit ſuch perſon to the common gaol, 
there to remain by the ſpace of 20 days. 8 & 9 W. c. 30. 


ham, A mandamus was granted for the juſtices to give 


coſts to the party in whoſe favour the appeal had been 


determined; yet upon their return of it, the court held 


it reaſonable for them to have the power of judging whe- 

ther coſts ſhall be allowed or not, and thereupon quaſh- 

ed the writ of mandamus, Net. Fuſtice. Tit. * | F 
| | | | b 
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E. 16 G. 2. Stansfield and Spotland. The ſeſſions ad- 


| journed the appeal to the next quarter ſeſſions, and or- 


dered four guineas coſts to the appellants: Which order 
was quaſhed as to the coſts; for the ſeſſions cannot give 
coſts on a mere adjournment of the appeal, without hear- 
ang it. Burrow's Settl. Caf. 205. 


265 


8. For the preventing of vexaticus removals, if the juſßices Maintenance to 


Hall at their quarter ſeſſians, upon an appeal before them there 
had, concerning the ſettlement cf any poor perſon, determine 
in favour of the appellant, that juch poor perſon was unduly 
removed, they ſhall, at the ſame quarter ſeſſions, order and 
award to ſuch appellant, fo much monc+, as ſhall appear to the 
ſaid juſtices to have been reaſonably paid by the pariſh or other 
Place on whoſe behalf ſuch appeal was made, towards the relief 
ef ſuch poor perſon, between the time 0 ſuch undue removal, 
and the determination of ſuch appeal; the ſaid money fs awar 4 
ed, to be recovered in the ſame manner as coſts and charges 
pon an appeal are to be recovered by the latute of the 8 & 9 
I/. qo 8 
E. 3 $0 Mary s N and Xirklington. 
Motion for a mandamus to the juſtices of the town and 
county of Nottingham, commanding them to allow the 
pariſh of K:r4/:ngton the expence and charges their officers 


had been put to, in keeping a poor perſon from the time 


of his removal, till the order was diſcharged by the ſeſ- 
ſions upon appeal, And a mandamus was granted. Seff. 
G. 2. 03. | 

A; 16 6.4 Great Chart and Kennington. The order 
of the two juſtices was quaſhed by the ſeſſions for inſuffi- 

ciency z and the ſeſſions thereupon order, that the coſts 

of maintaining the pauper, ſince the time of his removal, 
Hall abide the event of the cauſe, in caſe the ſaid variſhy 
of Great Chart ſhall think proper by another order to re- 
move the pauper to the ſaid pariſh of Kennington, Which 
order, as to the coſts, was quaſhed by the court of king” 3 
bench; becauſe the ſeſſions muſt either give or not give 
eoits at the time when 185 make their order. PBurrsw's 
Lettl. Cafe 1 

Bk H. 13 IF. Mynton and Stony Stratford. 


be reimburſed. 


By 22 Oer confirms 
h. J. and the court ; If on appeal to the ſeſſions an order ed upon ih ap- 


= difcharged, that judgment binds only between the Neal 


parties: But when upon appeal an order is confirmed, 
that is concluſive to all perſons as well as to the parties; 
tor it is an adjudication that this is the place of whe par- 


ry's laſt legal ſettlement. 2 Salt. 527. 
Vor, III. 5 | = ba 5 Aa. 19 
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M. 10 V. Harro and Rijelip, A perſon comes into 


Harrow, and being likely to become chargeable, was re- 
moved to Riſelip. Riſelip appealed; and upon the appeal 


he was adjudged to be ſettled at Kiſelip. Afterwards 


Riſelip diſcovered, that Hendon was the place of his laſt 


legal ſettlement, and ſent him thither; and the queſtion 


was, Whether after the adjudication upon the appeal, 
Riſelip was not eſtopped againſt all the world, to ſay, that 
Riſelip was not the place of his laſt legal ſettlement. By 


Holt Ch. J. Rifelp is eſtopped to ſay otherwiſe ; for if 


Riſelip had not been the very place of his laſt legal ſettle- 
ment, the juſtices m'-{t have ſent him back to Harrow, 
who were firſt poſſeſſed of him, for that reaſon, becauſe 
they were poſſeſſed of him, and he did not belong to 
Riſelip. And now this is in effect the ſame queſtion 


again, namely, whether he belongs to Riſelip? Which 


queſtion has been already determined by the juſtices on 


the appeal, who have adjudged that he was laſt ſettled 


at Riſelip. Now this point being determined, the appeal 
mult be final and concluſive, otherwiſe there would be 
no end cf things. 2 Salk, 524. 3 Salk, 261. 

AZ. 6 G. Little Bitham and Somerby, A perſon is ſent 
by order of two juſtices to Somerby, as the place of his laſt 
legal ſettlement. Somerby appeals, and the order is con- 
firmed. Soon after, without ſtating that he had gained 
any new ſettlement, Sczzerby ſends him to a third place. 
By the court, An order of reverſal is final only between 
the two pariſhes; but if it be confirmed, it is final as to 
all the world; and therefore no new ſettlement appear- 
ing, the order of removal from Samerby mult be quaſhed. 
Str. 432. | 

10. H. 10 V. St. Michael's Bedingham and King ſton 
Batuſey. Order reverſed on the appeal is concluſive only 
as to the pariſh acquitted, but the firſt pariſh may remove 


again to any pariſh not party to the former removal. 


2 Saih. 486. | | 

7. 9 C. Feſton and Carlton. Two juſtices ſend a poor 
perion from Fyſfen to Cailton. On appeal the order is 
quaſhed; anc at three months end, two juſtices, with- 
out ſnewing any new ſettlement ſince the laſt order, make 
a new order to remove him from Fo//en to Carlton a fe- 
cond time. But by the court, The laſt order muſt be 
quaſhed: I he caſe of Barrow and Ingolſiy, E. 11. An. 
was at the diſtance of nine months, but the court quaſh- 
ed it, becauſe there could be no inconvenience in putting 
them to ſhew a new {ettlement, Str. 567. 
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E. 29 G. 2. Bradenham and Thame. "Two juſtices by 


order of removal, dated December 30, 1754, tend 7% 


Saunders and Sarah his wife and four children from Thame 
to Bradenham, as the place of their laſt legal ſe:tlemenr, 
Bradenham appealed to che next ( Epiphany) ſeffions, and 


the order of two juſtices was diſcharged. Afterwards on 


March 28, 1755, two juſtices make a new order, ſor re- 
moving Sarah the wite of F.hn Saunders and her children 
from Thame to Bradenham. Upon a, peal, the ſeſſions ad- 


judge the laſt ſettlement of Sarah Saunders and her chil- 


dren to be in the pariſh of Bradeabam, and coniurm the 
order. On removal of theſe four orders into'the court of 
king's bench, it was moved to quaſh theſe two laſt or- 
ders; and argued, that the. order of reverſal was con- 
cluſive between the two pariſhes, that fo there might be 
an end of things; and that one ſeſſions ſnail not coun- 
teract and control the acts of a former, unleſs they ſtate 


ſpecially, which they have not done here. By the cour 


The laſt orders muſt be quaſhed. We ee _ the 
appeal, on which the original order is ditcharged, to be 
on the merits. The matter has been Pu. ee 
between theſe two paiiſhes, and it muſt be concluſive. 
But it is ſaid, there are cafes where there may be a new 
removal, as ſuppoling there had been one or two year 
diſtance between the two orders of removal, or a ſuffici- 
ent time to gain a new ſettlement ; yet the court Will 
not intend one gained, unleſs it is ſtated in the order. 
And in this caſe there is no ſuch time. Þurrow's Sets, 

Co/. 394. 

E. 19 C. 2. Ofcathorpe and Diſewn „ perſon was 
removed by order of two juſtices from Piſetoerih to C/ga- 
FE] ; which order © on _—_ wy diſc C harged. | He vas 


A 
certificate man; * upon an appet al it was ſlated, that 
the firſt removal was Leere he becan ne chargeable, and 
the ſecond after he became ſo; and the ſeſſions were of 
opinion, that the fitſt determination was not final be- 
tween the pariſhes, and therefore confirmed the ſecond 
order of removal. It was moved to 9. uaih theſe two laſt 
orders, on the authority of thoſe caſes wherein it hath 
been determined, that a reverſal is final between the par- 


ties. But by the court, So it would be, if the ſpecial 
matter did not appear ; ertificated per fon cannot be ſent 


back, until he 1s nal a charge: a removal be {ore is 


premature: The conſequence of. which only is, that he 
muſt be ſuffered to rem ain till he oth become chargeable, 
G1 BY 
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but not to make a premature removal final for ever. The 
laſt orders muſt be confirmed. Str. 1257. 

H. 8 G. 2. Cirenceſter and Coln St. Aldwin's, The 
pauper was removed from Mineiy to Coln St. Aldwin's ; 
and on appeal the order was reverſed, Afterwards he 
was removed from Cirenceſter to Coln St. Aldwin's. The 
former removal was on complaint of the pariſh of Mixe- 
ty; the latter on the complaint of the pariſh of Ciren- 
ce/ier : The pariſh to which the pauper was ſent on both 
complaints, was Coln St. Aldwin's. On appeal againſt 
this latter order, the ſeſſions quaſhed the ſame, becauſe 
they thought the firſt order concluſive. By the court: 
An order confirmed binds all the world: But when diſ- 
charged, it is binding only between the parties concerned. 
For the diſcharge of the order doth not determine where 
the pauper is ſettled ; but only, that he is not ſufficiently 
proved to be ſettled in the particular pariſh to which the 
juſtices had removed him. And lord Hardwicke Ch, J. 
faid, he took it to be clearly ſettled, where an order of 
removal is confirmed, that it is concluſive to all the 
world; where it is diſcharged, that it is concluſive only 
betwen the two contending pariſhes : And this diſtinc- 
tion is reaſonable ; becauſe a third pariſh: may be able to 
give better evidence than the other could. And this lat- 
ter order of ſeſſions was quaſhed. Burrow's Settlement 
Caſ. 17. | 

Z. 30 G. 2. Bentley and Baxterley, The pauper was 
Arit removed from Baxterly to Stourbridge, which order, 
on appeal, was diſcharged. 'I hen Baxterly removed to 
Bentley, and Bentley, upon appeal, offered to give evi- 
dence, that the pauper had gained a ſettlement at Stour- 
bridge, ſubſequent to the ſettlement which they acknow- 
ledged he had gained in Bentley: The ſeſſions refuſed to 
hear this evidence, becauſe the ſettlement ſet up in Stour— 
bridge was anterior to the firſt appeal made by Stourbridge, 
and confirmed the order of removal to Bentley. By lord 
A7ansfield Ch. J. and the court: An order confirmed con- 
cludes all the world. It is a ſuit inſtituted and deter- 
mined by a court having proper juriſdiction, between all 
proper parties, For the pariſhes and the pauper were the 
only proper parties. It is eſtabliſhing one certain fact, 
which when aſcertained regards all the world, and is not 
to be conſidered in the light of a res inter alios acta. 80 
the finding that ſuch a one was the father of ſuch a child, 
er the fect of a marriage, or that a perſon is executor, 
by ſuit properly inſtituted in the ſpuitual court; in all 
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theſe. caſes, when the fact is once eſtabliſhed by proper 
judges, and between proper parties, it is a truth which 


regards the whole world. But an order diſcharged, is 
only a kind of negative finding, that fuch a ſettlement is 
not the laſt legal ſettlement. But does this eſtabliſh the 
affirmative, namely, What is ſo? There is all the rea- 
ſon in the world to let in a third pariſh, not party to the 
ſuit, to give what evidence they can ; becauſe it would 
otherwiſe open a door to much colluſion between pariſhes. 
The ſeſſions in ſubſtance have ſaid no more than this; 
«© Upon the caſe made out to us, the pauper is not ſet- 
„ tled at Stourbridge ;”” but this ought not to conclude 
the third pariſh from giving what evidence they can to 
diſcharge themſelves. | | | | 
And nothing is more common in ſettlement caſes, than 
for one pariſh to be able to get at evidence, which ano- 
And the orders were 


quaſhed. Burraw's Settl. Caf. 425. 


469 


11, An order of two juſtices, if quaſhed at the ſeſſions Orders quaſhed 
upon an appeal, for want of form only, is not concluſive for torm, not 


between the two pariſnes. Foley 276. 
12. It was moved for ſetting aſide an order of ſeſſions ties. 


confirming an order of two juſtices upon appeal. 


concluſive be- 
tween the par- 


But Superintendency 
of the court of 


the court would hear nothing of the merits of the cauſe, king's bench. 


the order of ſeſſions being in that caſe final, unleſs 
there had been error in form. I Yentr. 310. 5; 

M. 9 An. South Cadbury and Braddon. On appeal to 
the ſeſſions, the court diſcharged the firſt order. It was 
moved to ſet aſide the order of diſcharge, becauſe the juſ- 


tices do not ſay, whether they diſcharge it for form, or 


on the merits; for if it was for form, the pariſh is not 


bound: but if an the merits, the pariſh in conſequence 


is hereby diſcharged for ever. But by the court: The 
juſtices are not bound to expreſs the reaſon of their judg- 
ment, any more than other courts ; but the reaſon of their 
judgment muſt be collected from the record. Particu- 
larly, | | = | 
if the ſeſions reverſe the firſt order, and that being re- 
moved appears to be good, this court will intend it was 
reverſed on the merits, and affirm the order of ſeſſions. 

If the ſeſſions reverſe the firſt order, and that being 


removed appears not to be good, we mult intend it was 


reverſed for form, and affirm the order of reverſal. 
But if the ſeſſions affirm the firſt order, and that appears 
to be good, we muſt affirm the order of ſeſſions. 


Gg3 Rut 
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But if the firſt order appears bad, and the ſeſſions affirm 


it, this court will reverſe it, becauſe it appears naught, 
2 Salk. 007. 


So that the caſe is this: If the ſeſſions by their order do 


barely affirm or quaſh the order of two juſtices, and both 
the ſaid orders are removed into the king's bench, the 
court hath nothing properly before them to judge upon, 
but the validity of the firſt order of the two juſtices. And 


if that order appears good as to form, and is confirmed by 


the ſeſſions, the court will intend it was confirmed upon 
the merits; If it is good as to form, and quaſhed by the ſeſ- 
ſions, the court will intend it was quaſhed upon the me- 
rits; If it is bad as to form, and is confirmed by the ſeſ- 
ſions, the court will quaſh the confirmation, becauſe it 
appears to be erroneous ; If it is bad as to form, and is 

guaſhed by the (cllons, the court will intend it was quaſhed 
Foe form. 

But if the ſeſſions, by their order, do not barely affirm 
or quaſh the order of the two juſtices, but ſet forth the 
reaions of their ſaid order, and ſtate the caſe ſpecially 
thereupon 3 then the court will judge upon the caſe ſo 
ſtated by the ſeſſions; that is to ſay, they will judge of 
the law as it ariſes who thoſe facts ſtated, but not of the 
facts themſelves, for thoſe they will ſuppoſe to have ap- 


peared ſufficiently to the juſtices upon the evidence. 


And this is the method, when the juitices are doubtful in 
point of law, whereby 8 the opinion of that court, 
namely, in their order of ſeſſions which confirms or 
quaſhes the order of the two juſtices, to ſtate the caſe 
ſpecially ; ; and then the party which is not ſatisfied, by 


procuring the ſame to be removed into the king's bench 
by certiorari, may have it determined there by the judg- | 


ment of that court, who will quaſh or confirm the order 


of ſeſſions as they ſee cauſe. 


If the juſtices will not ſtate the caſe ſpecially, tho? 
may be a blameable conduct in them in ſome co 
yet there are no means to compel them. As in the caſe 
of Oulton and Hells, M. 9 G. 2. Two juſtices removed 
three children of Francis Ailmer from Wells to Oulion; 
and the ſeſſions upon appeal confirm their order, gene- 
rally, without ſtating any ſpecial caſe. The counſel for 
Oullon excepted at the ſeſſions to their refuſing to ſtate 
the caſe ſpecially, and delivered into court a bill of ex- 
ceptions under their hands, which was read and received 
by the court. The ſubſtance of the exceptions Was 5 


that ie os children; e their father's death, went 


With 
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with their mother to an eſtate of her own at Burnham 
Overy, and there inhabited with her upwards of three 
months, Theſe exceptions were returned up together 
with the orders. And it was moved to quaſh the order 
of ſeſſions, together with the original order of two ju- 
ſtices. The court were inclinable to come at this caſe 
if they could, as it ſeemed to be a determination againſt 
law. But by lord Hardwicke Ch. J. To what purpoſe 
ſhould we make a rule to ſhew cauſe why this order of 
ſeſſions ſhould not be quaſhed ? For 1 do not ſee, that 
we can ever make ſuch a rule abſolute ; becauſe this that 
is alledged to have been the real ſtate of the caſe, doth not 
appear to us to be the fact. And how can we take it for 


granted, that it was the real fact? To be ſure, it is a 


thing very much to be cenſured and diſcommended, when 
an inferior jurifaiction endeavours to preclude the parties 


from an opportunity of applying to a ſuperior. But ſtill 


we muſt go according to the due courie of law. And 
Mr. juſtice Page ſaid, he never knew an inſtance, that 
this court could force the juſtices, againſt their will, tg 
ſtate a ſpecial caſe. Burr:w's Sertl. Cal. 64. 
And in the caſe of Pre/ton upon the hill and Dareſbury, 
£.9G. 2. Two jultices made an order for removal of 
the pauper from Lareſbury to Preſton. ' And upon appeal 
to the ſeſſions, they confirmed the ſaid order, generally; 
not caring to ſtate any ſpecial caſe in their order. A mo- 
tion was made to quath theſe orders; which came before 
the court upon a bill of exceptions, containing a ſpecial 
Mate of the caſe. On ſhewing cauſe, the ſingle queſtion 
was, Whether a bill of exceptions would lie in this Cate 
to the court of quarter ſeſſions. By lord Hardwicke Ch. J. 
This is a caſe of great conſequence. And there may be 
very great inconveniences on either fide, It hath been 
much wiſhed, that a bill of exceptions would lie to the 
Juſtices at their ſeflions ; becauſe otherwiſe it may ſome- 
times happen, that they may determine in an arbitrary 
manner, contrary to the reſolutions of the courts of law. 
For if the juſtices will not ſtate the facts ſpecially (tho' 
requeited to do ſo) when the matter is doubtful, this 1s 
a very blameable conduct in them, and it is to wiſhed 
that it might be avoided. On the other hand, there may 
be very great inconveniences ariſing from the abuſe of 
bills of exceptions. And this matter of the ſettlement of 
the poor, which ought to be rendered cheap and ſpeedy, 
may by ſuch means be rendred dilatory, expenhve, and 
burthenſome. And after a full hearing of the arguments 
Gg4 on 
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on both ſides, the court were unanimouſly of opinion, 
We a bill of exceptions doth not lie to the quarter ſeſ⸗ 


fons. Burrow's Settl, Caf. 77. 


AFTER determination of the appeal, if the order 
is reverſed, there is a difficulty ſometimes in getting the 
paupers back again to the place from whence they were 
unlawfully removed. If they will not or are not able to 


return of themſelves, it ſeemeth that the place where they | 


are cannot lawfully be rid of them but by another order 


of the juſtices, ſetting forth the matter ſpecially. As in 


the caſe of Honiton and South Bevertcn, M. 8 W. Two 
Juſtices remove a man from Heniton in the county of De- 
von, to South Bevertin in the county of gomer jet. They 
appeal to the ſeſſions in Da von, where the order is rever- 
ſed. Now two juifices 1 in the county of Semer ſct may by 


order remove him to #ionits7 again ; for it is but an ex- 


ecution of the order of ſeſſions, which could not other 
wiſe be done, becauſe it is out of the Juriſdiction of the 
court of ſeſſion. Comò. 401. 


IV. Of the poor rate, and other helps towards 
their relief. 


1 \c4 the poor rate. 

11. Taxing others in aid. 

it. How far parents and children are l. able to main- 
tain each other. 


Of the Poor rate. 


It is curious to a contemplative -perſon, to inveſtigat 
by what ſteps and degrees the compulſory 1 
became eſtabliſhed in this kingdom. By a ſtatute made 
in the 12 R. 2. c. 7. the poor were reſtrained from wan=- 
dring abroad, and were required to abide in the towns 
where Rey were born, or in other places with the Hun- 


dred : within which diſtricts they were allowed to beg.— 
By the 22 H. 8. c. 12. the juſtices were to diſtribute 


themſelves into ſeveral diviſſons; within which diviſions 
reſpectively they might licenſe perſons to beg. By the 27 


. 8. Ce * the ſeveral hundreds, torun cor pe ate, pariſhes, 


OL 


i 


> 
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r hamlets, were required to ſuffain the poor with ſuch 
charitable voluntary alms, as that none of them might of 
neceſſity be compelled to go openly in begging ; on pain 
that every perſon making default ſhould forfeit 20s. a 
month. And the churchwardens, or other ſubſtantial 
inhabitants, were\ to make collections for them with 
boxes on ſundays, and otherwile by their diſcretions. And 
the miniſter was to take all opportunities to exhort and 
{tir up the people to be liberal and bountiful. By the 
1 £4, 6. c. 3. houſes were to be provided for them by the 
devotion of good people, and materials to ſet them on work : 
And the miniſter, after the goſpel every ſunday, was ſpe- 
cially to exhort the pariſhioners to a liberal contribution. 
—By the 5& 6 Ed. 6. c. 2. the collectors of the poor, 
on a certain ſunday in every year, immediately after di- 
vine ſervice, were to take down in writing, what every per- 
ſon was willing to give weekly for the enſuing year; and 
if any ſhould be obſtinate and refuſe to give, the miniſter 
was gently to exhort him; if he {till refuſed, the miniſter 
was to certify ſuch refuſal to the b:/hop of the dioceſe ; 
and the biſhop was to ſend for him, to induce and per- 
ſuade him by charitable ways and means, and ſo accord- 
ing to his diſcretion to take order for the reformation thereof. 
—By the 5 El. c. 3. If he ſtood out againſt the biſhop's 
exhortation ; the biſhop was to certify the ſame to the 
juſtices in ſeſſions, and bind him cver to appear there: And 
the juſtices at the ſaid ſeſſions were again gently to move 
and perſuade him; and finally, if he would not be per- 
ſuaded, then they were to af/e/ſs him what they thought 
reaſonable towards the relief of the poor; and in caſe of 
retuſal, were to commit him till paid. By the 14 EL, 


c. 5. power was given to the juſtices to lay a general af- 
t//ment. And this hath continued ever ſince. For the 


itatute of the 43 El. c. 2. is but a re- enacting of former 
proviſions, with very little alteration; as followeth : viz. 


4 


9 


- 


1. The churchwardens and overſeers of the poor F every Making a rate. 


pariſh, or the greater part of them, ſhall raiſe weekly or other= 
Wiſe (by taxation of every inhabitant, parſon, vicar, and other, 
and of every occupier of lands, houſes, tithes impropriate, pro- 
priations of tithes, coal mines, or ſaleable underwsods in the 


ald pariſh) a convenient flock of flax, hemp, wool, thread, 


ron, and other ware and fluff, 10 ſet the poor en work ; and 
alſo competent ſums for the neceſſary relief of the lame, impo- 
n, old, blind, and ſuch other among them being focr as are 
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not able to work, and alſo 7 the putting out poor children 
apprentices. 43 El. e. 


The churchwardens and pverſeers] H. 2 An. Tawney's 
caſe, The concurrence of the inhabitants in making a 
rate, is not at all neceſſary; for by theſe words the church- 
wardens and overſeers may make one without them. L. 
Raym. 1013. 2 Salk, 531. 


Shall raiſe] And if they refuſe to make a rate, the court 
of king's bench will grant a mandamus to compel them, 
And upon ſuch a mandamns, the churchwardens and over- 
ſeers having returned that they had made a rate, and that 
the rate had been quaſhed on the appeal, and the ſeſſions 
had ordered them to make a new rate, which they had 


already done and collected the money thereon, this was, 


held to be a good return, XK. and I incanton. 
But the court will not grant a mandamus to make an 
equal rate; becauie it is to be preſumed the overſcers will do 


Juſtice, and if they do not, there is a proper remedy b 


appeal to the ſeſions. (K. and Barn/faple,) 2 Barnard, 
457- | . 


Weekly. or otherwiſe by taxation] 7. 19 G. 2. K. and the 


churchwardens of /Zeotly, The court refuſed to grant a 
man domus, directing to inſert particular perſons in the 
poor rate, upon affidavits of their ſufficiency, and being 
left out to prevent their having votes for parliament men 
for that the remedy was by appeal, and this court never 
went further, than to oblige the making the rate, with- 
out medaling veith the queſtion, who is to be put in or 


left out; of which the pariſh officers are the proper 
judges, ſubject to an appeal. Str. 1259. 


By taxation] By this ſtatute the taxation ought to be 
equa); and therefore ought to be continually altered as 
circumſtanccs alter. 2 /f. 526, 

M. 12 17. K. and Audy. A rate was agreed on in 
1665, by the inhabitants of Audly, which had been fol- 
lowed ever ſince till the laſt year, when a new rate was 
made. On appeal to the ſeſſions, the new rate was quaſh- 
ed, and the old one ordered to ſtand. By Hell Ch. J. 
The old rate, however juſt at fiſt, may be unequal now, 
and therefore the juſtices cannot make a ſtanding rate, for 
Jands may be 1 improv ed. 2 Salk. 52h, 

H. 2G. K. and Cle 1 An order was quaſhed, 
wh: ch Was MAGE to confirm a poor rate, which rate was 


ma I, 
71892 
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en made according to the land tax: Objected, that this tax- 
ation was not equal, becauſe the perſonal eſtate in the 
publick funds is not chargeable to the land tax, but it is 
to the poor : And by the whole court this rate for that 
"© | reaſon was {et aſide. Fol. 12. 


The form of which rate or taxation may be thus: 


m. N aſſeſſnent for the neceſſary relief of the Poor, and for 
er- | the other purpoſes in the ſeveral abs of parliament man- 


nat tioned relating ts the poor, for the pariſb of — — in the 
ns county of —— made and aſſeſſed the day of 
ad i Being the firſt rate at b d. in the ME for the preſent year —— 


A. B. DHS © ns 
do i C. . 2 
: 1 3 3 
rd. And ſo forth. 

3 A > B. 
the 2 | G1. 


6. H. 1 Overſcers of the poor. 


O0 O O 
» Ow 2 
OO oO > 


ty Churchwardens. 


Of every inhabitant] Where perſons ſhall come Tb Or 

E occupy any premiſſes, out of which any other perſon aſ- 
1 3 ſeſſed ſhall be removed, or which at the time of making 

F ſuch rate was unoccupied, then every perſon ſo removing 
from, or coming into, or occupying the ſame, ſhall be 
liable to pay ſuch rate, in proportion to the. time that ſuch 
I perſon occupied the ſame reſpeCtively, under the like pe- 
o be nalty of diſtreſs, as if ſuch perſon ſo removing had not 
d as removed, or the perſon coming in or occupying had been 
| originally aſſeſſed in ſuch rate; which proportion, in caſe 
in of diſpute, ſhall be aſcertained by a ern 17 G. 2. 
fol- 6. 38. 2 2 


an. Of every inhabitant, parſon, vicar, and other} Ua theſe 
| Words ſeems to be included the taxation of perſonal eſtates ; 
and real eſtates are charged by the words next after. 

And when goods or perſonal eſtates are rated, it ought 
to be done in the ſame proportion as lands are taxed, 
namely, every Iool. at the rate of 51, a year, or other 
: caſonable intereſt. Read, Poor. 


Every a 
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Every inhabitant and every occupier of lands, &c.] A per- 
fon who hath lands in his occupation, and a ſtock of 


goods and wares beſides, as a draper, grocer, and the 


like, may be taxed for both, but not for ſuch ſtock or 


goods with which he uſes to manure his lands, Read. 


Poor. L. Raym. 1280, 

Stock in trade, and the houſe wherein the ſtock 1s 
kept, may be both rated towards the relief of the poor, 
and this ſhall not be a double tax ; but if the land be 
taxed, the ſtock upon it cannot be taxed alſo, for this will 


be dohble. Vin. Poor. E. 8. 


On a motion to confirm a tax laid by the juſtices on 
the toll of a corporation, Hale Ch. J. ſaid, that on a re- 
ference to him by both parties, he was of opinion that the 


toll was not exempted, but chargeable, N part of it 
was to maintain the mayor. 3 Keb. 540 


It hath been reſolved, that ground rents are liable to the 


poor rate. Comb. 62. 


The overſeer of Stoke Nayland in Suffolk made a rate, in 
which he charged the quit rents of ſeveral manors within 
the pariſh ; which rate the juſtices refuſed to ſign, becauſe 
the quit rents ought not to be taxed : Whereupon the 
overſeer, on application to the king's bench, obtained a 
rule to enforce the juſtices to ſign it; which was ſtrongly 
@ppoted, becauſe no inſtance could be given that ever the 


quit rents were charged: but the court ordered the rate 


to be ſigned, and a warrant to deſtrain ; ſo that if any 
perſon thought himſelf aggrieved, he might replevy, and 
the matter in Jaw be brought in queſtion. Garth. 14 
AT. 3 Ja. 2. 

In another like caſe, Eyre J. ſaid, that a quit rent is 
not taxable to the poor, for the tax ought to be laid on 
the occupier : But Holt Ch. J. faid, it was otherwiſe ru- 
led in the caſe of one Williams of Suffolk. Comb. 264. 


. 


Finally, in the caſe of K. and Pandewall, E. 33 G. 2. 
This point came fully to be conſidered. Samuel Vande- 
wall, eſquire, was rated to the poor, for the quit rents, 
and other caſual profits of his manor, ariſing from eſ- 
cheats, heriots, fines, reliefs, and the like: and the ſeſ- 
ſions upon appeal confirm the rate. And the order of 
ſeſſions being removed by certiorari, lord /ansfield deli- 
vered the refolution of the court, that they are not rate- 
able to the poor; which he ſaid was ſo clear, that there 


was no need to enter into reaſonings about it: And fo far 


as appeared to the court, ſuch rents and profits had ne- 
| Ver 


W 


| Poog. (Rate.) 
ver been attempted to be rated before; and there is no co- 
lour for the attempt now, after more than a century and 


an half ſince the making of the act upon which it is 
grounded. Burrow, Mansfield. 991. | 


Occupier] The farmer or occupier ſhall pay this tax, 
and not the landlord, who is never to be taxed for his 
rent; for then the landlord would pay twice : but if he 
be poſſeſſed of a ſum of money, or other perſonal eſtate, 
he may be taxed for that. L. Raym. 1280. Dalt. 165. 

And the reaſon why the occupier is to be ſo charged is, 
that the poor rate is not a charge upon the land, but upon 
the occupier in reſpect of the land. Fitz-Gib. 297. Caſe 
and Stephens, 

M. 11G. Theed and Starkey, The leſſor covenants 
with the leſſee, to pay all taxes on the lands demiſed. 


The leſſee brought an action of covenant, and aſſigned 


for breach the not paying of the rates to the church and 
poor. Upon demurrer it was objected, that thoſe rates 
are perſonal charges, and not on the land: And for that 
reaſon the defendant had judgment. 8 Med. 314. 


Occupier of lands, houſes) E. 1 Ann. By Holt Ch. J. 
Hoſpital lands are chargeable to the poor, as well as 
others; for no man, by appropriating his lands to an hoſ- 
pital, can diſcharge or exempt them from taxes to which 
they were ſubject before, and throw a greater burthen 
upon his neighbours. 2 Salk. 527. 

But with reſpect to the hoſpital itſelf, it was determi- 
ed, in the caſe of St. Luke's hoſpital for lunaticks, AZ. 
L G. 3. that the ſaid hoſpital was not chargeable, and 
that in general no hoſpital is fo, excepting only thoſe 
parts of them which are inhabited by the officers belong- 
ing to the hoſpital, as the chaplain, phyſician, and the 
like, in Chelſea hoſpital ; and theſe apartments are to be 
rated as ſingle tenements, of which the ſaid officers are 
the occupiers. The reaſon why the apartments of the 
fick or mad perſons are not to be rated is, that there are 
no perſons who can be faid to be the occupiers of them. 
For it would be abſurd to call the poor objects fo with 
reſpe& to this purpoſe; and the leilees of the hoſpital in 
truſt for the charitable purpoſes to which it is applied, 
cannot with any propriety be conſidered as the occupiers 
of it; nor, laſtly, can the ſervants of the hoſpital, who 
attend there for their livelihood : And no other perſons (ſaid 
Jord Mansfield Ch. J.) can with any ſhadow of reaſon be 
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conſidered as the occupiers „ Burrow, Mansfield. 
1053. 
Tithes] H. 4 G. K. and Turner. The defendant being 


aſſeſſed towards the poor rate for his tithes as vicar, ap- 
pealed to the ſeſſions, where he is abſolutely diſcharged. 


But by the court, As viczr he is chargeable by the 43 El. 


and the ſeſſions hath only power to moderate, but not 
diſcharge. And the order of ſeſſions was quaſhed. Str. 
And a parſon who lets each pariſhioner his own tithes, 
is properly the occupier, and ought to be rated. Vin. 
Poor. F. 4. 


But if a parſon makes a leaſe of the tithes to one per- 


ſon, who afterwards lets the ſame to each pariſhioner, 


there the leſſee is the occupier, and ought to be taxed, 


So if a man has a wood, or ſtanding corn, and ſells the 
fame ſtanding ; the des is the occupier, and {hall be 
taxed. 8 Mod. 61. 

7. 8 G. KX. and the inhabitants of Lambeth. The par- 
ſon lets his tithes to farm; and the farmer agrees with 
the tenant of the land, that in conſideration of his pay- 


ing ſo much, he ſhall retain the tithe, and gather in the 
whole crop without dividing : and which of the two is 


chargeable to the poor rate, as occupier of the tithes, was 
the queſtion. And the ſeſſions diſcharge the leſſee of the 
parſon, and tax the tenant of the land. But by the court, 
"he order muſt be quaſhed. The farmer of the tithes is 
prima facie liable to the poor rate, and therefore unleſs 
he can throw that charge over upon another, the tax mult 
be made upon him. he tenant of the land in this caſe 
can never be ſaid to be the occupier of the tithes ; for he 
is either a perſon who buys the tithes, or elſe he is to be 
raken as only excuſed from paying any; and no body can 
tay, but that though the parton thinks fit to excuſe a pa- 
rithioner, he will Itill remain in point of law the occu- 
pier of the tithes, This agreement Young only by parol, 

cannot enure as an under leaſe of a thing that lies only 
in grant. Suppoſe it was the cafe of underwoods, which 
are ſold ding, 3 the vendee grubs them up; can it 
be imagined, that makes him the occupier; or ſuppoſe 
the tenant ſells the Whole crop ſtanding, will that make 


him leſs the occupier of the land ? If it ſhould, it would 


be impoſſible for the officers of the pariſh to know whom 

to charge. We mult take this tenant of the land to be 

like any other buyer of the tithes, tince he has no more 
/ 


title to them than any ranger WHATOCVET 3 M and when 


5 | | the 
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the parſon or his farmer receives a ſum of money in lieu 


of tithe, that is in law a receipt of the tithe; with this 


only difference, that it is not tithe in kind. In the caſe 


of a compoſition (as this is) or a modus, it was never 


thought but that the parſon was chargeable as occupier of 
the tithe : therefore there being no colour to charge the 
tenant of the land, the order of ſeſſions mult be quaſhed. 


Str. 525. 


Coal mines or ſaleable underwoods] That is, proportion 
ing them to an annual benefit. Dal, 165. 

In the caſe of the governor and company for 8 
down lead, againſt Richardſon and others, M. 3 G. 
point was reſerved before Mr. Juſtice Bathurſt at Carline 
aſſizes 1761, which was thus: The defendant had di- 
ſtrained for a poor rate aſſeſſed on the occupiers of the lead 
mines lying in the pariſh of Alſlon; upon which they 
brought this action. The caſe ſtates, that the plaintiffs 
were leſſees from Greenwich hoſpital; that they worked 
the mine, but did not live in the pariſh of Alſton ; that 
the profits of the hoſpital] that year amounted to 19001. 
but thoſe to the plaintiffs the leflees, -were quite precari- 
ous and uncertain, and that ſome years they gained no- 
thing ; that no lead mines had ever been aſſeſſed, except 
in an inſtance or two ſince making this diftreſs.- By 
lord Mansfield chief juitice ; The "queſtion is no more 
than this; Whether a leſſee of lead mines, whereon no 
rent is reſerved, other than a certain proportion of the 
oar to be raiſed, is rateable to the poor under the 43 Elix. 
Now nothing can be clearer, than that theſe mines are 
not within the letter of the ſtatute ; for the legiſlature 
could never intend by the word coal mines to comprehend 
other ſpecies of mines. If they had meant to include 
them, they would either have enumerated them, or uſed 
the general word ines. So that the expreſſion coal mines 
expreſsly excludes mines of any other ſort, as much as if 
they had been excepted. And there was a very good 
ground of exempting them; 2s from the nature of work- 
ing them they are liable to more hazard and SA e than 
coal mines are. And at that time, all copper, cad, and 
tin mines, in Derbyſhire, Cornwall, and Mendip in So- 
merſetſhire (which were the only counties where works of 


that kind were then eſtabliſned) were governed by parti- 
cular laws; whereby any ſtranger conforming to the ce- 
' TeMonies thereby required, was at liberty to work thoſe 


mines, without any reward to the owner of the foil, And 
„ 
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as all theſe undertakings were attended with infinite ha- 
zard and expence, and often ruined the projectors ; it is 
no improbable conjecture, that the legiſlature meant for 
this reaſon, and in order to encourage them to proceed in 
undertakings of this publick utility, to exempt them from 
any other burden or impoſition than thoſe that the miners 
law had impoſed. Indeed if a man has taken a leaſe of 
land, with privilege to dig for mines, he may be rated 
for the land : But that is not the preſent caſe. And 

where the Jegiflature have not impoſed a tax, this court 
cannot do it by conſtruction, For gxample, the fees of 
a phyfician or lawyer are not made liable by the act, and 
therefore cannot be rated. Upon the whole, as here 
might be a very good reaſon for not making theſe mines 
liable, which 1s fortified by uſage, and they are not 
within the letter of the act, I am clear they are not 
rateable, Mr. juſtice Deniſon was of the ſame opi- 
nion. By Mr. Juſtice Wilmot: There is a material 
difference between coals and other mineral works. Coals 
are eaſily found; but a vaſt deal of time and money is 
often ſpent in diſcovering other mines. The legiſlature 
therefore confidered, how dangerous it would be to dif- 
courage theſe kinds of adventurers, by ſubjecting them to 
a tax, Another thing which convinces me, that the le- 
giſlature meant only to include coal mines is, that in the 
ſtatute of 31 El. c. 7. concerning cottages, they have 
uſed the words coal mines and all other mineral works ; which 
plainly ſhews, they never underſtood that coal mines 
would comprehend other ſorts of mines. 


In the ſaid pariſh] A man having lands in other pariſhes 


than where he lives, the ſame being in leaſe or not in 


leaſe, he is to be taxed in the pariſh where he lives, ac- 


cording to his viſible eſtate there, and not for bis lands or 
rent in another pariſh, Dalt. 165. 

For the taxation ought to be made upon the inhabi- 
tants and occupiers of lands within the pariſh, according 
to the viſible eſtates and poſſeſſions, real and perſonal, 
which they have and enjoy within the pariſh, without re- 
card to any eſtate which they have elſewhere. 2 Bulſir. 


3541 


d iſpute in what pariſh or place improved waſtes, and drain- 
ed and improved marſh lands Jie, and ought to be rated; 

the occupiers of ſuch lands, or houſes built thercon, tithes 
ariſing therefrom, mines therein, and ſaleable under- 


woods 5 


WW 


And by the 17 G. 2.c. 37. Where there ſhall be any 
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woods, ſhall be rated to the relief of the poor, and to all 


other pariſh rates, within ſuch pariſh and place which lies 
neareſt to ſuch lands; and if on application to the officers 
of ſuch parith or place to have the ſame aſſeſſed, any dif- 
pute ſhall ariſe, the juſtices at the next ſeſſions after ſuch 
application made, and after notice given to the officers of 
the ſeveral pariſhes and places adjoining to ſuch lands, 
and to all others intereſted therein, may hear and determine 
the ſame on the appeal of any perſon intereſted, and _ 
cauſe the ſame to be equally afleſſed, whoſe determina 
tion therein ſhall be final. But this mall not determide 
the boundaries of any pariſh or place, other than for the 
purpoſe of rating ſuch lands to the relief of che poor, and 
other parochial rates. /. I. 2. 

2. By the aforeſaid ſtatute of the 43 El. the ſaid rate 
and taxation ſhall be made, with the conſent of tww3 juſilces, 


one whereof 15 of the quorum, dwelling in or near the par oo 


or diviſion. 1. I. 
And this confent is uſually given, by bo juſtices fan- 
ing the ſame, with their allowance e thus: 


WE two of his majeſty's juſtices of the peace in ond Hor 


the faid county, one whereof is of the quorum, do 
confent unto 2 allow of this aſſeſſment : Mitneſs our hands 
the day o, 


© 
Ki; 


But this conſent is to be underſtood of two juſtices out 


of ſeſſions ; for the ſeſſions have no original power to or- 
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Allowance of 
tne rate by tae 
juſtices, 


der an aſſeſſment to be made, but only if it come before 


them by way of appeal: for in ſuch caſe the party would 
be deprived of the benefit of appealing. L. Raym. 798, 
And if the Juſtices refuſe to ſign and allow the rate, 
the court of king's bench will grant a mandamus to com- 
el them. 
M. 7 G. K. and the juſtices of Dorcheſter. A manda- 


mas iſſued to the juſtices to ſign a poor rate made by the 


churchwardens and overſeers. Before the return a mo- 


tion was made to ſuperſede it, for ſeveral objections to the 


fairneſs of the rate; and that this would be ſpeedier and 
better for the poor, than to reſerve the debate of them 


lor a formal return. But by the court, The two juitices are 
neceſſary to ſign the rate only by way of form; for it is 


the churchwardend and overſeers that have the power of 
making it; and whether it be a fair rate or not, is proper 
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for the juriſdiction of the ſeſſions, and was never intend- 
ed for our examination. The fuper/edeas being denied, 
the juſtices returned, that they could not allow the rate, 
it not being a juſt and ptoper rate : and the court having 
before given their opinion of this upon the motion, they 
reſented this uſage ſo far, that they quaſhed the return, 
and ordered an attachment againſt the juſtices, who there- 
upon ſubmitted, and returned that they had allowed th 
303. : 
Rate to be pub- 3. The churchwardens and averſeers ſhall cauſe publick no- 
* tice to be given in the church, of every rate for relief of the 


poor, allowed by the juſtices, the next Sunday after fuch al- 


lowance ; and no rate ſhall be reputed ſufficient to be collected, 
till after ſuch notice given. 17 G. 2. c. 3.1.1. 
Any perſon may 4. And they ſhall permit any inhabitant to inſpect ſuch rate 
InÞpec the ſame, qt all ſeaſonable times, paying 15. and Hall give copies on de- 
mand, being paid 6d. for every 24 names. 17 G. 2. C. 3. 
4 2. Þ 


And if any churchwarden or overſeer ſhall not permit any 


inhabitant to inſpect, or refuſe to give copies as aforeſaid, he 
hall forfeit 201. to the party grieved. 1. 3. 
Appeal againſt 5. F any perſon ſhall be aggrieved by any aſſeſſment, or ſhall 


the rate, have any material objection to any perſon's being put in or left 


out of fuch aſſeſſment, or to the ſum charged on any perſon. or 
perſons therein, he may, giving reaſonable notice to the church 
wardens or overſeers, appeal io the next ſeſſions ; but if rea- 
ſonable notice be not given, then they ſhall adjourn the appeal to 
the next quarter ſeſſions after. 17 G. 2. c. 38. ſ. 4. 

And on all appeals from rates, the juſlices ſhall amend the 
ſame, in ſuch manner only as ſhall be neceſſary for giving re- 
lief,, without altering ſuch rates, with reſpect to other perſons 
mentioned in the ſame ; but if upen an appeal from the whole 
rate, it ſhall be found neceſſary to ſet aſide the ſame, then they 

Hall order a new rate to be made. id. ſ. 6. | 

And the cout may award cofls to either party, as an caſes 
of ſettlement by the 8 & g I. id. ſ. 4. 

Which ſhall be recovered, according to the ſaid ſta- 
tute, by indictment, if the party lives within the juriſdic- 
tion of the juſtices; otherwiſe, by diſtreſs, or commit- 
ment where no diſtreſs is to be had, 

After appeal, 6. True copies of the rates ſhall be entered in a book, by the 
rates to be en- churchwardens and overſcers, within 14 days after all appeal; 
Fered in a book. 4-077 ſuch rates are determined; and they ſhall atteſt the ſame, 
by putting their names thereto ; and all ſuch books ſhall be kept 

by the churchwardens and overjeers for the time being, wherets 

all penſons liable to be aſſeſſed may freely reſert, and fhall be 

delivered over from time to time, ts the new many" 

| an 


2002, (Rate.) 


and overſeers, as ſoon as they enter into their offices, 10 be pre- 
Arved and produced at the ſeſſions when any appeal is to be 
heard. 17 G. 2. c. 38. 1. 13. 
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7. It ſhall be lawful as well for the preſent as ſubſequent Rate to be levied 
churchwardens and overſeers, or any of them, by warrant by diſtreſs, 


from any two ſuch juftices, one whereof is of the quorum, to levy 
the ſaid ſums, and all arrearages, of every one that ſhall refuſe 
fo contribute acccording as they ſhall be aſſeſſed, by diſireſs and 


| ſale. 43 El. c. 2. 1.4. 


And by the 17 G. 2. c. 38. The goods of any. perſon 
aſſeſſed and refuſing to pay, may be levied by warrant of diſtreſs, 
in any part of the county ; and if ſufficient diſtreſs cannot be 
found within the county, on oath made thereof before a juſlice of 
any other county (which oath ſhall be certified in the warrant ) 
the goods may be levied in ſuch other county or precinct, by vir- 
tue of ſuch warrant and certificate; and if any perſon ſhall be 
aggrieved by ſuch diſireſi, he may appeal to the next ſeſſions for 
the county or precinet where the aſſeſſment was made. 1. 7. 
But by Holt Ch. J. in the cafe of Tracy and Talbot, 
T. 3 An. The rate cannot be diftrained for by virtue of a 
general warrant made before the rate ; but there ought to 
be a ſpecial warrant on pukpoſe, 2 Salk. 532. That is 
to ſay, the non-feaſance of the party ſhall not be left to 
the judgment of the officer, who may out of private re- 
ſentment ſell his neighbour's goods without ſufficient 
cauſe; but oath of tne refuſal muſt be made before the 
Juſtices. And it is reaſonable that the party ſhould be 
heard in his defence; for he may ſhew cauſe variouſly 
why a diſtreſs ſhould not be granted; as, that the rate 
was not regularly allowed, or was not publiſhed in the 
church, or that he had given notice of appeal, or that 
no demand or refuſal had been made, and dhe like. 


The form of the ſummons in which caſe may be this: 


Wenn 5 To A. Of of the pariſh of— in 


the ſaid county, yeoman. 


E whoſe names are hereunto ſet and ſeals affixed, tꝛve of 


his majeſiy's juſtices of the peace in and for the ſai 


county, ene whereof is of the guorum, do hereby ſummon you 


perſonally to appear beſore us at the hiuſe of in in the 
ſuid county, n -e day of ——at the hour . 


in the forenoon of the ſame day, to ſhew cauſe why you refuſe 
to pay the rate or afſi{/ment made for the relief of the poser 7 
| H h 2 | — 
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the fail y ariſh for this preſent year ; otherwiſe we ſhall proceed 


as if you had appeared. Given under our hands and ſeals 88 
m—day of in the year of our lord 


And then the warrant of diſtreſs thereupon may be 
thus : 


To the churchwardens and overſeers of 
Weſtmorland. the poor of the pariſh of IN 
the ſaid county. 


V HERE AS in and by a rate and aſſeſſment mods; | 


Y aſſeſſed, allowed, and publiſhed, according to the jla- 
tutes in that caſe made and provided, A. O. an inhabitant and 
occupier of an houſe in the faid pariſh of 
rated and aſſeſſed for and towards the neceſſary relief of the 
peor of the ſaid pariſh for this preſent year the ſum of 3 8. 
And whereas it 'auly appeareth unto us, two of his majgſiy's 
Juftices of the prace in and for the ſaid county, one whereof is 


| 6 the querum, as well upon the oath of O. P. overſeer of the 


peer of the jaid pariſh, as otherwiſe, that the ſaid ſum of 38. 
bath dan bas ofully demanded of the ſaid A. O. and that the 
faid A. O. hath refujed and doth refuſe to pay the ſame ; And 
whereas the ſaid A. O. having appeared before us in purſuance. 
of our ſummons for that purpoſe, hath not ſhewed to us any 


Sufficient cauſe why the ſame ſhould not be paid: [Or, And 


"ohereds it hath been duly proved to us upon oath, that the ſaid 
A. O. hath been 40 ſummoned to appear before us the ſaid 


juſtices, to ſhew cauſe why the ſame ſhould not be paid, but he 


the ſaid A. O. hath neglected to appear according to fuch ſum- 
mons <] T heſe are therefore to require you forthwith to make 
diſtreſs of the goods and chattels of him the ſaid A. O. And 
if 9 84 the ſpace of | four] days next after ſuch diſtreſs by 
wou taken, the faid ſum, together with reaſonable charges of 
taking and keeping the ſaid diftreſs, ſhall not be paid, that then 
you do fell the ſaid goods and chattels ſo by you diſtrai ned, and 
out of the money ariſing by ſuch ſale, that ' you detain the ſaid ſum 
of ——— ard alſo yiur r. aſenable charges of taking, keep- 
ing, and ſelling the aid dijtreſs; rendring to him the ſaid 
A. O. the ove "plus on demand. And if no ſuch diſtreſs can 
be mage, that then you ceriify the ſame unto us, to the end that 


fuch further proceedings may be had therein, as to law doth 
appertain. Given under our hands and feals this — day. 


7. —. 


And 


@vas duly 


; Pooꝛ. (Rate.) 1 
e And where any diftreſs ſhall be made, for money juſtly I 
due for relief of the poor, the diſtreſs itſelf ſhall not be i 
deemed unlawful, nor the parties making it be deemed — 
treſpaſſers, for any defect or want of form in the warrant + 
8 for the appointment of overſeers, or in the rate, or in 1 * 
the warrant of diſtreſs thereupon; nor ſhall the par- M 
ties diſtraining be deemed treſpaſſers ab initio, on ac- + 
f count of any irregularity, which ſhall be afterwards * Il 
N done by the parties diſtraining ; but the party aggrieved 4 
by ſuch irregularity, may recover full ſatisfaction for the US 
ſpecial damage, and no more, in an action of treſpaſs, Þ 
„ or on the caſe. But where the plaintiff ſhall recover 1 
5 in ſuch action, he ſhall be paid his full coſts. But 1H 
4 no plaintiff ſhall recover in any action, for any ſuch ir- ws 
y regularity, if tender of amends hath been made by the 1M 
5 party diſtraining, before ſuch action brought. 17 G. 2. bu 
ooh c. 38. / 8, 9, 10. | | be 
ol 8. In defect of ſuch diſtreſs, it ſhall be lawful fer two ſuch Commitment for 1 
7: Juſtices to commit ſuch perſon to the common gaol, there to re- W of Ciſtrets, bo 
be main without bail or mainprixe, until payment of the ſame. ml 
. 4324; 8 | * 
U 9. And if any perſon ſhall negle& to pay to ſuch overſerrs, Arrears tobe le- 1 
4 Die ſucceeding over ſeers ſpall levy the arrears, and ſhall reim- "_— eee | 1 
8 burſe their predeceſſors the ſums which are allowed to be due 19 ſeers. a { 1 
y | them in thei accounts. 17 G. 2. e, 38. f. 11 1. 
4 In caſe a perſon charged ſhall die before payment 1 
4 (which is a thing that mult needs very frequently hap- 1 
4 pen), it hath been doubted how far the deceaſed's goods 
* in the hands of the executor or adminiſtrator are liable 
Jn to anſwer the ſame. As in the caſe of Stevens againſt 
0 Evans and others, E. 1 G. 3. Viliiam Veſiy was aſſeſſed 
4 ö to the poor rate, and died inteſtate. Adminiſtration of 
'y | his goods was granted to John Stephens the plaintiff, Aﬀ- 
f ö ter which two juſtices executed a warrant, in which war- 
1 | rant the ſaid aſſeſſment was recited, and in the ſaid war- 
4 i rant it was alſo recited that it appeared to the juſtices on 
7 4 the oath of the late overſeer, that the ſum atielied had 
- 1 been demanded of the faid William Veſey, and (ſince his 
4 deceaſe) of his widow and repreſentative Suſanna Ve/ey, 
7 : and that they refuſed to pay the ſame ; therefore the ju- 
t | ſtices require the officers to deſtrain the goods and chat- 
h ] tels of the late William Veſey. An action of trover was 
* | brought by Stephens the adminiſtrator, and a ſpecial cate 
was ſtated for the opinion of the court; and the queſtion 
. as ſtated was, Whether the diſtraining and taking and 
d ; II h 2 | ſelling 
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| ſelling the cattle which were the goods of Ni Mam Fe eſey, 


in the hands of the plaintiff his adminiſtrator, by virtue 
of the ſaid warrant, was lawful, or not. Mr. Norton, 


on behalf of the plaintiff, argued that it was not lawful, 


and that an action of trover is maintainable againſt the 
pariſh officers for taking them. And he made three ob- 


jections: 1. It was a bad rate; being made to reim- 


burſe an overſeer, for the overſeer was not obliged to 
advance the money without a previous rate; and he may 
reimburſe himſelf out of the next, made in his own time: 
and it was made for half a year, whereas it ought not to 
have been for longer than a month. 2. Here was no 
refuſal by the repreſentative to pay the money. And 


| there can be no diſtreſs, without a previous demand and 


refuſal. The refuſal was made by Veſey who is dead; 

and by the widow, who was not in fact, tho' ſhe is in 
the warrant ſtated to be, his repreſentative. | 3. Suppo- 
ling the rate and warrant to be good; yet the goods of 
Veſey are not diſtrainable, in the hands of his perſonal 
repreſentative, for a rate made upon Veſey himſelf. There 
is no inſtance of it, nor any cale to ſupport this; there- 


fore it ought not to be ſupported, Nor is there any ne- 


ceſſity for it; for the poor cannot ſuffer by the non- 
payment of this money ; there are other proviſions for 


railing the money. I his is a caſus omiſſus. The acts of 


parliament give no ſuch power to the juſtices, as to grant 
ſuch a warrant; and nothing can be intended in favour 
of their juriſdiction, It is not the thing that is rated, 
but only the perſon, the 5 ; and the ſtatute gives 
the means of compellin The refuſal to contribute 
according to the alleſment! is treated as an offence, and 
the offender | is to be ſent to gaol. But the executor or 
adminiſtrator is not an offender. It is a perſonal charge. 


An overſeer could not bring an action for it, even againſt 
the perſon charged. He muſt purſue the particular re- 


medy appointed by the act. And if ſo, the court will 
never extend the remedy, againſt a repreſentative. If an 


adminiſtrator ſhould pay this rate, he might be guilty of 


a devaſlavit. And the compulſion by difireſs will not 
alter the caſe, or be an excuſe for a deva/iauit,- 


Mr. Bishop, on the other fide, for the juſtices and pariſh 
officers : The court will not now enter into any objection 
to the rate. The only queſtions therefore are, as to the 
warrant, and as to the allets being diſtrainable in the 
' bands of the repreſentative. As to the demand of the mo- 
py upon / go himfclfe ! it was made upon him, and is ſo 

ſtated. 
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the ſtatute of the 43 El. which gives the remedy by di- 


; ſtated. And as to the demand upon the repreſentative, 4 

> the end and intention of this ſpecial caſe was to ſettle the i 
5 material point, the real queſtion, whether the goods of 1 1 
5 the perſon rated are or are not diſtrainable in the hands of : 
> the repreſentative.» The practice is on our fide, that 4 i 
- they are, It is no anſwer to ſay that other people are 1 
! liable to pay, if the perſon rated does not; The queſtion f 
) Is, Whether the repreſentative of the perſon rated is or if 
is not liable. The authority to make this warrant, and | 
| to make the diſtreſs in obedience to it, is founded upon j 


ſtreſs, on refuſal to pay. The demand of the money is 
| to be made, and in the preſent caſe was actually made, 
| upon the perſon aſſeſſed: And that made it a debt from 
bim. There was no need of a demand upon the repre- 
| ſentative, The aſſets were already become liable, and 
| remained ſo in his hands. As to the danger of a de- 
va/iavit ; a repreſentative could not be guilty of a de- 
 vaſiavit, even by paying a ſimple contract debt before a 
5 bond debt, if he had no notice of the bond debt: And 
1 the diſtreſs made upon him would be a juſtification to 
him for paying it under the compulſion of ſuch diſtreſs. 
I do not ſay, that the executor or adminiſtrator could 
be ſent to gaol, for non-payment of this debt; but yet 
the aſſets in his hands are diſtrainable, as the proper fund 
out of which it is to be paid; eſpecially as no action 
would lie for it (as Mr. Norton agrees). Mr. Nor- 
ton, in reply: No anſwer at all has been given to my 
objection to the rate itſelf. And I ſay, that even if the 
adminiſtrator were admitted to be liable to pay, yet ſtill 
there ought to have been a previous demand upon him. 
No ſuch practice, as what Mr. Biſbop ſpeaks of, is ſtated 
in the caſe; and therefore the oi. will intend that 
there is none ſuch. And I believe there is none. I ne- 
ver heard of it before. I take it to be directly the other 
way. And at all events, the poor cannot ſuffer ; for 
there are other perſons who muſt make up the deficien- 
cy, in cafe this man do not pay, This is ſcarce a ſol- 
vent eſtate ; becauſe the widow has renounced admini- 
ſtration, and it is granted to a creditor. This is a charge 
upon the perſon, which dies with him: Like coſts pay- 
able by one who dies; (for which a bill in Chancery 
cannot be revived : And ſo in this court, upon infor- 
mations, they are gone by the death of the party.) And 
the adminiſtrator cannot poſſibly know, in what courſe 
cf adminiftration to pay this rate. If an executor or 
F e admini- 


3 r 
a ns am —— — -“ e — ar Port 


7 FE e - My * 0 
Pn. rg Po — - * 0 — — 1 N 1 N Wheel eee - — —— 
CIR n D 7 iy ff 2 v5 LF. ar n+ * = 4 - CURIE TN. LI. 2 2 * 
> "= > ö 2 2 = 4 6 k + — Los 2 * ranges . 1 


—— — 


K 
1 
© 
Rs 

i 4 
: , 
A + 
ws | 

AT 3 

i 4 
37 B 
43S : 
1 
J. 4 

= 2 
* +1 
: if 
y 

F - 
-E * 
| 1 
. + 
* > of 

4 

44 1 . 
" CF! ry 
34:7 1 
45 } 
. 

27's 

LS - 

13 

1 
4: as 

* "5 
” 3 be 
171 1 
1 
1 
* Þ { 

_ 
= 
? * ny 
- £5 wn 
7 2 

N 

4 IL 
S F 
'< 
: 
1 
> - Wo 4 

1 
15 5 
2: 

X43 4a 
3 p x 
dy ) 
« 1h 4 
3. 4 © 

4 "= 

LE 1 
1 

z 41 
: 83 

8 #44 
1 ny 

4 3 
£ 3 4 * 

& 27% 
7% + 
1 by 

1 3 
+ 

.- =- 
; 1 
5 14 
3 

p 
5 Fi 
15% * 
| : 

i 
Mi 3 
T7; * 
1 
0 
＋ 47 
3 9 17 
* 

WES 
+ a 1 
1 
* 

7 + 
3 4 
63", 

_— 
« : 85 
. # 

- 1% 1 

| T 

Ir 


it 

bit. 
78 
F 


tn __— 
CI 
— 


— Gs 
F: Wa; 


r by 
- — N 
„ * * 


- — „ * * wa. — * 
— 
. NL 2" * ETFS a = 
- We — — 
* Nr . 
2 > x7 p 


AT n = 
— gar onto 


—_ — . . — — — © ER ES > ra reRt nn 
. wed pI —— — ä —_ LL — 22 
7 IS : — - — 2712 n . bon — _ * a Af 
rg 2 >= 2 _—_ 2 2:2 * 9 r — DD ok ons — 


AS — 


— — 2 
. * +24 ae ISS 


—_— 
i — — 


2 — 


— —— — — 


—— EDEN AE ru 


—— 9 AS 
— — 


— 
2 
—_— —— 


r o——_— —— 


—— Z Q = > I 
— . 2 


. 
2 — 


Pooz. (Rate.) 


adminiſtrator pays a debt of a lower nature, at that 
time knowing of others of an higher, it is undoubtedly 


a devaſtavit. And here there may be debts of a higher 
nature, Which the adminiſtrator may know of. And if 


he is obliged to pay it under compuliton, he ought to 


pay it without compulſion. It is a charge impoſed 3 


not a debt. The caſe was left open upon its being 


ſtated at the trial, to all or any other objections that 
could be made upon the face of it. There were other 
debts beſides this. By Mr. juſtice Deniſon: That 
makes no difference. The queſtion is ſtated particularly 
upon this caſe; and is confined to the levying the mo- 
ney upon the repreſentative of the perſon charg 

ſhould think, the event muſt have often happened, in fact 


and experience. The practice is not ſtated. But how- 


ever, the queſtion is, what the Jaw is, and not what the 
practice is, It 1s a rule, that upon a new ſtatute which 


preſcribes a. particular remedy, no remedy can be taken, 
but the particular remedy preſcribed by the ſtatute. 
Therefore clearly, no action of debt will lie for a poor 


rate. The remedy given by the act of the 43 El. muſt 
be conſidered with analogy to other like cafes, This 
ſtatute conſiders the perſon rated and refufing to pay, as 
an offender. And it gives no authority but to diſtrain 
the goods of the offender. Therefore no goods are lia- 


ble to be diſtrained, by the words of this act, but the 


goods of the offender himſelf. I never apprehended, that 


the goods of the perſon aſſeſſed to the rate, can be charged 
in the hands of the repreſentative. And therefore (as at 
preſent adviſed) I ſhould think that this action will lie 
for taking them. I agree that this is in the nature of an 
execution: But yet it 1s perſonal; and I do not know 
that it is a lien upon the aſlets, Mr. juitice Wil- 
mot concurred ; and ſaid he had no doubt about it. He 
thought the intention of the ſpecial caſe, which ſtates a 


particular queſtion, appeared to be, to ſubmit this 
queſtion only to the court, As to the objections that 


have been made to the rate; the firft is of no great im- 
portance : For tho' you cannot make a rate to reimburſe 
overſeers; yet the overſeer may immediately, whilſt in 
office, * himſelf out of the next money raifed 
for the rate. As to the ſecond, he ſaid, He believed 


that 


+ Mr. B 2 denied this, 


ved... 7. 


Pod. (Rate.) 
that whatever the law might be, the practice was, not 
to make theſe rates monthly. On the merits: It is not 
ſtated in the caſe, that a demand was made even upon 
Veſey (the perſon aſſeſſed), and that he refuſed payment; 
tho” it is ſo recited in the warrant, But that is not ma- 
terial. For I have not the leaſt doubt, but that the re- 
preſentative ought to have been convened before the ju- 
ſtices, and aſked, what he had to ſay why he ſhould 
not pay the rate aſſeſſed upon Veſey his inteſtate, This 


caſe ſeems to be like a ſcire facias upon a judgment; up- 


on which, execution cannot be ſued out againſt the re- 
preſentatiyes, without aſking them what they have to 
alledge why it ſhould not be taken out. At the time of 


the teſte of the warrant, they were the goods and chat- 


tels of the repreſentative, If the teſte had been prior 
to the death, they would have been the goods and chat- 
tels of the ee But if teſted after his death, they 
are not his goods and chattels, but the goods and chat- 
tels of the repreſentative, Therefore if the money had 
been demanded of the repreſentative, I ſhould have had 
great doubt, whether this warrant and diſtreſs would 
not have been good. For I cannot think that by the 
death of the perſon charged with this rate, the aſſeſſ- 
ment before made upon him and demanded of him would 
have been quite gone and loſt to the pariſh, and could 
not have been any way come at. For tho' it may 
be a charge upon the perſon, yet it is a charge up- 
on him in reſpect of the thing occupied. And tho” he 
be called an offender, if he refuſe to pay it; yet he can 
ve no otherwiſe conſidered as an offender, than every 
other debtor who refuſes or neglects to pay his debts, 
and thereby renders his perſon and goods liable to be ta- 
ken in execution, 1s ſo far treated as an offender, till he 
Mall comply with the judgment awarded. And in ex- 
perience I know it to be the caſe, that theſe payments 
by executors or adminiſtrators are often allowed to go 
in diſcharge of the aſſets of the teſtator or inteſtate ; 
no I do not remember that it has been ſettled in what 
courh of adminiſtration, Indeed it might be of too 
much conſequence, to put it into the power of juſtices 
I the peace to determine upon the adminiſtration of af- 
ſets, as to the courſe in which they are to be adminiſter- 
d. In a caſe of Wallis and Hew:t, at Guildhall, at the 
frtings after Hilary term, 5 G. 2. before lord chief j ju- 
tice "Eyre, in an action of treſpaſs, two aldermen of 
London 
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Pooz. (Rate.) 


London had made a warrant to diſtrain a man for a poor 


rate. The man died inteſtate. But before that, there 


had been a demand made upon him, and refuſal by him, 
and a warrant of diſtreſs granted upon his refuiai. And 
then he died. Eyre Ch. J. held, that a diſtreſs could 
not be made after his death ; or if it could, yet the re- 
reſentative ought to have been fund; And he 
held the property to be changed. A caſe was made for 
the opinion of the court of common pleas : But I could 
nut hear what became of it: Lord chief juſtice Eyre was 
a great lawyer. It would be ſtrange, that a diſtreſs 
Mold be taken upon a man's goods, without hearing 
5m. And it wou'd make great confuſion in the admi- 
nitration of aſſets. He may have paid or retained judg- 
ment debts, prior to this diſtreſs for the rate. Mr. 
Gould was retained to take notes for the defendants, But 
he ſaid, that if Mr. Norton infifted upon the want of a 
demand from the repreſentative, he could not pretend te 
maintain the caſe on the part of the defendants. - 
Mr. juſtice Deniſon and Mr. juſtice Wilmot ſaid that 
this was an eſſential circumſtance. And by the court 
unanimoufly, judgment was given for the plaintiff the 


adminiſtrator. Burrow, Mansfield. 11 52. 


[Note, The arguments in this cafe are here recited 


ſomewhat at large, in order to bring in as much light as 


may be upon this ſubject ; eſpecially as no other caſe hath 
occurred, wherein this point hath been conſidered. And 
this particular caſe, as appears, was determined on its 
own peculiar circumſtances, namely, for want of fum- 
moning the adminiſtrator. So that the principal point 
feemeth yet to remain undetermined ; which includes in 


it theſe particulars: 1. Where the warrant of diſtreſs is 


made out during the life-time of the perſon aſſeſſed, 
whether the officers can follow the goods into the hands 
of the adminiftrator or any other, without taking notice 
of any perſon as executor or adminiſtrator? 2. Where 
the warrant of diftreſs is not made out till after the death 
of the perſon aſſeſſed, whether on ſummoning the admi- 
niſtrator, ? and refuſal by him, the officers can diſtrain the 
goods in the hands of ſuch adminiſtrator? 3. Whether 
the adminiſtrator himſelf may be aſſeſſed in a ſucceeding 
rate, as for arrears; and on the aſſeſſment being con- 
firmed at the ſeſſions upon his appeal, whether diſtreſs 
may be made as of his own goods, and whether for de- 


feck 


Fd 


: fe 


fect of diſtreſs he may 


| becauſe the ſidtute mentions pariſhes only. 


Pooꝛ. (Rate.) 491 
be committed? 4. In what 

courſe of adminiſtration ſuch aſſeſſment than? be eſtima- 

ted? And if the adminiſtrator ſhall plead before the ju- 

ſtices debts of an higher nature, or inſufficiency of . 

ſets; whether and how far the juſtices are to take no- 

tice of ſuch plea, and how or in what manner they ſhall 

determine the fame ?] 


10. E. 5 G. K. and Uttaxeter. Upon great debate, Certiorarl, 
and ſearch after precedents, it was held, that a certiorari 
would not lie to remove the poor rate itſelf, the remedy 
being to appeal, or by action when a diſtreſs is taken, 
which will anſwer all the ends of juſtice in coming at an 
equal rate; whereas if the rate itſelf ſhould be required 
to be ſent up, great inconveniences and delays would 
follow. Str. 932. Caſes of S. 317. 

E. 7 G. 2. K. and the juſtices of Salop. The true ob- 
jection againſt a certiorari is, that if rates were removeable, 
the poor might be ſtarved whilſt the rates were depending z 
and therefore the court, from the great inconvenience 
that would attend the removal of rates, have refuſed to 


| do it. Seff. C. 1 201. Str. 975. 


A 
„ 


11. Taxing others in aid. 


1. If the faid Juſtices do perceive, that the inhabitants of Hundred centũ - 
any pariſh are not able to levy among themſeſves fe ficient ſums butory. 


for the purpeſes aforeſaid, then the ſaid two juſtices ( 1 Q.) 
ſhall tax, rate, and aſſeſs as aforeſaid any other of other pa- 


riſhes, or out of any pariſh within the hundred, to pay ſuch 
ſums to the churchwardens and over ſeers of the ſaid poor pariſh, 


for the ſaid purpoſes, as the ſaid Juflices ſhall think fit. 43 El. 
e. 2. 


That the inhabitants of any pariſh are not able] H. 8 An. 
Order of two juſtices : : The caſe was thus: There were 


two vills in one pariſh, and the juſtices recite in their 


order, that one of the vills was very rich, and the other 
very poor ; and further, that the vill which was rich, did 
not pay half ſo much to the poor, as the poor vill did. 

Objected, 1. One vill ought not to contribute to another, 
2. The rea- 
ſon given for charging the rich vill to contribute to the 
poor vill is uncertain ; viz. becauſe they do not pay half 
o much as the poor vill does, without ſhewing that el 
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vill pays any thing to the poor. By the court; As to 
the firſt objection, ſurely this will come within the equity 
of the ſtatute, though the ſtatute only makes mention of 
pariſhes; and it is highly reaſonable, that one vill ſhould 
contribute to another in the ſame pariſh. But this order 


muſt be quaſhed on the ſecond objection, for the uncer- 
tainty, Foley 25. rs 


Then the ſaid two juſtices] T. 2 J. 2. K. and Greefly. 
The ſeſſions rated the adjacent pariſhes : Quaſhed ; be- 
cauſe the ſtatute appoints it to be done by the two ju- 
ſtices, and hereby they prevent an appeal. Caſes of S. 
259. 


The ſaid two juſtices ſhall tax, rate, and aſſeſs] T. 12 C. 2. 


St. Mary's and St. Peter and Paul's in Marlborough. 
Two juſtices order the churchwardens and overſeers of 
St, Peter and Paul's to aſſeſs, raiſe, and levy a ſum 
towards the maintenance of the poor of St. Mary's. 
But the order was quaſhed by the court ; becauſe the 
Juſtices had delegated their power to the churchwardens 
and overſeers, whereas by the ſtatute they themſelves are 
to make the rate on all, or on particular perſons. Str. 
1114. | 

- this caſe, a mandamys was moved for to the juſtices, 


to make a rate for the ſupport of the poor of the pariſh of 


St. Mary's; which was oppoſed, becauſe the pariſh officers 
ought to make the rate, and the juſtices are only to ſign 
it. To which it was anſwered, that this motion was 
grounded on this clauſe of the ſtatute; and thereupon a 
mandamus was granted, directed to the juſtices ; and as 
this is a matter of right, they ought to make a return. 
Jin. Poor. vol. 16. p. 416. | 

And the juſtices are to make the taxation, and leave it 
to the churchwardens and overſeers to levy it, 2 Salk, 
480. 


Any other of other pariſbes] M. 32 C. 2. Reſolved, that 


the juſtices may impoſe the charge upon any of the inha- 


bitants of the neighbouring pariſhes, and are not obliged 
to put a general tax upon the whole pariſh, Comb. 309. 

30. | | 
7. 12 G. K. and Borcughfen. There was a taxation of 
ſeveral perſons in a pariſh : Objected, that it ſhould be of 
all the perſons in a particular place or pariſn. The court 
thought it unreaſonable, that ſeveral perſons in a pariſh 
ihould be charged, and not all, but that the wo:ds of 2 
Sg ac 


| Poop, (Rate.) 


act are very ſtrong; and did not quaſh the order for this 
objedtion. Foley 29. | | 


Within the hundred] T. 9 An. Boroughfen and St. John's. 
Motion to quaſh an order of two juſtices ; for that it doth 
not appear upon the order, that the pariſh which is 
charged to aid the pariſh that is not able to maintain its 
own poor, is within the ſame hundred. And quaſhed by 
the whole court, Foley 27. 

A. 8 An. Motion to quaſh an order of two juſtices, 


which was made to aſſeſs the pariſhes of St. Stephen and St. 


Mary Magdalen in Norwich, in aid of the pariſh of St. Be- 
nedift, which was not able to maintain its own poor. 
Objection. Theſe pariſhes are not in the ſame hundred; 
it is in Nerwich where there is no hundred, ſo the juſtices 
have no juriſdiction. And by Holt Ch. J. The order 
muſt be quaſhed. Foley 31. | 

E. 31 G. 2. K. and the tything of Milland. Two ju- 


ſtices tax the inhabitants of the tything of Milland, in aid 


of the pariſh of 87. Peter's Checſehiil, in the ſame county. 
The ſeſſions confirm the order, ſetting forth, that the 
tything of Milland, and the pariſh of St. Peter's Cheeſehill, 
both lie in the ſame liberty of the ſake where the ſaid 
pariſh lies. On referring it back to the ſeſſions to be 
more particularly ſtated, it appeared (ſubſtantially) to 


be a hundred, tho' called by another name. And the 


court held, they were not reſtrained to the particular word 
hundred, but it is ſufficient if it be ſignified by any word 
equivalent. And the orders were affirmed. Burroꝛo, 


Mansfield. 576. . 


As the ſaid juſtices ſpall think fit] E. 12 G. X. and St. 
Mary's in Marlborough. An order was made for a neigh- 
bouring pariſh'to contribute, / long as we the ſaid juſtices 
/hall think fit, But by the court, It muſt be quaſhed : for 
the diſcretion that is left in the juſtices, is as to the guan- 


tum, and not as to the duration of the contribution. 


Str. 700. | | | 
M. 6 I. K. and Knightly. A ſum in groſs was taxed 


upon a neighbouring pariſh, for a whole year; which was 


objected to as unreaſonable, becauſe their ability may 
change: nevertheleſs the order was confirmed. Comb. 


7. 6 C. E. and Telſcombe. By the court, The order 
for the contributory pariſh to make a rate at 6d. in the 


pound is ill for incertainty :- it ſhould-haye been, to raiſe 3 


tuch a ſum certain, Quaſhed. Sir. 314. | 
| T7: 12 
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T. 12 G. 2. Caſe of the pariſh of St. Peter and Paul in 
Marlborough. Two juſtices, reciting the inability of the 
pariſh of St. Mary to maintain its own poor, order the pa- 
_ Tiſh of St. Peter and Paul to contribute 601. for the main- 
tenance of the poor of the other pariſh. And objeCtion 
being made to their ordering ſuch a groſs ſum, the court 
held it in that reſpe& to be well. Str. 1114. 


County contribu= 2. And if the ſaid hundred ſhall not be thought by the ſaid 
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juſtices able and fit to relieve the ſaid ſeveral parifhes not able to 
provide for themſelves, as aforeſaid, then the juſtices at their 
general quarter ſeſſions ſhall rate and aſſeſs as . any 
9 5 of other pariſhes, or out of any pariſh within the county. 
43 El. c. 2. ſ. 3. 5 

T. 3 G. K. a Percivall. Order of ſeſſions, reciting 
that the pariſh is not able to maintain its own poor, nor 
any other pariſn within the hundred to contribute, there- 
fore the juſtices at the ſeſſions tax other pariſhes in an- 
other hundred within the ſame county. It was moved to 
quaſh it, and inſiſted that the ſtatute gives no authority 
to the ſeſſions to charge people out of the hundred, till 
two juſtices have inquired whether any pariſh in the 
hundred can contribute: The firſt application to be to 
two juſtices, and the ſecond to the ſeſſions. Parker Ch. 
J. I do not ſee, to what purpoſe it would be, for the two 
Juſtices to make an order, only to adjudge that no pariſh 
within the hundred is able to contribute, We will pre- 
ſume the ſeſſions is ſatisfied of that, and if the two juſtices 
mould make ſuch an adjudication, yet the ſeſſions muſt 
inquire into the truth of it; and if no order appears, 
which charges any pariſh within the hundred, it is a ſuf- 
ficient ground for the ſeſſions to act. If the two juſtices 
had charged any pariſh within the hundred, that would 
have ſtopped the ſeſſions from proceeding ; and the ſuffi- 
ciency of the hundred depends on this, whether two juſ- 
tices have ever charged the hundred. If the ſaid hun- 
dred ſhall not be thought by the ſaid juſtices able, — that is, if 
the two juſtices do not adjudge it ſo. If two juſtices 
ſhould adjudge the hundred not able, yet if other twa 
Juſtices adjudge the contrary, their charge would be good, 
and the ſeſſions be ouſted of their juriſdiction, notwith- 
ſtanding the firſt adjudication, Eyre J. Here are two ju- 
riſdictions, that of the two juſtices, and that of the ſeſ- 
fions, and both are original juriſdictions. They are dif- 
ferent in all reſpects, for the two juſtices have no power 
out of the hundred, nor the ſeſſions within it. T er 


Ss APES ds i MIS. 
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need be no appeal from an adjudication of two juſtices, 
for that would be to appeal from a nullity. And the or- 
der was confirmed. Str. 56. 


111. How far parents and children are liable to maintals 
each other. 


I. The father and grandfather, mother and grandmother, parents and ct» 
and children of every poor, old, blind, lame and impotent per- wer mutually 
fon, or other poor perſon not able to work, being of a ſufficient . 


ability, ſhall at their own charges relieve and maintain every 
ſuch poor perſon, in that manner, and according to that rate, 


as by the juſtices of that county where ſuch ſufficient perſons 


dwell in their ſeſſions ſhall be aſſeſſed ; on pain of 20s. a month. 
3 El. c. 2. f. 7» | | 


Thich penalty ſhall go to the uſe of the poor of the ſame pa- 


riſb, and be levied by ſome or one of the churchwardens or 
overſeers, by warrant from two ſuch juſtices (1 Q.) by di- 


treſs; or in defect thereof any two ſuch juſtices may commit 
the offender to the common gaol, there to remain without bail er 
mainprize, till the ſaid forfeitures ſhall be paid. 1. 2, II. 


Father and mother] T. 9 An. Q. and Clentham. It was 
moved to quaſh an order upon the father in law, to main- 
tain his wife's daughter, his wife being dead. By the 
whole court; The huſband ought to provide for the 
daughter in law during the wife's life, in the right of his 
wife; but when the wife dies, the relation is diflolved, 
and he is not by any means obliged to provide for the 
daughter in law after her mother's death. Foley 39. 

F. 10 An. Q. and St. Botelph's Aldgate. The fingle 
queſtion was, Whether the huſband ſhall be chargeable 
to maintain his wife's children by a former huſband : And 
it was reſolved, he was, during the wite's life, in her right; 
but not after. Foley 42, Wag x, | 

There was an order upon the mother, who was married 
to a ſecond huſband, to maintain her children which ſhe 
had by the former huſband : But by the court, a feme 
covert cannot be charged, but they ought to have charged 
her huſband. Foley 44. | 

M. 7 G. 2. K. and Dempfin. It was moved to quaſh 
an order upon the father to pay a certain ſum weekly to 
his ſon's wife, his ſon having run away from her as ſoon 
as he married her, and ſhe having had a ch Id in the mean 
time. To this order two exceptions were taken; Firſt, 

5 that 


*M 


A - e P * * 0 * 
* J * — * > , 
7 e CEN N moths 2 IS net 22 - 
N K « . +; : 
„„ — — —— ey * 
— _ — POST „ Os 5 — een — > 2 a 8 a - 
— = nn * 2 — gnat tins 1 W ak Lo IE 2 0 — N | — — 
8 ai 0 - boy — EI £46 Serra 4 of 
— - " t ng, * w/ ng 2 — 8 2295 
rr FIRE ITE Oy EN — — — — Uh LI MG 9m, A 
re gr TENN Ky Dries — : 1 . 
5 — p — 6 — — n 1 


. lune 
r 
. & Nn 
— N — 
es. el 


"£4600 
4 


FFK ͤ ˙¹ AQ IT ae it Dee ä —— — 
— — — — % —- . 2, „ 4 — — * 5 


496 


Pooꝛ. (Rate.) 


that it appears the ſon's wife was an adultereſs; and there- 


ſore the huſband himſelf would not have been bound to 


maintain her, much more the huſband's father could not. 


To this it was anſwered, and allowed by the court, that 


whatever effect this act of the wife might have upon the 
Whſband, it could not have any upon the pariſh. Se- 
condly, it was objected, that the ſtatute extends only to 
natural relations, and for this purpoſe was cited the caſe 
of K. and MAunden (hereafter following) : and the court 
was of opinion that this objection was fatal, and that the 
act doth not extend to relations in law. 2 Barnardiſt. 


329, 364. Note, Sir ohn Strange in his report of this 
Caſe lays, that the order was for the father to maintain 
the ſon's wife, after a divorce a ORs et thoro for adultery. 


Str. 955. 


Grandfather and grandmother] 2 7 2 K. and Reeve. 
The reputed grandtather or grandmother are not within 
the ſtatute; for a baſtard is filius populi. 2 Bulſtr. 344. 

H. Cha. Gerard's caſe, If a man marries a grand- 


mother, and has an eſtate with her in marriage; for this 


eſtate he ſhall be charged to be contributory towards the 
relief and maintenance of the grandchild, within the 
meaning of this ſtatute: but otherwiſe it ſhall be, if he 


has not any eſtate or advancement by his marriage with 


her. By Hhitlocte and Croke juſtices—But by Croke J. 
He ſhall be charged with keeping the ranch Ng during 
the life of the orandmother his wife; and if ſhe Mes, he 


| ſhall not be charged after her death. 2 Bulſir. 340. 


But by Holt Ch. J. If the wife dies, he muſt maintain 
the grandchildren, though the relation be determined. 
And he ſaid, that in Gerard's caſe, who married the grand- 
mother of a poor perſon, though ſhe died, and ſo the re- 
lation was determined, yet the ſtatute was to be con- 
ſtrued by equity, and that he was a grandfather within 
the ſtatute. Comb. 321, 405. 

But in the caſe in 2 Bulſir. 346. it does not appear 
that the grandmother was dead; nor is there any reſolu- 
tion, the judges differing in their opinions. Vin. Poor, 
A. vol. 16. page 417. 

And though the father be living, yet if he be unable, 
the grandfather being of ability, may be compelled to 
keep the grandchild, and alſo to pay fo much money as 

the juſtices ſhall think reaſonable for the time 222 AA. 
b An, Q and Joyce, Vin, Poor C. 3. 
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And children] T. 5 G. X. and Munden. Order, reciting 
that Munden had a good fortune with his wife, and that 


her mother was poor, therefore he is ordered to provide 
for her. By Pratt Ch. J. The caſes which have hither- 


to been, were either where the judges were divided, or 


the matter came not directly in queſtion, or was only a 
caſe at the judge's chamber. It never came judicially 
before the whole court till now. And as it is res integra, 
on conſideration we are all of opinion, that the ſon in 


law is not bound, either within the words or intent of 


the ſtatute, which provides only for natural parents. By 
the law of nature, a man was bound to take care of his 
own father and mother. But there being no temporal 
obligation to inforce that law of nature, it was found ne- 
ceſſary to eſtabliſh it by act of parliament, and that can 
be extended no farther than the law of nature went be- 


fore, and the law of nature doth not reach to this caſe. 


And the order mult be quaſhed. Str. 190. But it doth 
not appear from this report, whether the wife was alive 
or dead: Perhaps ſhe might be dead, and thereby the re- 
lation determined. 


In the cale of Fain and Spert, K B HC 


ſaid, that the word children in the ſtatute extends to grand- 
children; becauſe there is the ſame natural affection. 
(Caſes of S. 210. | 

But no caſe hath occured, wherein the ſame hath been 
judicially determined. And perhaps there may be {ome 


doubt as to this point. Natural affeftion deſcends more. 


ſtrongly than it aſcends, And it is obſervable, that 
whereas the ſtatute of the 39 El. c. 3. did only enact, 
that parents and children ſhould mutually maintain each 


other, this ſtatute of the 43 El. inlarging this branch, 


extends it to grandfathers and grandmothers, but doth not 
ſpecify grandchildren; by which it may ſeem, that the 
parliament did not intend, that the obligation ſhould 
extend to them, | 


Of every poor, old, blind, lame, and impotent perſon, er 
other poor perſon not able to bt MA. 13 V. St. Andrews 
Underſhaft and Jacob Mendez de Breta. The defendant 
being a jew, had an only daugther, who was converted 
from judaiſm, and embraced chriſtianity. Whereupon 
the detendant turned her out of doors, and refuſed to al- 
low her any maintenance. On complaint to the ſeſſions, 
they reciting that ſhe was the daughter of the defendant, 
and that he was a man able to maintain her, made an or- 

Vol. III. IT der 
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der that the defendant (being very rich) ſhould allow 
her 208. a month. But becauſe they did not alledge that 
ſhe was poor, or likely to become chargeable, the order 
was quaſhed. L. Raym. 699. | 

E. 1G. X. and Gulley. It was moved to quaſh an or- 
der of ſeſſions. The order ſet out, that one Mary Gulley 
was in a poor deſtitute condition, and that her father was 
able to maintain her, and therefore they make an order 
upon him to allow her 2 8. 6d. a week till further order. 
ObjeCted, It did not appear that ſhe was lame, blind, 


or unable to work; ſo that though ſhe was in a deſtitute 


condition, it might be becauſe ſhe would not work : And 
upon this exception the court quaſhed the order of ſeſ- 
ſions. Feloy 47. 


Being of a ſufficient ability] H. 12 An. Q. and Hallifar. 
Order for the father in law to pay ſo much a week to his 


daughter in law, was quaſhed, becauſe it was not ſaid 


that he was of a ſufficient ability. Caſes of S. 52. 


In that manner, and according to that rate, as by the ju- 
fiices of that county where ſuch ſufficient perſons dwell in their 


ſeſſions ſhall be aſſeſſed} E. 5 An. Jenkins's caſe. An order 
of ſeſſions was made, that the defendant ſhall pay 28. a 
week towards the ſupport of his father, till that court 


| ſhould order the contrary, Which was held good; be- 


cauſe it was indefinite, and no ſet time limited: and if an 
eſtate happened to fall to him, they might apply to the 
juſtices; otherwiſe, if a time was limited. 2 Salt. 


534- 


By the juflices of that county where ſuch ſufficient perſons 


awel!} Therefore if the child live in the county of Mid- 
dleſex, and be maintained by the pariſh there, and the 
grandfather lives in the county of Suffolk, the juſtices of 
Aiddiejex can make no order therein, but the juſtices of 
the county of Se muſt make order. 2 Bulft, 346. 


In their fe/ſions jhall be aſſeſſed] T. 9 An. Q. and Jones. 


There was an order for the grandmother to take care of 


her grandchildren, and by the order they ſend the grand- 
children to the grandmother. By the whole court, They 


cannot ſend the grandchildren to the grandmother ; but 
rhe juſtices ought to have made a rate upon the grand- 
mother of ſo much a week. Foley 41. Er 

And it is ſaid, that in the order of ſeſſions it ought to 
appear, that the party to be relieved is become charge- 
able to the pariſh ; for unleſs he be ſo, the pariſh has no 
ground 
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ground of complaint. Vin. Poor. C. 7. K. and Trip- 
Ping. | 


On pain of 205. a month fo be levied by diftreſs] T. 
32 & 33 G, 2 K. and Robinſon, The defendant was 


indicted for refuſing to obey an order of ſeſſions, for 
maintaining his two infant grandchildren, - It was mo- 


ved in arreſt of judgment; and urged, that this is a new 


offence ; and where a ſtatute creates a new offence, and 


gives a particular penalty, and a ſpecific method of reco- 


vering the ſame, that courſe ought to be purſued, and 
the party ſhall not be puniſhed by indictment. By lord 
Mansfield chief juſtice : The rule is certain, that where 


a ſtatute creates a new offence, by prohibiting and ma- 


king unlawful any thing which was lawful before, and 
appoints a ſpecific remedy againſt fuch new offence, by 
a particular fanction and particular method of proceed- 
ing, that method muſt be purſued, and no other : But 
where the offence was antecedently puniſhable by a com- 
mon law proceeding, and a ſtatute preſcribes a particu- 
lar remedy by a ſummary proceeding ; there, either me- 


thod may be purſued, and the proſecutor is at liberty to 


proceed either at common law, or in the method pre- 
fcribed by the ſtatute, becauſe there the ſanction is cumu- 
lative, and doth not exclude the common law puniſh- 
ment. In the preſent caſe, a remedy exiſted before the 
ſtatute of the 43 El. For diſobedience to an order of ſeſ- 
fions is an offence indiftable at common Jaw. So that 
here are two remedies z one, to proceed by way of in- 
dictment for diſobeying the order, where the weekly pay- 
ment is neglected or refuſed to be made; the other, to 
diſtrain for the 20s. penalty after neglect of payment for 


2 month. The former method has been taken in the 
preſent caſe: And there is no doubt bur that an indict- 
ment will lie for diſobeying an order of ſeſſions. And 


the court were unanimouſly of opinion, that the judg- 
ment ought not to be arreſted. Burrow, Mansfield» 
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2. Whereas ſometimes men run away, leaving their wives parents running 


and children, and ſometimes women run away, leaving their away. 
children upon the charge of the pariſh, although ſuch perſuns 


have ſome eſtates which ſhould eaſe the pariſh if their charge, 
in whole or in part; It ſhall be lawful for the churchwardens 
er overſcers, where any ſuch wife, child, or children ſhall be 


fo left, on application to, and by warrant or order of two Ju- 
Hices, to take and ſeize ſo much of the goods and chatteis, and 
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receive ſo much of the annual rents and profits of the lands and 
tenements of ſuch huſband, father, or mother, as ſuch two ju- 


ſlices ſhall order and direct, towards the diſcharge of the pa- 


riſb or place where ſuch wife, child, or children are left, for 
the bringing up and providing for ſuch wife, child, or chil- 
dren; which warrant or order being confirmed at the next 
guarter ſeſſions, it ſhall be lawful for the juſtices there, to make 
an order for the churchwardens or overſeers, to diſpoſe of ſuch 


goods or chattels by ſale or otherwiſe, or ſo much of them, for 


the purpoſes aforeſaid, as the court hall think fit, and to receive 
the rents and profits, or ſo much of them as ſball be ordered 
by the ſaid ſeſſions, of his or her lands and tenements for the 
purpeſes aforeſaid. 5 G. c. 8. ſ. 1. 

And the ſaid churchwardens and overſeers ſhall be account- 
able to the juſtices at the quarter ſeſſions for all ſuch money as 
they ſhall ſo receive. ſ. 2. | 

And further to compel huſbands and parents to main- 
tain their own families, the law hath. alſo provided, that 
all perſons running away out of their pariſhes, and leavin 
their families upon the pariſh, ſhall be deemed and ſuffer as 
incorrigible rogues, 7 J. c. 4. 1. & 
And if a perſon doth but threaten to run away, and 
leave his wiſe or children upon the pariſh ; he Hall, on 
conviclion, before one fuſtice by confeſſion, or oath. of one wit- 
neſs, be committed to the houſe of correction, for any time not 
exceeding one month, 17 G. 2. C. 5. 


And by the 7 J. c. 4. Fany manor woman ſhall threaten 


to rum away and leave their families upon the pariſh, and the 
fame be proved by two witneſſes on eath before two juſtices f | 
that diviſion; the perſon fo threatening ſhall be ſent to the 
houſe of correfion (unleſs be can put in ſufficient ſureties for 
the diſcharge of the pariſh) there to be dealt with as a flurdy 


and wandering rogue, and to be delivered at the ſeſſions, and 
not atherwije. ſ. 8. | 8 
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Form of an order to ſeize the goods, and receive 


the rents of the lands, of parents or huſbands 
having run away. 


7 


To the churchwardens and overſeers of 
Weſtmorland. 0 the poor of the pariſh of in the 
| ſaid county. 


W HE RE As it appears unto us ꝛbhoſe names are here- 

unto ſet and ſeals affixed, two of his majeſty's juſtices 
of the peace for the ſaid county, as well upon the complaint 
and application of the churchwardens and overſecers of the poor 
of the pariſh of aforeſaid, in the county aforeſaid, as 
upon due proof upon oath before us made, that A. O. late of 


the pariſh f. aforeſaid, in the county afore/aid, yeo- 
man, hath gone away from his place of abode at 


in 
the pariſh aforeſaid, into ſome other county or place, and hath 
left his wife, and ———thur children, upon the charge 
of the pariſh of ——aforeſaid, the place of their laſi legal 


ſettlement, and that the ſaid A. O. hath ſome eſtate whereby 


to eaſe the ſaid pariſh of their ſaid charge, in whole or in part; 
We do hereby authorize and con mand you the ſaid churchwar- 
dens and overſeers of the poor cf the pariſh 0 —— afore- 
faid, to take and ſeize and 2d, and to 
receive the annual rents and profits of the lands and tenements 
of him the ſaid A. O. at ——— aforeſaid, for and towards 
the diſcharge of the ſaid pariſh, for the providing fer and 
bringing up of his ſaid wife and children: And with this 


warrant you are to appear, at the next quarter ſeſſions of the 


peace to be halden for the ſaid county, and certify then and 


there what you ſhall have done in the execution hereof. Given 
under cur hands and ſeals, at in the ſaid county, the 
— day o/ — in the year 


FOR the further maintenance of the poor, there are 


many fines and forſeitures payable to their uſe; as for 


ſwearing, drunkenneſs, deſtroying the game, and in many 
other inſtances, which are to be found under their 
proper titles, 


And alfo parts of waſtes, woods, and paſtures may be 
incloſed for the growth and preſervation of timber and 
underwood for their relief; as is ſet forth under the title 


Mood. 
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Poor to be man- I. By the ſeveral ſtatutes all along, the poor were to 


tained within 
their own pa- 
tiſhes. 


Order to be 
taken therein. 


Pooz, (Relief) 
V. Of the relief and ordering of the poor. 


reſort or be ſent to their own pariſhes to be relieved ; and 


there ſeemeth to be no power given to the churchwardens 


and overſeers, by any ſtatute now in force, (except in 
the caſe of certificate perſons, and of contracting as is 
herein after mentioned) to relieve any perſons out of their 


own pariſh, much leſs any obligation upon them to ex- 


erciſe that part of their office out of their own juriſdic- 
tion. | 


And in the caſe of Clypton and Raviflock, E. 11 An. It 
was adjudged as follows: There was an order reciting, 


W hereas John Saunderſon and his wife are laſt ſettled in 
Clypton ; theſe are to order you the churchwardens of 
Clypton, to repair to the pariſh of Raviſlocł, and to re- 
lieve them, being ſo ſick that they cannot be removed. 


By the court; The juſtices have no authority to ſend for - 


officers out of another pariſh, but the pariſh where the 


poor reſide are bound to maintain them as long as they 
continue with them. And by Powell J. although they be 


not pariſhioners, yet they are to be relieved till they are 
carried to their own pariſh. Caſe of S. 49. 


2, By the 43 El. c. 2. The churchwardens and over ſeers, 


with the conſent of two juſtices (1 Q.) ball take order from 
time to time, for ſetting to work the children of all ſuch whoſe 
parents ſhall not by the ſaid churchwardens and overſcers, or 
the greater part of them, be thought able to keep and maintain 
their children; and for ſetting to work all ſuch perſons, mar- 
ried or unmarried, having no :neans to maintain them, and 
uſing no ordinary and daily trade; and for the neceſſary relief 
of the lame, impotent, old, blind, and ſuch other among them 
being poor, and not able to work, ſ. 1. 2 
Aud the ſaid juſtices, or one of them, fhail ſend to the houſe 
of correction, or common gaol, ſuch as ſhall not employ them- 
ſelves to work, being appointed thereunta as aforeſaid. 1. 4. 


Poor, and not able to work] H. 3 G. K. and the inha- 


bitants of Highroortb. There was an order to pay 3s. 
weekly to a poor perſon, by the pariſh of Highworth, fo 
long as he ſhould continue poor. It was objected, that by 
the ſtatute it ought to appear that they are poor and im- 
potent. Parger Ch. J. I favour theſe orders as much 
as I can, becauſe no body takes care to draw them up for 
the poor. But it muſt be quaſhed, Str. 20, 

= | On 


+ o 


Vooꝛ. (Relief.) 
On the authority of this caſe, E. 3 G. XK. and Stoke- 
gurſey, an order was quaſhed for the ſame fault. So E. 


ey X. and Tipper, an order to maintain a daughter in 
aw. id, ; 


For the neceſſary relief.] E. 1 G. 2. K. and Colbitch. An 
order of ſeſſions was made upon the overſcers of this pa- 
riſh, that they ſhould pay a ſurgeon his bill for curing cer- 
tain poor under their care. The court ſaid, that the ſeſ- 
ſions have no power to make ſuch orders; and ſo quaſhed 


it. 1 Barnaraift. 46. 


M. 6 G. 2. K. and Moodſterton. An order was made 
by two juſtices upon the officers of the pariſh of J/od/ter- 
ton, for paying 57. upon account of a poor inhabitant 
of that pariſh when he was in gaol, and likewiſe for pay- 
ing a ſurgeon's bill that was due upon his account; which 
order was confirmed at the ſeſſions. It was moved to 
quaſh theſe orders. And upon ſhewing cauſe, it was 
urged, that the juſtices have only power to order pariſh 
officers to relieve a poor inhabitant where it is fit he 
ought to be relieved. But in the preſent caſe, the pariſh 
officers have actually given the party relief. They em- 
ployed a ſurgeon, and a nurſe, to take care of him. The 
ſurgeon and nurſe have a proper remedy by way of action 
againſt the officers ; and the juſtices have no pretence to 
interfere in this matter. And the court were of opinion 
that theſe orders ſhould be quaſhed. 2 Barnardiſt. 207, 
247 | 


limits, wherein ſhall be more juſtices than ene; and where no 
more ſhall be than one, with the aſſent of that one juſtice, ſet 
up and uſe any trade, miſtery or occupation, enly far the ſet- 
ting on work and better relief of the poor, 1. 22. 
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3. By the 3 C. c. 4. The churchwardens and overſcers may, Setting up 
by the conſent of two juſtices (1 Q.) within their reſpective trades. 


4. The churchwardens and overſeers, or the greater part of Erecting cor- 


them, by the leave of the lord of the manor, whereof any ta 


waſte or common within the pariſh is parcel, and on agreement 
with him made in writing, under his hand and ſeal; or 
otherwiſe, according to any order to be ſet down by the juſtices 
in ſeſſions, by like leave and agreement of the lord in writing 
under his hand and ſeal, may build in fit and convenient places 
of habitation in ſuch waſte or common, at the charge of the 


 fariſh, or otherwiſe of the hundred or county as aforeſaid, to 
bie rated and gathered in manner before expreſſed convenient 


houſes of dwelling for the ſaid impotent poor; and may place 


inmates, or mare families than one, in one cottage or houſe, 


I 1 4 | notwith- 


ges. 
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Overſeers may 


contract for the 
maintenance and 


Pooꝛz. (Relief,) ; 
mtwith landing the Patute of the 31 El. Which cottages, or 
place for inmates, Hall not be employed for any other habita- 
tion, but only for impotent and poor of the u pariſh placed 
there by the . and overſeers. 43 El. c. 2. 1. 5. 


5. It ſhall be lawful for the churchwardens and over ſcers, 
in any pariſh, townſhip, or place, with the conſent of the ma- 


employment of Jer part of the pariſhioners or inhabitants, in veſtry, or other 


the poor, 


pariſh or publick meeting fer that purpoſe aſſembled,” or of ſo 
many of them as ſhall be ſo aſſembled, upon uſual notice thereof 


fir/! given, to purchaſe or hire any houſe or houſes, in the ſame 


pariſh, totunſbip, or place, and to cantract with any perſon 
or perſons for the lodging, keeping, maintaining, and employ- 
ing any or all ſuch por in their reſpective pariſhes, townſhips, 
er places, as ſhall deſire to receive relief er collection, and there 
fo keep, maintain, and employ all ſuch pcor perſons, and take 


the benefit of the werk, labour, and ſervice of any ſuch poor 
perſons, Who ſhall be kept er maintained in any ſuch houſe or 


houſes, for the better maintenance and relief of ſuch poor per- 
ſons, who ſhall be kept or maintained. And if any poor per- 
fon fſha'l refuſe to be loriged, kept, or maintained, in ſuch 
houſe or honfes, he ſhall te put out of the pariſh Bo, and jhall 

not be intitled to receive relief from the churchwardens and 
north .. 

AT. 7 G. 3 K. and Carliſle, The defendant was in- 
dicted for diſoteying an order of ſeſſions. The caſe was, 
Jane Carr the pauper, having been delivered of two ba- 
ſtard children, wes in 1704 taken into the poor houſe of 
the pariſh of Sz. Mary's in Carliſle, which had been there 
eſtabliſhed according to the 9 C. c. 7. There ſhe and 


her children were maintained for a year and an half, 


Then the pariſh officers agreed to allow her one ſhilling 


a week, towards the mentiinance of herſelf and chil- 
dien. After {ix months they refuſed to continue the pay- 
ment, but offered to take her and her children again into 
poor houſe. She prayed them to take one child, and ſaid 
ſhe would take care of the other. That being refuſed, 
ſhe offered to take ſixpence a week. But the pariſh of - 
ficers perſiſted in giving her no relief, unleſs ſhe would 
come again into the poor houſe, Whereupon ſhe appli- 
ed to the general quarter ſeſſions for the county of Cum- 
berland ; who made an order on the churchwardens and 
overſeers to pay her one ſhilling a week, towards the 
mentainance of herſelf and her two baſtard children, 
until further order. She ſerved the defendant, being one 
of the overiccrs, with the order; and demanded payment, 

which 


JJ OE OE IE EE i | 


of ſuch weekly allowance. 


 Poo!, (Relief) 
which he refuſed, but at the ſame time offered (as he had 
done ſeveral times before the obtaining the ſaid order) 
to take her and her children into the poor houſe. The 
queſtion ſaved at the aſſizes for the opinion of the judges 
was, whether under theſe circumſtances the defendant 
was by law impowered to refuſe payment of ſuch weekly 
allowance. And the caſe being Jaid before the judges, 
they were all of opinion, upon conſidering the words of 
the ſtatute, that under the circumſtances of this caſe, 
the defendant was by law impowered to refuſe payment 
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6. And where any pariſh or townſhip ſhall be tao ſmall to Ty or more 


purchaſe or hire ſuch houſe or houſes, it ſpall be lawful for two places may join, 


or more ſuch pariſhes, townſhips, or places, with the conſent 
of the major part of the pariſhioners or inhabitants of their 
reſpective pariſhes, townſhips. ar places, in veſiry or other 


pariſb or publick meeting for that purpoſe aſſembled, or of ſo 


many of them as ſhall be ſo aſſembled, upon uſual notice there- 
of firft given, and with the approbation of any juſtice of the 
peace dwelling in or near any ſuch pariſh, townſhip, or place, 


ſignified under his hand and ſeal, to unte in purchaſing, hiring, 


or taking ſuch houſe, for the lodging, keeping, and maintain- 
ing of the poor of the ſeveral pariſhes, townſhips, or places 
fo uniting, and there to keep, maintain, and employ the poor 
of the reſpective pariſhes, townſhips, or places ſo uniting, and 


to take and have the benefit of the work, labour, or ſervice of 


any poor there kept and maintained, for the better mainte- 
nance and relief of the poor there kept, maintained and employ- 
ed; and if any poor in the reſpective pariſhes, townſhips, or 
places ſo uniting, ſball refuſe to be lodged, kept, and maintain- 
ed in the houſe hired or taken for ſuch uniting pariſhes, town- 
ſhips, or places, he ſhall be put out of the collection book, and 
not intitled to aſe relief: Tt 

And it fhall be lawful for the churchwardens and over ſeers 
of any pariſh, tewnſhip, or place, with the wig of the ma- 
Tor part of the pariſhianers or inhabitants of the ſaid pariſh, 
townſhip, or place, where ſuch h:uſe or houſes ſhall be pur- 
chaſed or hired for the purpoſes aforeſaid, in veſiry or ether pa- 
Tiſh or publick meeting for that purpaſe aſſembled, or of ſo ma- 


ry of them as ſhall be ſo aſſembled, upon uſual notice thereof 


firſt given, to contract with the churchwardens and averſeers 


of any other pariſh, townſhip, or place, for the haging, 
maintaining, or employing of any poor perſon or perjons of ſuch 


other pariſh, townſhip, or place, as to them ſhall ſeem meet; and 


if any poor perſon of ſuch other pariſh, tawnſhip, or place, 
all 
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Pooz. Relief) 


ſhall refuſe to be lodged, maintained, and employed in ſuch 


houſe or hauſes, he ſhall be put out of the collection book, and 


not be intitled to have relief: Provided that no poor perſon, his 


Perſons relieved 
to be entered in 
2 book, 


Na others to be 
relieved, but by 
order of the juſ- 
tices, 


apprentice, or child, ſhall acquire a ſettlement in the pariſh, 
town, or place, to which he ſhall be removed by virtue of this 
act; but his and their ſettlement ſhall be and remain, in ſuch 
pariſh, town, or place, as it was before removal. 9 G. c. 7. 


4. 


wherein the names of all perſons who receive collection ſhall be 
regiſtred, with the day and year when they were firſt admitted 
to have relief, and the occaſion which brought them under that 


neceſſity : and yearly in Faſter week, or as often as ſhall be 


thought convenient, the pariſhioners ſhall meet in the veſtry or 
other uſual place of meeting in the pariſh, before whom the 
book ſhall be produced, and all perſons receiving collection to be 
called over, and the reaſons of their taking relief examined, 
and a new liſt made and entred of ſuch perſons as they ſhall 
think fit and allow to receive collection. 3 W. c. 11. 
ſ. II. | ; 

8. And no other perſon ſhall be allowed to receive collection 


at the charge of the pariſh, but by authority under the hand of 


one juflice refiding within ſuch pariſh, or (if none be there 


dwelling) in the parts near or next adjoining, or by order of 


the juſtices in ſeſſims, except in caſes of peſtilential diſeaſes, 
Plague, or ſmall-pox, for ſuch families only as ſhall be there- 
with infected. 3 W. c. II. ſ. II. 

And no juſtice fhall order relief to any poor perſon, until 
oath be made before him of ſome matter, which he ſhall judge 
to be a reaſonable cauſe for having ſuch relief; and that the 
fame perſon had by himſelf, or ſome other, applied for relief 
to the pariſhioners at ſome veſiry er other puhiick meeting, or 
10 two of the overſeers, and was by them refuſed to be relieved ; 
and until ſuch juſtice hath ſummoned two of the overſcers to 


ſhew cauſe why ſuch relief ſhould not be given, and the perſon 


fo ſummoned hath been heard or made default to appear. 9g G. 
8. J. 1. 1: | 

* the perſon whom ſuch juſtice ſhall think fit to order to 
be relieved, ſhall be entred in ſuch book, as one of thoſe who is 
to receive collection, as long as the cauſe for ſuch relief conti- 
nues, and no longer. And no officer ſhall (except upon ſud- 
den and emergent occaſions) bring to the account of the pariſh, 
any money he ſhall give to any poor perſon who is not regi/ired 


in ſuch book, as a perſon intitled to receive collection; on pain 


of 5 1. by diftreſs, by warrant of too juſtices, who ſhall have 
2 examined 


7. There ſhall be provided and kept in every pariſh, a book 


f. p Dont OO © es 
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examined into and found him guilty of ſuch offence ; which ſaid 
ſum ſhall be applied to the uſe of the poor by direction of the ju- 
ſlices. 9 G. c. 7.1. 2. | | 
; 9. Moreover, Every ſuch perſon as ſball be upon the col- Perſons relieved 
leftton, and receive relief «f any pariſh or place, and the wife to be badged, 
and children of any ſuch perſon cohabiting in the ſame houſe ( ſuch 
child only excepted, as ſhall be by the churchwardens and ouer- 
ſeers permitted to live at home, in order to attend an impotent 
| | and helpleſs parent) ſpall upon the ſhoulder of the right ſleeve 
of the uppermoſt garment, in an open and viſible manner, wear 
| a large Roman P, together with the fir/t letter of the name of 
the pariſh or place, whereef ſuch poor perſon is an inhabuant, 
cut either in red or blue cloth, as by:the churchwardens and 
overſeers ſhall be directed. And i any ſuch poor perſon ſhall 
neglect or refuſe to wear any ſuch badge or mark, it ſhall be 
lawful for one juſtice to puniſh ſuch offender, either by order- 
| ing his allowance to be abridged, ſuſpended, ir withdrawn, or 
otheruwnſe by committing him to the houſe of correction, to be 
whipt and kept to hard labour, not exceeding 21 days; And 
if any churchwarden or overſeer ſhall relieve any ſuch poor per- 
fon, not wearing ſuch badge, and be thereof convicted on 
oath of one witneſs before one juſtice, he ſhall forfeit 20s. by 
diſtreſs, half to the informer and half to the poor. 8 & 9 W, 
C. 30. 1. 2. | | | £5 | 
10. By the 24 G. 2. c. 40. No ſpirituous liquors ſhall Spirituous li- 
be fold or uſed in any workhouſe, or houſe of entertainment for quors not to be 
pariſh poor ; as is ſet forth more at large, in the article es wes 
relating to ſpirituous liquors, under the title Exciſe, : 


— Yay ww 


THE abovementioned ſtatute of the 9 G. c. 7. hath 
been very beneficial in practice ; but the matter ſeemeth 
at length to have been carried too far; the overſeers in 
many places having found out a method, of contractin 
with ſome obnoxious perſon, of ſavage diſpoſition, for 
the maintenance of their poor: not with any intention 
of the poor being better provided for, but to hang over 
them in terrorem, if they will not be ſatisfied with the 
pittance which the overſeers think fit to allow them. 
And one ſuch taſkmaſter oftentimes undertakes for the 
poor of ſeveral pariſhes or townſhips. But the juſtices 
have power, by with-holding their aflent, to prevent any 
bad uſe being made of this kind of traffic. | 


Oath 1 
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= ſaid pariſh, to appear before me on 


Pooꝛ. (Relief.) 


Oath of a poor perſon wanting maintenace. 


P. of — 


maketh oath, that he is very poor and impotent, 
and not able to provide for himſelf and his family, and that on 
laft he did apply for relief to the pariſhioners of the 
ſaid pariſh at a veſiry, (or other publick) meeting [or, to 
two of the overſeers of the poor of the ſaid pariſh] and 


_ was by them refuſed to be relieved. 


5 | : | | A. 5 


Taken and made before me one of his 
majeſly's juſtices of the peace for 
the ſaid county, the — day of . 
— 3s 8 F. 


Warrant thereupon to ſummon the overſeers. 


To the conſtables of —1n the pa- 
Weſtmorland. riſh of —— in the ſaid county, and 


to every of them, 


W HERE AS A. P. of your pariſh hath this day made 

oath before me —one of his majeſly's juſtices of the 
peace in and for the ſaid county, that he the ſaid A. P. is 
very poor and impotent, and not able to provide for himſelf 
and his family; and that he the ſuid A. P. did on laſt ap- 
pl to the pariſhioners of your ſaid pariſh at a vet ry (or other 
publick) meeting [or, 10 A. B. and C. D. two of the ver- 


ſcers of the poor of the ſaid pariſh] and was by them refuſed to 


be relieved : Theſe are therefore to require you in his ſaid ma- 
Jeſty's name, to ſummon two of the overſeers of the poor of the 


— in in the ſaid county, at the hour 6 —7N 
the forenoon of the ſame day, to ſhew cauſe why relief ſhould 
not be given to the ſaid A. P. And be you then there with 
tbis precept, to certify what you ſhall have done in the execution 


hereof. Given under my hand and ſeal the— day of . 


l 


an 


GD AO: a — 


Order 


in the pariſh in the county of 


next at the houſe of 


= 


NJ. 
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A. P. the ſum of: 
his ſupport and maintenance, until ſuch time as they ſhall be 


Pooꝛ. (Relief. 


Order for maintenance. 


Weſtmorland. WW HEREAS A. P. of: 
of 

yeoman, hath made oath before me———one of his majeſly's 

juſtices of the peace for the ſaid county, that he the ſaid A. P. 

is very poor and impotent, and not able to work ; and that he 


in the pariſh 
in the ſaid county f 


the ſaid A. P. did on laſt apply for relief to the pariſhi- - 


oners of the ſaid pariſh of ———at a veſtry, (or, publick) 
meeting [or, to A. B. and C. D. two of the overſeers of the 
poor of the ſaid pariſh] and was by them refuſed to be relieved ; 
And whereas A. B. and C. D. overſeers of the poor of the ſaid 


pariſh, have been duly ſummined by me, to ſhew cauſe why re- 


lief ſhould not be given to the ſaid A. P. and have appeared 


before me in purſuante of ſuch ſummons, but have not made any 
ſufficient cauſe to appear as aforeſaid [or, but have made de- 


fault to appear before me according to ſuch ſummons:] I do 
therefore hereby order the churchwardens and overſeers of the 


poor of the ſaid pariſh, or ſome of them, to pay unto the ſaia 
weekly and every week, for and towards 


otherwiſe ordered according to law to forbear the ſaid allow- 
ance. Given under my hand and ſeal at — - in the ſaid. 
county, the day 0 | in the year 


Contract for maintenance. 


AE a publick meeting of the inhabitants of the pariſh of 
1 in the county of- -for that purpoſe aſſemble1 
upon uſual notice thereof firft given; it is contracted by and 
with the conſent of the major part of the ſaid inhabitants ſo 
aſſembled as aforeſaid, between A. B. and C. D. church- 
wardens, and E. F. and G. A. overſeers of the poor of the 
ſaid pariſh, of the one part, and A. M. of: in the ſaid 
pariſh, yeoman, of the other part; That he the ſaid A. M. 


Hall and will during the ſpace of one whole year to commence 


from next enſuing, at his own proper coſis and charges, 
in the houſe in which he now dwelleth, find, provide, and allow 
unto all ſuch poor people, as fhall be lawfully intitled to relief 
and maintenance from the ſaid pariſh, and. ſball be brought un- 
to him by the churchwardens or overſeers of the poor aforeſaid, 

or 
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| Po02, (Relief) 


er any of them, or by their or any of their ſucceſſors fer the 


time being, ſufficient lodging, meat, drink, cloathing, em- 
ployment, and other things neceſſary for their keeping and main- 
tenance: And that in conſideration thercof, the ſaid church- 
wardens and overſeers of the poor, and their ſucceſſors reſpec- 
tively, ſhall pay or caufe to be paid to the ſaid A. M. the ſum 
0 in equal proportions The ſaid A. M. to have 
moreover and take unto himſelf the benefit Z the ſaid poor peo- 


ples work, labour, and ſervice during the ſaid term. In wit- 


neſs wheresf the parties to theſe preſents have hereunto ſet their 
bands, the ——— day of - —. 


It may perhaps be requiſite to inſert a clauſe more par- 


ticularly with reſpect to the articles of cloathing ; ſetting 


forth in what condition they ſhall go, and in what con- 
dition be delivered back again. | 
As alſo, if they ſhall die; who ſhall be at the expence 
of burying them, and the like. ED, 
As allo, if they ſhall be refractory or ungovernable ; 
who ſhall be at the charge of ſending them to the houſe 
of correction, or otherwiſe reducing them to good beha- 
viour. | 

And other clauſes as there may be occafion. 

If two pariſhes or townſhips ſhall join in ſuch con- 
tracting, it will be neceſſary to inſert in the contract, the 
conſent of a juſtice of the peace; as thus, | 


by and with the conſent of the major part of the 
faid inhabitants fo afſembled as aforeſaid reſpectively, and alfo 
by and with the conſent of J. P. eſquire, one of his maje/ly's 
Juſtices of the peace for the ſaid county, dwelling in the ſaid 
pariſh o [or, near to the ſaid pariſhes, or townſhips 


74 


* 


And the aſſent of the ſaid juſtice may be indorſed there- 
on, as follows; „ 


1 eſquire, one of his majeſly's juſtices of the peace 
for the within mentioned county 0 and dwelling in the 
within mentioned pariſh of —— or, near to the within 
mentioned pariſhes, or townſhips of -] do conſent unto, 
allow, and approve of the within written contract. Given 


under my hand and ſeal the —— day of — 


VI. or 
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| Pooz, (Account.) 


VI. Of the overſeers account. 


SIT 


1. By the 43 El. c. 2. The churchwardens and overſeers Account. 


hall, within four days after the end of their year, and other 


over ſeers nominated, make and yield up to two juſtices (1 Q.) 
a true and perfect account of all ſums by them received, or ra- 
ted and aſſeſſed and not received, and alſo of ſuch flock as ſhall 
be in their hands, or in the hands of any of the poor to work, 


and of all other things concerning their office : And ſuch fums of 


money as fhall be in their hands, ſhall pay and deliver over to 
their ſucceſſors : And the ſubſequent churchwardens or overſeers, 
by warrant from two ſuch juſtices, may levy by diſtreſs, and 
2 of the offender's goods, the ſaid ſums or ſtock which ſhall 


2 behind on any account to be made; and in defect of ſuch dif< 


zreſs, two ſuch juſtices may commit him to the common gaol, 
there to remain without bail or mainprize, until payment of the 
ſaid ſum and flock - And alſo any ſuch two juſtices may commit 


ro the ſaid priſon, every one of the ſaid churchwardens and 


overſeers, which ſhall refuſe to account, there to remain with 
out bail or mainprize, until he have made a true account, and 


ſatisfied and paid ſo much as upon the ſaid account ſhall be 


remaining in his hands. ſ. 2, 4. 


And by the 17 G. 2. c. 38. It is enacted as follows: 


Te churchwardens and overſeers ſhall yearly, within fourteen 


days after other overſeers ſhall be appointed, deliver in to the 
ſucceeding overſeers a juſt account in writing, fairly entred in 


a book to be kept for that purpoſe, and ſigned by them, of all 


ſums by them received, or rated and not received; and alſo of 
all materials that ſball be in their hands, or in the. hands of 


ny of the poor to be wrought, and of all money paid by ſuch 
churchwardens and overſeers ſa accounting, and of all other 
things concerning their office; and ſhall alſo pay and deliver 
over all ſums of money and other things, which ſhall be in their 
hands, to the ſucceeding overſeers ; which account ſhall be we- 


rified by oath before one juſtice, who ſhall fien and atteſt the 


taking of the fame, at the foot of the account, without fee; 
and the ſaid books fhall be preſerved Ly the churchwardens and 
overſecers, in ſome publick or other place within the pariſh or 
townſhip ; and they ſhall permit any perſon aſfeſſed. or liable to 


be aſſeſſed, to inſpect the ſame at all jeaſmable times, paying 
6d. for ſuch inſpection; and ſhall upon demand give copies at 


the rate of 6d. for every three hundred words, and ſo in pro- 


portion. And if they ſhall refuſe or neglect to make and yield 
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Pooꝛ. (Account.) 
up ſuch account, verified as aforeſaid, within ſuch time, or 
Hall refuſe or neglect to pay over the money and other things in 
their hands; any two juſtices may commit them to the common 


. gaol, fill they /hall have given ſuch account, or ſhall have paid 


and yielied up ſuch money and other things in their hands as 
aforeſaid. * ſ. 1, 2. 5 . 5 

Churchwardens] M. 15 C. 2. K. and Pecke. The 
churchwarden was committed for refuſing to account for 
all monies received and diſburſed by him, and of all ſuch 


things as concern his office. But upon an Habeas corpus 


he was diſcharged; for if he be comnitted as overſeer, it 
mult be ſo expreſſed in the mittimus, although to be over- 
ſeer be annexed to the office of churchwarden, for the 
juſtices have no power over him as churchwarden. 1 
Keb. 574. 5 5 | 


Such money as ſhall be in their hands, ſhall pay and deliver 
over to their ſucceſſors] M. 8 G. 2. K. and the juſtices of 


Somerſelſpire. Mandamus to the juſtices, to grant a war- 
rant for levying 3ol. 17s. 11d. being the balance of the 


laſt overſeers account in ther hands, They return, that 


true it is there was ſuch a balance, but that the veſtry had 
ordered them to retain it, and employ an attorney to ſue 
for ſome charity money, and get it laid out for the benefit 
of the poor; that one Hung was ſo employed, and the 
balance exhauſted in fees, and that the overſeers had 
engaged to pay Young ; and for that cauſe they had refuſed 
to grant the warrant. But by the court, There muſt go 
a peremptory mandamus; for the ſtatute ſays, the balance 


ſhall be paid over to the new overſeers, under a penalty, 


and it is not in the power of the veſtry, to diſpenſe with 
the ſtatute, Str. 992. re 


Until he have made a true account] T. 2 W. The mayor, 
and churchwardens of Northampton. The mayor commit- 
ted the churchwardens, as overſeers of the poor, for re- 
fuſing to account, and the warrant of commitment con- 
cluded, until they be duly diſcharged according to law. The 
court held the commitment void; becauſe the warrant 
ought to conclude, there to remain until they ſhall account, 
as the ſtatute doth appoint. And the difference is, where 


a man is committed as a criminal, and where only for 


contumacy; for in the firſt caſe, the commitment muſt 
be, until diſcharged according to law; but in the latter, 
until he comply and perform the thing required; for in 
that caſe, he ſhall not lie till a ſeſſions, but ſhall be diſ- 
charged upon performance of his duty. Garth. 152 


2. And | 
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Pod. (Account.) 


2. And if any overſecr ſhall remove, he ſhall before his re- Overſeet reme- 
moval, deliver over, to ſome churchwarden or «other oer ſcer, 8 t dying. 


his accounts, verified as aforeſaid, with all aſſeſſments, books, 


papers, money, and other things concerning his office ; and if 


any overſeer ſhall die, his executors or admini/irators ſhall 
within 40 days after his deceaſe, deliver over all things con- 
cerning his office to ſome churchwarden or other cverſzer, and 


ſhall pay out of the aſſets all money remaining due, which he re- 


cerved by virtue of his fire, before any of bis other debts are 


paid, 17 G. 2. c. 38. ſ. 3. | . 
3. By the 43 El. c. 2. F any perſon ſhall find himſelf Appeal againſt 
aggrieved by any att done by the ſaid overſeers or juſices; he the account. 


may appeal to the general quarter ſeſſions, whoſe order therein 


ſhall bind all parties. 


And this power of appealing generally; doth not ſeem 
to be taken away by the ſtatute here next following; but 
the ſame being only in the affirmative, it ſeemeth that 
they may both ſtand together, and that the appeal may 
be upon either of the ſtatutes. | En 

And upon this ſtatute of the 43 El. the appeal is not 
limited to the ext ſeſſions, but may be at any time after, 

The other ſtatute abovementioned, with regard to this 
matter, is as follows: F any perſon ſhall have any materia 


cbjection to ſuch account or any part thereof, he may, giving 


reaſonable notice, appeal to the next ſeſſions; but iF reaſcnable 


notice be not given, then they ſhall adjourn the appeal io the 


next ſeſſions after; and the court may award coſts to either 
party, as in caſes of ſettlement by the 8 & NM. 17 G. 2. 
c. 38. f. 4. : 
80 han here is a power to award coſts, if the appeal 
is to the next ſeſſions; but if the appeal is upon the 43 
El. and not to the next ſeſſions, there is no power in ſuch 
caſe to award coſts, N | | 

And by the ſaid ſtatute of the 17 C. 2. c. 38. In all 
corporations or franchiſes, which have not four juſtices, perſons 


aggrieved may appeal, if they think fit, to the next county ſeſ= 
ſions. 1.5 


M. 4 4n. Q: and Hedges. On appeal upon the ſta- 
tute of the 43 El. againſt the allowance of the account 
by two juſtices, the ſeſſions ordered the overſeer to pay ſo 


much over, which they adjudged to be in his hands; and 


for not doing this, they committed him. But by the 
court: They ſhould have levied the arrears by diſtreſs 
and ſale, and in default of diſtreſs have committed him 
for the ſeſſions muſt execute their judgment, in the ſame 
manner as the two juſtices muſt do. 2 Salk, 533. 
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Pooꝛ. (Account.) 
T. 7 G. K. and Bartlett. An order made at the ſeſ- 


ſions relating to accounts of overſeers, was moved to be, 


quaſhed, becauſe it did not appear that the accounts had 
been before the juſtices out of ſeſſions, and they cannot 
come per ſaltum to the ſeſſions. On the other ſide it was 
ſaid, that it appeared there was an allowance, for the ap- 
peal is ſaid to be againſt the diſburſements and the allow- 
ance thereof, which the court will preſume was regular. 
But by the court, It doth not follow, that this was an 
allowance by two juſtices, for the pariſh might do it; and 
therefore for want of juriſdiction this order mult be 
quaſhed. Str. 983. 


Allowance of the account. 


Weſtmorland. 9 and alletbed (having been 
firſt figned and verified on oath by A. B. 
bnd C. D. hurchwas dens, and E. F. and G. H. over ſeers 


of the poor) by me one of his majefry s juſtices Y the peace in 
and for the ſaid county, the day of - . 


VII. Penalty of overſeers for the neglect of 
their duty. 


x. In general, Over/e2rs being negligent in their e, 2 
forfeit for every default 20 6. to the por, to be levied by one of 
the churchwardens or overfecrs, by warrant of two juſtices 


(1 Q.) by diſtreſs ; or in defee? thereof, any 1000 fuch juſtices 


may commit the offender to the common gaol, there to remain 


without bail or mainprize, till the ſaid forfeiture ſhall be paid. 


,. 11. 


2. And by the 17 C. 2. c. 38. Any pariſh officer neg- 
lecting to obey any directions of that ac, being convicted thereof 


on cath before two juſtices, in two kalendar months after the 


effence committed, all forfeit not exceeding 5 I. nor leſs than 
40 8. ta the pror, by diſtreſs. 1. 14. | 

And in all actions to be brought in the courts 16 of Weſt- 
minſter, or at the aſſizes, for the recovery of any ſum miſpent 
or taken to their own uſe by the churchwardens or overſeers, the 
evidence of the pariſhioners, other than ſuch as receive alms, 


Hall be admitted, 3 W. c. 11. ſ. 12. 
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Pooꝛ. (Indemnity.) 


VIII. 1 of overſeers in the perform- 
ance of their duty. 


r. % i „ 12 If any action be 
""—_ againſt any overſeer, or other perſon which in his aid, 
or by his commandment, ſball do any thing concerning his office, 
he may plead the general iſſue, and if he recovers, he ſhall have 
double cofts : And ſuch action ſhall be laid in the proper county, 
and noi elſewhere. 

2. And by the 43 El. c. 2. Perſons fued for any thing 
done on that act, may plead the general iſſue, and have treble 
damages with coſts, and that to be aſſeſſed by the jury in caſe of 
the iſſue tried, or by a writ to inquire of the damages in caſe 


the plaintiff is nonſuit. ſ. 19. 


Here endeth the THIRD VOLUME. 
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BLANK PRECEDENTS 


Relating to the Office of Juſtices of the Peace, 


ſettled by Dr. Bu RN, and printed by the 
King's Law-Printers, for T. CAaDELL, 


and fold only by the faid T. CADELL, 


Bookſeller in the Strand, 


1. GENER AL form of a Complaint or Information, 


2. General form of a Summons, 
3. General form of a Warrant, 
. Examination of a perſon accuſed, 
5. General form of a Warrant of Commitment. 
6. High conſtable's warrant for Alehouſe licences, 
7. Summons of the maſter by one Juſtice on complaint of 
the Apprentice. 
8. Summons of the Apprentice by one juſtice « on com- 
plaint of the maſter. 
. Summons of the maſter by two juſtices. 


| 10. Diicharge of an apprentice by two juſtices on the 


maſter's miſuſing him, : 
11. Warrant for an Apprentice by two Juſtices, 
12. Commitment of an Apprentice by two juſtices. 


13. High conſtable's warrant for Preſentments at the 


Aſſizes. 


14. Voluntary examination of a woman with child of 


a Baſtard. 
15. Examination after the birth. 


16. Warrant to apprenend the reputed father before the 
. 


17. Warrant after the birth. 


18. Recognizance of the reputed father to ou and 
abide the order. 


19. Commitment of the reputed father for want of 


ſureties. 


20. Warrant to convene the parties in order to the fili- 
ation. | 


21, Order of Baſtardy, 
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22. High Conſtable's warrant to the Overſeers for the 
County rate. 


2% High Conſtable's warrant to the. Petty Conſtables 


for the County rate. 
24. Information for deſtroying Game, 
25. Summons for deſtroying Game. | 
26. Warrant of diſtreſs for deſtroying Game, 


27. Commitment for deſtroying Game. 


28. Warrant for Suſpicion of F elony. 
29. Commitment for Felony. 
30. Recognizance to Indict hor . 


31. High Conſtable's warrant for return of Surveyors 


of the Highways. 
32. Appointment of the Surveyors. 
33. Information of default of labourers. 
34. Summons of labourers making default. 
35. Warrant of diſtreis for default of Jabourers. 
36. Hie Conſtable's precept for returning liſts of Jurors. 
37. High Conſtable's warrant of notice to perſons bal- 
— * in the Militia. 
38. Form of the notice to perſons ballotted. 
39. . for a militia man not appearing to be in- 
rolle 
40. Warrant of diſtreſs for Quakers Subſtitutes, 
41. Recognizance to indict for a Miſdemeanor. 
42. Recognizance to anſwer for a Miſdemeanor. 
43. Recognizance to give evidence on a Miſdemeanor. 
44. General Recognizance without ſureties. 


45. General Recognizance with Sureties. 


45. Warrant for returning Overſeers of the Poor. 
47. Appointment of Overſeers. | 

48. Certificate of a perſon's ſettlement. | 
49. Warrant to bring the pauper before two juſtices in 
| order to a removal. 

50. General order of removal, 

51. Order of removal of a certificate perfon. 

52. Notice of appeal againſt an order of removal. 

53. Summons for nonpayment of the poor rate. 


54. Warrant of diſtreſs for the poor rate. 
5 5. Complaint of a poor perſon for want of relief. 


56. Summons to ſhew cauſe why : a pauper ſhould nat 
be relieved. 


| 57. Order for relieving a pauper. 


58. Search warrant for ftolen goods. 
59. Complaint of a Servant for wages. 5 
60 Summons 
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5 60. Summons of the maſter for Servants wages. 


Order for payment of wages. 


. Diſtreſs for ſervants wages. 
. Complaint by a ſervant againſt his maſter for ill 


uſage. 
Summons of the * for ill uſage. 


. Diſcharge of a ſervant for a maſter's miſbehaving. 


Complaint of a maſter againſt. his ſervant for miſ- 
behaviour, 


Warrant for a diſorderly ſervant. 
Commitment of a ſervant to the houſe of correction. 
Certificate of a Soldier inliſting. 


Warrant for Soidiers carriages, 


. Warrant for the Peace. 


W arrant for the Good Behaviour, 


73. Recognizance for the Peace. 


74. 


79. 
80. 


81. 


90. 


91. 
92. 
93. 
94. 
BL 
90. 
97. 
98. 
99. 


Recognizance for the Good Behaviour. 
Commitment for want of Sureties. 
Information for Swearing. 


Summons for Swearing. 


Conviction of Swearing. 
Commitment for Swearing. 
Complaint for ſmall Tithes. 
Summons for ſmall Tithes. 


. Order for payment of ſmall Tithes. 


Warrant of diſtreſs for ſmall Tithes. 


. Complaint for Quakers Tithes. 

. Summons for Quakers Tithes. 

. Order for Payment of Quakers Tithes. 
7. Warrant of diſtreſs for Quakers Tithes. 
Warrant of privy ſearch for Vagrants. 


Examination of a Vagrant. 

Warrant for whipping a Vagrant. 

Commitment of a Vagrant to the houſe of correction. 
Vagrant paſs within the ſame juriſdiction, 

Vagrant paſs from county to county. 

Vagrant paſs to Scotland. 


Vagrant paſs to Ireland. 


Certificate of the allowance for paſſing Vagrants. 
Sailor's paſs. 

Warrant to ſearch for ſtolen Wood. 

Order for ſatisfaction to the owner of ſtolen Wood. 


100. Commitment for ſtolen Wood, 


3 


(0). 


